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PRESENT * 


Hon. LEMUEL SHAW, Cuter Justice. 
Hon. SAMUEL S. WILDE, 

Hon. CHARLES A. DEWEY, > Justices. 
Hon. SAMUEL HUBBARD, 


Harris BartHo.tomew, Jr. vs. Danten M. Cuarin & another. 


The intervening rent and damages, which a lessee, on appealing from the judgment ren- 
dered by a justice of the peace, in the process given to a lessor by Rev. Sts. c. 104, 
recognizes to pay to the lessor, in case of final judgment for him, include nothing 
more than the rent at the stipulated rate, and interest thereon. 


Dest on a recognizance, entered into by Daniel M. Chapin 
and Frederick Chapin, before Josiah Hooker, Esq. one of the 
justices of the peace within and for the county of Hampden. 
The condition of the recognizance*was as follows: ‘‘ Whereas 
the said Harris Bartholomew, jr. at a court held before the said 
Hooker, on the 23d day of November, A. D. 1841, recovered 
judgment against the said Daniel M. Chapin, for possession of 
‘dcertain tenement and messuage, situated in the village of — 
Cabotville, in the town of Springfield, and for costs of suit, 
from which judgment the said Daniel M. has made an appeal 
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to the next court of common pleas,” &c. ‘Now, if the said 
Daniel M. shall enter said action and appeal at said court of 
common pleas, and prosecute the same with effect, and pay 
all rent now due for said tenement and messuage, and all inter-_ 
vening rent, damages and costs, then the above written recog- 
nizance to be void; otherwise, to abide in full force.”’ 

_At the trial in the court of common pleas, before Merrick, J. 
it appeared that the plaintiff had leased to Daniel M. Chapin 
the tenement and messuage mentioned in the condition of the 
recognizance, and that said Daniel M. held possession of the 
demised premises, without right, after the determination of 
the lease ; that the plaintiff proceeded against him, before the 
justice mentioned in said recognizance, as allowed by the Rev. 
Sts. c. 104, $$ 2, 4; and that the plaintiff, on the appeal men- 
tioned in the recognizance, recovered judgment against said 
Daniel M. for possession of said premises, and for costs. 

The plaintiff offered to prove, in addition t» the amount 
of rent due by the terms of the lease, Ist, that in consequence 
of the wrongful detention of the premises by the said Daniel 
M., the plaintiff was greatly damaged by having lost the sale 
thereof; 2d, that said Daniel M. greatly injured the premises, 
while they were in his occupation; 3d, that the manner of 
occupation was such, while said Daniel M. detained them 
wrongfully, that the use of them, in that manner, was worth 
more than an occupation in the manner prescribed in the 
lease ; and 4th, that the occupation of the premises, during 
the wrongful detention, was worth more than the rent agreed 
on in the lease. This evidence was rejected by the judge, 
and the plaintiff alleged exceptions. 

R. A. Chapman, for the plaintiff. 

Boise, for the defendants: 

Dewey, J. The question raised upon the exceptions, in 
the present case, is as'to the construction of the Rev. Sts. 
ce. 104,$ 10. The general object of this chapter is to make 
the proper enactments.in cases of forcible entry and detainer. 
Connected with this, however, is a provision for cases in 
which the lessee of any lands or tenements shall hold pos- 
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session thereof without right, after the determination of the 
lease. Section 10 provides that in such cases, when pro- 
ceedings have been instituted, and the defendant appeals 
from the decision of the justice of peace, or the case is trans- 
ferred to the court of common pleas at his request, “he shall 
recognize to the plaintiff, with sufficient surety or sureties, 
not only to enter the action, but also to pay all rent then due, 
and all intervening rent, damages and costs; and in case of 
final judgment for the plaintiff, all such rent, damages and 
costs may be recovered upon a writ of scire facias upon the 
recognizance, or in an action of debt thereon.” The case 
before us falls within the provisions of this section, and the 
further inquiry is, what: the plaintiff is entitled to recover 
under these provisions. Under the term ‘‘damages,” the 
plaintiff claims remuneration for loss sustained by reason of 
his being prevented from making sale of the premises ; also 
for injury to the same by an improper manner of occupation ; 
also to recover, for the use and occupation, a rent greater 
than at the rate of the stipulated rent, upon showing that 
the use of the premises was reasonably worth more than | 
such sum. 

Taking the term ‘“‘damages”’ in the broadest sense which 
the word would authorize, it might well embrace the various 
claims set up by the plaintiff. But the term ‘“damages,’’ as 
used in this connexion with costs, is not a word of recent 
introduction’ into our statutes. It is found in the earlier stat- 
utes giving appeals and requiring recognizances. 'The form 
of the recognizance required by St. 1783, c. 42, $ 6, was ‘to 
pay all intervening damages and costs.” It has been con- 
sidered that the word “damages,” thus used, added nothing 
to the liability of the recognizor. See 12 Pick. 119, 120. 
It is often introduced in cases where it could create no 
additional charge or liability; as in cases of appeals by a 
plaintiff, under the statute just cited; or as it was provided 
in the landlord and tenant act of 1825, c. 89, $2. In the 
Rey. Sts. c. 104, the provision that the plaintiff shall recog- 
nize to pay all ‘damages,’”’ when he takes the appeal, is 
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omitted. As to defendants it is retained; and to some 
extent may, perhaps, have a practical application to them; as 
that of including the interest accruing on the debt, or upon 
the rent due and unpaid. But, as it seems to us, the word | 
‘“‘damages ” was not here introduced with a view of embra- 
cing claims of the character now presented. We are the more 
confirmed in this opinion, from the consideration that all the 
reasons, which exist for requiring security against future dam- 
ages of the kind now sought to be recovered, would apply, with 
equal if not greater force, to the case of a party who was 
holding out the true owner by means of a forcible entry or 
forcible detainer. Yet it will be seen, that no provision exists 
for the security of the plaintiff as to damages on an appeal 
taken by the defendant in such cases. 

It seems to us, that the true construction of this statute 
must be, that the proceedings under it are for a limited pur- 
pose, and that the damages, intended to be secured by the 
recognizance, are restricted in their character; that it is at 
the election of the party to proceed by a writ of entry, or 
_ by summary process before a justice of the peace; that it is 
the former only which lays the foundation for a recovery of 
all damages caused by the illegal detention; that in proceed- 
ings under the statute for forcible entry or detainer, only 
possession of the premises and the costs of suit are recovered ; 
that in the case of one instituting this process as landlord, 
the rent is to be secured by the recognizance, if the defendant 
appeals, and intervening damages, by way of interest on the 
rent ; the rent, however, to be computed at the same rate as 
was stipulated by the terms of the lease. If other damages, 
beyond rent at the rate stipulated by the parties, and interest 
thereon, be claimed, the manner of enforcing such claims must 
be by instituting a writ of entry, which will open the inquiry 
in reference to damages in the fullest manner. 

The ruling of the court of common pleas was therefore 
correct, and the exceptions are overruled. 
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Jane C. Rice vs. Auonzo C. CHAPIN. 


In a prosecution under the Rev. Sts. c. 49, for the maintenance of a bastard child, 
the complainant must file a complaint in the court of common pleas, stating therein 
all the facts necessary to sustain the prosecution. 

Tne complainant, on the 11th of January 1844, made oath 
to the following accusation: ‘ The voluntary examination 
of Jane C. Rice, of Springfield, in the county of Hampden, 
single woman, taken before me, Josiah Hooker, one of the 
justices of the peace in and for said county, who saith that 
she has given birth to a child, which child is still living, and 
was born a bastard, and accuses Alonzo C. Chapin, of said 
Springfield, in said county, of being the father of said child,” 
(stating the time and place when and where said child was 
begotten.) ‘The said Jane C. Rice therefore prays that he, 
the said Alonzo C. Chapin, may be apprehended and held to 
answer to this accusation, and further dealt with thereon 
according to law. Jane C. Rice.” 

The said justice issued a warrant against the said Chapin, 
who was arrested thereon and brought before him, on the 12th 
of January 1844, and was ‘required to give bond, with suffi- 
cient sureties, in the sum of $400, to appear and answer to 
said accusation, at the next court of common pleas, to be held 
at said Springfield, on the 3d Monday of February 1844, and 
abide the order or orders of said court thereon.” 

A copy of the said examination and accusation, and of said 
order to give bond, were transmitted by the justice to the 
court of common pleas; and upon these papers alone, the 
complainant’s counsel proposed to proceed to a trial by jury, 
and to give said examination in evidence. The respondent’s 
counsel objected, that there was no complaint in the case. 
But the court held that the examination before the justice 
was a sufficient complaint, within the Rev. Sts. c. 49, and 
ordered the respondent to plead thereto or be defaulted. ‘'T'o 
this decision the respondent alleged exceptions, 

R. A. Chapman, for the respondent, cited Drowne v. Stimp- 
son, 2 Mass. 443 ; and Foster v. Beaty, 1 Greenl. 304. 

1 * 
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H. Morris, for the complainant, cited R. R. v. J. M. 
3 .N. Hamp. 135; Woodward v. Shaw, 6 Shepley, 304; and 
Fisher v. Shattuck, 17 Pick. 254. 

Dewey, J. The question in this case is not, whether the 
complaint made before the justice of the peace was not suffi- 
cient to authorize him to take jurisdiction, so far as to cause 
the respondent to be arrested and required to give bond for 
his appearance at the court of common pleas, but whether the 
complaint contained allegations proper and sufficient to put 
the party on his trial in that court. In the complaint, upon 
which the party is thus to be tried, it should be averred, not 
only that the complainant had been delivered of a bastard 
child, of which she alleges the respondent to be the father, 
but also that she had accused him, in the time of her travail, 
of being the father of the child of which she was about to be 
delivered, and that she had continued constant in such accu- 
sation. In practice, the more usual course in conducting 
these cases has been, to file anew and more formal complaint 
in the court of common pleas, reciting the proceedings before 
the justice, and alleging all the facts essential to sustain a 
prosecution against the party, as the father of a bastard child. 
Such complaint must allege, particularly, that the complain- 
ant, in the time of her travail, accused the defendant of being 
the father of the child. No prosecution can be supported 
without proof of this fact; and it ought to be distinctly 
alleged. Stiles v. Eastman, 21 Pick. 132. The necessity of 
such complaint seems to be distinctly recognized in the 
opinion of the court in the case of Drowne v. Stimpson, 
2 Mass. 443. We understand that some diversity of practice 
has prevailed on this point, in different parts of the Common- 
wealth ; but we think an adherence to the forms we have 
suggested is important, and that when the objection is sea- 
sonably taken, as it was in the present case, it should be 
sustained. The case will therefore be remanded to the court 
of common ‘pleas for further proceedings. It will be competent 
for that court to grant leave to the complainant to file a proper 
complaint, and the case may then proceed to trial. 
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Harmon Rowuey vs. Caves Rice. 


If a mortgagor of chattels makes a new and distinct contract with the mortgagee to 
deliver to him the mortgaged chattels, and also other chattels, to be held as secu- 
tity for payment of the debt which. the mortgage was made to secure, and delivers 
them accordingly, and the mortgagee takes and holds possession of them under 
such new contract, he thereby becomes pawnee of all the chattels so delivered. 

Chattels that had been mortgaged by A. to B., to secure certain notes, and also other 
chattels of A., were pledged by A. to B., by a new and distinct contract between 
them, to secure the same notes, and were afterwards attached in a suit by a third 
person against A.: BB. thereupon stated in writing an accurate description of the 
notes for which the chattels were liable to him, and delivered it to the attaching 
officer, with a written demand on him for payment of the amount of said notes: 
In the writing so delivered to the officer was this declaration of B., viz: “The chat- 
tels attached by you are liable and mortgaged to me, and possession taken, for 
security of the following notes.” Held, that the demand of B. was not restricted 
to the chattels which had been mortgaged to him, but included all the chattels 
en which he had a lien by pledge. 

Under the Rev. Sts. c. 90, § 79, which require, when chattels, which are subject to 
pledge, are attached, that “the pawnee shall, when demanding payment of. the 
money due to him, state in writing a just and true account of the debt or demand 
for which the property is liable to him, and deliver it to the attaching creditor or 
officer,” if the pawnee demands more than the amount due to him, his demand will 
not avail him, unless it appears, Ist, that the error was the result of accident or 
mistake, and 2d, that the value of the property attached was less than the just and 
true sum for which it was pledged, so that the attaching creditor was not injuri- 
ously misled by the error, and has not thereby suffered any pecuniary loss. 


Trover for a stock of goods attached by Elihu Adams, a 
deputy of the defendant, sheriff of Hampden, on a writ in 
favor of David Clark, against William L. Tingley, on the 
19th of June 1842. j 

At the trial in the court of common pleas, before Merrick, J. 
the plaintiff claimed title to the goods, Ist, by virtue of a 
mortgage made to him by said Tingley, dated January 21st 
1841; and 2d, by virtue of a pledge of the same goods, made 
by said Tingley, on the 11th of January 1842, to secure pay- 
ment of the notes mentioned in said mortgage. It appeared 
that the plaintiff was in possession of the goods, and of the 
store which contained them, when they were attached by said 
Adams, and that, when Adams went there to attach them, the 
plaintiff gave him notice of his ownership thereof, and forbade 
his taking them. 

It was admitted by the defendant, that the notes mentioned 
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in the said mortgage were justly due from Tingley to the 
plaintiff, for money lent by him to Tingley. And it appeared’ 
that the mortgage was of all and singular the articles of per- 
sonal property mentioned in the schedule thereto annexed, 
the same being, in part, the stock in trade in the store occu- 
pied by said Tingley, at Chicopee Falls, and also the said 
store, together with all goods and merchandize which said 
Tingley might thereafter purchase for carrying on said trade, 
to supply the deficiency created by any sales in the security 
to said Rowley, intended to be given by said mortgage. ‘The 
condition of the mortgage was payment by said Tingley of 
the several notes aforesaid, and which are hereinafter de- 
scribed in the written demand, made by said Rowley on said 
Adams, for payment thereof. 

Said Tingley was called as a witness for the plaintiff, and 
testified, on cross-examination, that when said mortgage was 
made he was indebted to various persons, and to said David 
Clark inasum not exceeding $500 for goods purchased of 
him; that before said loans were made to him by the plain- 
tiff, he made a full disclosure to the plaintiff of his situation ; 
that he gave the plaintiff no security at the time of the loans, 
but promised to do so whenever the plaintiff should request 
it; that said mortgage was given to the plaintiff, at his ' 
request, and in pursuance of such promise; that when the 
mortgage was made, it was understood between the plaintiff 
and him, that he should continue his trade and business, and 
that the goods purchased by him, from time to time, to replen- 
ish his stock and supply the place of those sold, whether pur- 
chased by cash or on credit, should belong to the plaintiff, 
under the mortgage ; that he continued to trade in that manner, 
till January 11th 1842, without objection from the plaintiff, 
and without accounting to him for the proceeds of any sales 
made, and that, during that time, the plaintiff did not inquire 
into his business; that before said 11th of January, he had 
sold the principal part of the stock originally mortgaged, and 
had, from time to time, purchased new goods, partly for cash, 
and partly on credit; that he had, during the year before said 
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11th of January, paid said David Clark several hundred dol- 
lars on account, but then owed him a balance of about $1300, 
for which the action was afterwards commenced on which 
said Adams made the aforesaid attachment; that his stock 
was then less in value, by four or five hundred dollars, than 
at the time of making the mortgage; that on said 11th of 
January the plaintiff called on him for payment of said notes, 
and on his telling him that he could not then pay him, the 
plaintiff demanded possession of said store and goods, to apply 
to said mortgage and notes, and that he accordingly gave the 
plaintiff possession thereof; that said store was personal prop- 
erty, having been built by him on land leased to him for that 
purpose ; that he, at the same time, executed and delivered to 
the plaintiff an assignment of said lease ; that an inventory 
was immediately taken of the property delivered to the plain- 
tiff, on which, by the special direction of the plaintiff, was 
written this caption, viz: “Invoice of goods, belonging to 
William L. Tingley, to Harmon Rowley, taken by virtue of 
mortgage, January 11th 1842;” that there were also inserted 
in said inventory a horse, wagon and harness, purchased by 
the witness long after said mortgage was made; that it was 
then agreed between him and the plaintiff, that the plaintiff 
should sell all the property so delivered to him, and apply the 
proceeds to the payment of his said notes; and that if any 
balance should remain, after payment of the notes in full, the 
plaintiff should account to him for it. 

It appeared that the plaintiff, on the day after the attach- 
ment, (viz. January 20th 1842,) made a written demand on 
said Adams, the attaching officer, as follows: ‘I give you 
notice that the goods attached by you, in the shop recently 
_ occupied by William I.. Tingley, at Chicopee Falls, on the 
suit of David Clark of Hartford, Connecticut, vs. Tingley, are 
liable and mortgaged to me, and possession taken for the | 
security of the following notes, to wit, one of $400, dated 
June 20th 1840, payable on demand, with interest; one of 
~ $300, dated July 10th 1840, payable on demand, with inter- 
est; one of $200, dated September 16th 1840, payable on 


10 HAMPSHIRE, FRANKLIN AND HAMPDEN. 


—— — 


Rowley v. Rice. 


demand, with interest; one of $150, dated October 2d 1840, 
payable on demand, with interest; one of $225, dated No- 
vember 20th 1840, payable on demand, with interest ; one of 
$275, dated December 20th 1840, payable on demand, with 
interest ; in the whole, with interest, amounting to the sum of 
$1676-60, for which said sum I hereby demand payment of 
you. Harmon Rowley.” It also appeared that the plaintiff, 
at the time of making said demand, had in his hands $52, 
which he had received from the sale of part of the goods, 
after the delivery to him on the said 11th of January. 

It was in evidence, that when said demand was made on 
Adams, he replied that, if the plaintiff could designate the arti- 
cles contained in the mortgage, he would give them up, and 
that the plaintiff declined to do this, saying that he claimed 
the whole. 

The defendant’s counsel contended, Ist, that the mortgage 
was fraudulent upon its face, and therefore void ; 2d, that if 
the fraud did not sufficiently appear upon the face of the mort+ 
gage, the transaction, as stated by Tingley, was fraudulent, 
and ought to be so determined by the court; 3d, that the» 
transaction of January 11th did not constitute and amount 
to a pledge; 4th, that if that transaction could be consid- 
ered as a pledge, the plaintiff’s said demand on Adams -con- 
cluded him from claiming the property of the officer, except 
as mortgagee; 5th, that if the mortgage was not fraudu- 
lent, the plaintiff could not recover, in this action, for that 
part of the goods originally mortgaged; they being mingled 
with the goods subsequently purchased, so that the officer 
could not distinguish them, and the plaintiff, when request- 
ed, having declined to do so; 6th, that the plaintiff’s demand 
was insufficient to enable him to maintain this action, be- 
cause it did not truly state the amount due to him. 

But the court instructed the jury, (among other things not 
_ necessary to be here stated,) that whether the transaction of 

January 11th 1842 was a pledge of the goods, was a question 
of fact to be determined by them; and that the plaintiff was — 
entitled to recover, in this action, for the whole of the goods 
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taken by Adams, if they were satisfied, upon all the evidence 
submitted to them, that on said 11th of January, there was a 
new, separate and distinct contract between the plaintiff and 
Tingley, independent of the mortgage, that Tingley should 
then deliver the goods to the plaintiff, to be held by him 
as security for the payment of said notes, and that the goods 
were then delivered by said Tingley to the plaintiff, in fulfil- 
ment of, and as a part of, said contract, and were, from that 
time until they were attached, in his possession, under and 
by virtue of such new, separate, and independent contract ; 
and that, if there was such a contract, and the plaintiff then 
took possession of the goods, and held them under it, the 
plaintiff was not concluded, by his said demand, from claim- 
ing said property of Adams, except as mortgagee. 

The court further instructed the jury, that the said written 
demand on Adams — although the amount therein specified to 
be due to the plaintiff, being the amount of said notes and the 
interest thereon, was more than was actually due to him, by 
the said sum of $52 received by him for goods sold after he 
took possession as aforesaid — was sufficient .to enable him to 
maintain this action, if the jury were satisfied that he intended 
truly to state therein the sums justly due to himself, and 
omitted to make the deduction of said sum of $52 by acci- 
dent or mistake, and if also neither said Adams nor said 
Clark had paid, or offered to pay, the ee eel the whole or 
any part of the sum demanded. 

The jury returned a verdict for the plaintiff, and the defend- 
ant alleged exceptions to the said instructions. 

R. A. Chapman & Ashmun, for the defendant. 

J. Willard & J. W. Newcomb, for the plaintiff. 

Dewey, J. We have not thought it necessary to consider 
very particularly the objections taken to the validity of the 
“mortgage given to the plaintiff on the 21st of January 1841, 
because he has an independent source of title, upon which 
he may rely, in the transfer and delivery of the property by 
way of pledge, on the 11th of January 1842, which was the 
foundation of the verdict he obtained, and in reference to which 
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the instructions of the presiding judge are deemed correct. 
Upon the right of property, under these instructions, and the 
finding of the jury, the plaintiff may well maintain his claim. 

A distinct and independent question, however, is made as 
to the right to maintain this action, arising from an alleged 
want of a proper demand of the property, and a statement of 
a just and true account of the debt for which the plaintiff had 
a len upon it. 

Ist. It is said that the demand was restricted to the prop- 
erty held by the plaintiff under a mortgage, and cannot apply 
to the property subsequently transferred by the pledge of 
January 11th 1842. 2d. That the demand was not accom- 
panied by a true and just account of the debt of the plaintiff, 
for which the property was pledged. 

As to the first, if it had been, as seemed to be assumed in 
the argument, a demand restricted exclusively to property 
held under a mortgage, it would have been a fatal objection 
to the demand. But, upon carefully scrutinizing the writing 
delivered to Adams as a demand, we think its language is not 
thus restricted to property held by the mortgage of January 
1841, but may be reasonably held to include any lien he 
might have by way of pledge. 

The second point presents a question of greater difficulty, 
upon which we believe there has been no previous decision. 
By the Rev. Sts. c. 90, $ 78, personal property that is subject 
to a lien may be attached, the attaching creditor paying or 
tendering, to the person having the lien, the amount for which 
it is liable to him. Section 79 requires that ‘‘ the mortgagee, 
pawnee or holder shall, when demanding payment of the 
money due to him, state in writing a just and true account of 
the debt or demand for which the property is hable to him, 
and deliver it to the attaching creditor or officer.”” The ac- 
count stated by the plaintiff was erroneous, inasmuch as it 
stated an excess in the debt, beyond the true amount, in the 
sum of fifty two dollars. This error, it is contended, is fatal 
to the plaintiff’s action. 'The presiding judge ruled, that if 
the jury were satisfied that the plaintiff intended truly to 
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state the sum justly due, and omitted to deduct the sum of 
fifty two dollars by mistake, and if neither the creditor nor 
officer offered to pay the whole or any part of the sum de- 
manded, the error in the amount stated would not invalidate 
the demand. 

In the view we have taken of the statute on this subject, 
we apprehend that this ruling was somewhat too favorable to 
the plaintiff. It might do injustice to the attaching creditor, 
under circumstances where the other party should be held to 
bear the loss ; the injury arising through the default of the cred- 
itor holding the pledge or other lien. The ruling of the judge, 
that the error should be one arising from accident or mistake, 
in order to excuse the defect, is well stated; and this we 
think should be shown. But the mere proof of honest 
intention to state a true account is not enough. ‘The cred- 
itor must go further, and show that no damage has accrued 
to the other party by reason of the mistake. If he can show 
that in no possible event the attaching creditor could have 
been damnified by the error, his lien shall not be thereby 
defeated ; as, for instance, if he can show that the value of 
the goods amounted to a sum altogether less than the actual 
amount of the lien, so that, if a just and true account had 
been stated, the attaching creditor could have had no inter- 
est in any surplus, and. would not have discharged the lien 
by payment, or that, if he had done so, it would have 
been prejudicial to his interest. We think the rule may be 
stated thus: 'T’o avoid the objection, that the statement of 
the debt is not true and just, by reason of overstating the sum 
due, it must appear, Ist, that the error resulted from accident 
or mistake; 2d, that the value of the property attached was 
less than the just and true sum for which it was pledged, and 
therefore the attaching creditor was not injuriously misled by 
the error, and has not suffered any pecuniary loss thereby. 
To this extent, we think the pledgee, who has innocently 
rendered an incorrect account, may be relieved ; but not fur- 
ther. The instructions being erroneous in this particular, the 
verdict must be set aside and a New trial granted. 

VOL. X. 2 
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ComMMONWEALTH vs. CHester R. Wuite & another. 


An allegation, in an indictment on the Rey. Sts. c. 47, § 2, that the defendant sold 
spiritous liquor to A., is supported by proof that he sold to A. brandy or gin mixed 
with sugar and water. 

{t is the duty of a jury, in criminal cases, to follow the instruction of the court in matter 
of law. 


An indictment against the defendants alleged, in one count, 
that they, at Springfield, on the 10th of September 1844, 
“did sell to one Edwin T.. Rogers one gill of spiritous liquor, 
to be used in and about their house there situate, without 
being first duly licensed, according to law, as an innholder 
or common victualler, with authority to sell spiritous liquor ; 
against the peace of said Commonwealth, and contrary to the 
form of the statute in such case made and provided.” ‘There 
were in the indictment several similar counts. 

At the trial in the court of common pleas, before Wash- 
burn, J. it appeared that the defendants were innkeepers in 
Springfield, with a license to sell fermented liquors only, and 
that the liquor mentioned in the indictment was sold and 
used in their inn, and that it was sold in the form of gin and 
brandy, mixed with sugar and water, so as to make what is 
called toddy or sling. The defendants objécted, that the — 
proof did not sustain the allegation of a sale of spiritous liquor, 
but that it was a sale of mixed liquor, part of which was spir- 
itous. The judge overruled the objection. 

The defendants requested the judge to instruct the jury, 
that if they were satisfied that the article sold at the different 
times was mixed liquor, part of which was spiritous, the proof 
did not sustain the indictment; that it was for the jury to 
judge, from all the testimony, whether the article was such; 
and that the jury might judge of the law, as well as of the 
facts. But the judge instructed the jury, that if the sale was 
of spiritous liquor, mixed with sugar at the time of sale, for 
the purpose of being drunk in the defendants’ house, it would 
be a violation of the statute ; that it was the province of the 
court to rule upon this point, as a matter of law in construing 
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the statute; that it was the duty ofathe jury to follow the 
ruling of the court upon this, as a question of law ; but that 
the jury had the power to return such a verdict as they saw 
fit, without being amenable to the law, even though against 
the instruction of the court on matters of law. 

The jury found the defendants guilty on six of the counts 
in the indictment, and they alleged exceptions to the judge’s 
rulings and instructions. 

Ashmun, for the defendants. 

Porter, (District Attorney, ) for the Commonwealth. 

Dewey, J. From the evidence offered on the trial of this 
case, it appeared that the liquors sold by the defendants were 
brandy and gin, mixed with sugar and water, so as to make 
what is commonly called toddy or sling; and the first objec- 
tion taken is that of variance, and it is contended that the 
indictment should have alleged a sale of mixed liquor, part of 
which was spiritous. It doubtless would have been a good 
and legal form of charging the offence, to have described the 
article sold as brandy sling, the same being a mixed liquor, 
part of which was spiritous; but the point of inquiry is, 
whether it is not also well deseribed as a sale of spiritous 
liquor, omitting the further allegation that it was a mixed 
liquor. 

Spiritous liquor was one of the constituent parts of the 
article sold, and it was therefore properly described as such, 
unless brandy ceases to be a spiritous liquor when mixed 
with water and sugar. ‘T'o test the case, take the first 
of these mixtures, the addition of water to brandy. Would 
this change the article, so that it would be a variance to de- 
scribe it, in the indictment, as a sale of spiritous liquor? If 
the mere addition of water essentially changes the character ° 
of the article, there can be no indictment, or certainly very 
rarely any, for selling spiritous liquors ; as the usual course of 
trade is to reduce them by water, before offering them for 
sale: It seems to us that the addition of water does not 
change the article, so as to render it other than spiritous 
liquor. The addition of sugar is more indicative of a change; 
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but then how much must be added, and what proportion 
must the sugar bear to the spiritous liquor, in order to change 
the appropriate legal name of the article? If the mixture of 
any small portion of sugar will render it necessary to describe 
the article as mixed liquor, then proof that any minute quan- 
tity of sugar was put into a large quantity of spiritous liquor 
would, in all cases, be sufficient to defeat an indictment char- 
ging a sale of spiritous liquor. Such a ‘construction of the 
statute would cause great practical inconvenience, and greatly 
increase the difficulty of enforcing it. 

But it is urged that the statute having distinctly enumer- 
ated mixed liquor, part of which is spiritous, as one of the 
different articles of which the sale is prohibited, all arti- 
cles appropriately included under that description must be 
described by the use of the statute language, “ mixed liquor, 
part of which is spiritous.” But an argument nearly analo- 
gous would apply to the cases of sales of rum and brandy, 
when such sales are offered in evidence to sustain an indict- 
ment charging a sale of spiritous liquors ; as rum and brandy 
are articles named in the statute, and of which the sale is, in 
direct terms, prohibited. But it has been held a good descrip- 
tion, within the statute, to describe. such sales of rum and 
brandy as sales of spiritous liquor. If the article sold was 
spiritous liquor, though modified, to make it more palatable, 
yet we think it may well be described as spiritous liquor. 

As to the suggestion that the jury are to judge, from the 
testimony, whether it was mixed liquor or not, if it be meant 
that they are to decide the law in criminal cases, the point is 
more properly raised under the next head of the exceptions. 
As to the character of the liquor sold, there was no question 
of fact. It was spiritous liquor mixed with water and sugar, 
and the only question was, whether such an article was prop- 
erly described in the indictment. The facts being uncontro- 
verted, that was a question of law. 

The further objection taken, that in criminal cases the jury 
are the judges of the law as well as of the facts, has received 
the most full consideration of the court, in a case previously 
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argued. Commonwealth v. Porter, (post. 263.) It will be 
seen that, while the court sustained the exceptions in that | 
case, they did so for no cause existing in this case, in which 
the ruling of the presiding judge was not, in any respect, in 
conflict with the opinion given in Porter’s case. While we 
felt it our duty to secure to the defendant, in a criminal trial. 
the fullest opportunity to spread before the jury, as well as 
the court, every ground of defence, we were no less clear in 
the opinion that it was the province of the court to decide 
upon all questions of law that might arise during the trial. 
As it seems to us, the instructions upon this point were 


correct. 
Exceptions overruled. 


Hiram Wiuutstron vs. Isaac Morse. 


A town voted that certain land, claimed by the town, be sold at auction to the highest 
bidder, and that a committee of three be authorized to sell it, and to give a warranty 
deed thereof to the purchaser: One of the committee, who was not a licensed auc- 
tioneer, sold the land at auction to A., who was the highest bidder: A. refused to 
take a deed of the land, but consented that B. might take the land at A.’s bid; and the 
committee thereupon made a deed of the land to B., in behalf of the town. Held, 
that the illegal act of the auctioneer, in selling the land without being licensed, did 
not affect the conveyance to a purchaser who did not know that the auctioneer was 
not licensed; that the sale was substantially in pursuance of the vote of the town; 
and that the deed to B. was a valid conveyance of the title of the town. 

The town of R., having no title to land besides a survey thereof, and an entry thereon, 
under a claim of title, conveyed the land to A. by deed of warranty, and A. sued B. 
for a subsequent trespass upon the land. Held, that A. could not maintain the action, 
if B., prior to the date of the entry and deed of the town, had possession of the land, 
claiming title. 

Land was described, in different deeds, as bounding ‘‘on the mountain,” and “ by the 

» mountain,” and ‘the foot of the mountain.” Held, in the particular case, that these 
words were too indefinite and uncertain to contro] the courses, distances, and other 
references in the ‘deeds, descriptive of the land. Held also, that it was a question, 
depending both on Jaw and fact, whether these words excluded or included a certain 
part of the mountain, and that this question should have been submitted to a jury, 
under such directions from the court, as to the rules of construction, as were applica- 
ble to the case. Held also, that it might be important, in order to decide this ques- 
tion, to ascertain the location of adjoining lots of Jand. 


Trespass for breaking and entering the plaintiff’s close in 
Russell. The defendant filed the following specification ot 
Q* 
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defence: Ist. That the soil and freehold of that part of the 
close, in which the acts complained of were done, were in the 
defendant. 2d. That said part of the close was the soil 
and freehold of Chauncey W. Morse, and that any acts, done 
thereon by the defendant, were done under the direction 
of said Chauncey W., or by license from him. 3d. That said 
close was the soil and freehold of Albert Morse, and that any 
acts, done thereon by the defendant, were done by the direc- 
tion or under license of said Albert. , 

The trial was in the court of common pleas, before Ward, J. 
who signed a bill of exceptions, to the following effect: The 
plaintiff gave in evidence several votes of the town of Russell 
concerning lands claimed by the town. Among these votes 
were the following, passed on the 14th of June, 1842: ‘“ Voted, 
that the land claimed on Tekoa be sold at auction, to the 
highest bidder, reserving the right of action for trespass here- 
tofore committed on said land. Voted, that Jere Bishop, 
Charles Tinker and Vestus Parks serve as a committee to sell 
the said land. Voted, that the town will give warranty deeds 
to purchasers of said land. Voted, that said committee sell 
the claim on Shatterack, on the same conditions, giving a 
warranty deed and reserving the.right of action for damages 
done by trespassers. Voted, that said»committee be author- 
ized to make and execute deeds of said lands in behalf of the 
town.” Also the following vote, passed on the 6th of August 
1842: ‘Voted, that the committee sell the land which they 
have surveyed on the north side of Westfield River, supposed 
to belong to Russell.”’ 

The plaintiff then offered in evidence a deed of the inhab- 
itants of Russell, dated September 10th 1840, executed by 
said Jere Bishop, Charles Tinker and Vestus Parks, in behalf 
of said inhabitants, conveying to the plaintiff, his heirs and | 
assigns forever, with covenants of seizin and warranty, “a cer- 
tain tract of land situated in Russell, bounded as follows, to 
wit, beginning at line between the towns of Russell and 
Montgomery, at the south end, near the Westfield Great 
River Feeder Trunk, and running north, seven degrees and 
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sixteen seconds west, 8.25 chains to the N. W. side of a stone 
quarry recently opened, and on the bank of the feeder ; 
thence,”’ by various courses and distances, ‘to place of begin- 
ning ; containing sixty one acres, be the same more or less.” 

It appeared in evidence that one of said committee, who 
was not a licensed auctioneer, sold said land at auction; that 
the person, to whom it was struck off as the highest bidder, 
refused to take a deed of it, but consented that the plaintiff 
might take the land at his bid; and that the deed was accord- 
ingly made to the plaintiff. 'The defendant thereupon object- 
ed to the admission of the deed in evidence ; Ist, because the 
sale, not being made by a licensed auctioneer, was in violation 
of the Rev. Sts. c. 29; 2d, becausé the deed was not made 
pursuant to the votes of the town. But the judge overruled 
the objections, and the deed was admitted in evidence. 

The defendant introduced evidence tending to show, that 
prior to the date of the plaintiff ’s deed, he (the defendant) had 
exclusive possession of that part of the close described in the 
plaintiff ’s writ, where the trespass was alleged to have been 
committed; that the whole tract was unenclosed woodland ; 
and that the possession consisted of cutting and drawing 
away wood, at various times. | 

The plaintiff introduced evidence tending to show that 
wood was cut on or near the same place by G. Drake, and 
that the town of Russell had caused the land to be surveyed, 
claiming title thereto. He also gave evidence of acts of cut- 
ting, by Chauncey W. Morse, earlier than any of said acts of 
Drake, or of the town of Russell. | 

The defendant requested the judge to instruct the jury, that 
if he had shown a possession in himself, or in Chauncey W. 
Morse, of an earlier date than the plaintiff ’s deed, it was suf- 
ficient to preclude the plaintiff from maintaining his action ; 
he not having shown an older possession, or other title than 
that derived from his deed from the town of Russell. The 
judge, however, instructed the jury, that if Chauncey W. 
Morse had exclusive possession of the land, at the time the 
plaintiff took his deed, this acton could not be maintained ; 
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but if no person had exclusive possession thereof, and the 
defendant and other persons had severally committed, acts of 
trespass thereon, this would give the defendant no such pos- 
session as would defeat the plaintiff ’s deed ; that if the inhab- 
itants of Russell had no title, yet if they had entered, claim- 
ing title, and made this deed to the plaintiff, and no title in 
any other person had been proved, then the plaintiff, entering 
under’ a paper title duly recorded, could maintain trespass, 
against any persons who should afterwards enter pon the 
premises without title, even, though they had committed acts. 
of trespass thereon earlier than his grantors; unless the title 
was shown to be in some one else. 

The defendant claimed title under several deeds and loca- 
tions of lands by original proprietors; viz. the deed of Jona- 
than Herrick, collector of taxes in Montgomery, dated April 
18th 1785, reciting a tax on a lot of land laid out to Nathaniel 
Phelps, and a sale of said lot at auction, to Richard Falley, for 
non-payment of said tax. This lot was described in said 
deed, as bounding “south-west on 'T'ekoa Mountain:” Also 
a deed of Joshua Whitney and Anna Whitney, to John Shep- 
ard, jr. dated May 22d 1770, conveying two tracts of land in 
(then) Westfield,* one of them containing 170 rods, and 
bounded ‘ westerly, partly on T’ekoa Mountain, and partly 
by the river:’’ Also a deed from, said Richard Falley, to 
Martin Bartholomew, dated sFebruary 20th 1815, conveying 
170 acres, more or less, of land lying in Montgomery and 
Westfield, bounded. ‘“‘ west and north on Israel Hutchinson’s 
heirs, Shubael Holcomb, and Tekoa Mountain.” (Several. 
other deeds were given in evidence, and also certain locations, 
which are referred to in the opinion of the’ court.) The de- 
fendant contended that the description in these deeds and 
locations included the mountain ; and the plaintiff contended 
that description excluded the mountain. It appeared that the 
locus, described in the: plaintiff’s writ, was situated on the 


* Montgomery was incorporated as a town, November 28th 1780, and Rus- 
sell, February 25th 1792. See 1 Special Laws, 1, 341, where the boundaries of 
these towns are set forth. | 
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summit and westerly slope of the mountain. The judge 
instructed the jury, that said description excluded the moun- 
tain, so far as it applied to the present case. The jury found 
a verdict for the plaintiff, and the defendant alleged sole eth 
to the aforesaid rulings and instructions. 

Leonard § W. G‘. Bates, for the defendant. 1. The deed 
from the committee of the town to the plaintiff is not the deed 
of the town. The town voted that the land should be sold 
at auction, to the highest bidder. This vote contemplated a 
licensed auctioneer, and not a sale which is declared ‘a mis- 
demeanor ” by the Rev. Sts. c. 29, $7. The highest bidder 
was not the plaintiff, nor the agent of the plaintiff; and his 
consent that the plaintiff might take the land did not relate 
back to the time of the sale, so as to constitute him the plain- 
tiff’s agent. As the plaintiff’s evidence shows that his deed 
was not so executed as to convey the interest which the town: 
intended to convey, the deed is not equivalent to livery and 
seizin, and does not exhibit a prima facie title in the plaintiff, 
as would the deed of an individual, duly executed. 

2. The instruction that, ‘if the defendant and other persons 
had severally committed acts of trespass on the land, this 
would give the defendant no such possession as would defeat 
the plaintiff ’s deed,” was not of such a definite nature as to 
lead the jury to a correct result. The instruction should have 
been such as to inform the jury what constituted a trespass. 
The town had no pretence of title to the land, except from 
their entry, after the defendant’s occupation thereof, for the 
‘purpose of surveying it ; and this entry was itself a trespass on 
the defendant. 3 Stark. Ev. 1436. The land in question was 
on the summit and western slope of the mountain; all the 
acts, therefore, which the defendant should have been re- 
quired to show, in order to establish his possession, were the 
cutting and drawing away of the wood. If the land had been 
susceptible of cultivation, further proof of possession might, . 
perhaps, have been rightly required. The instructions which 
the defendant requested should have been giveh. IJnhabit- 
ants of Barnstable v. Thacher, 3 Met. 242. Cook v. Rider, 
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16 Pick. 188. Jackson v. Widger, 7 Cow. 723. If the de- 
fendant was bound to prove a technical disseizin, yet. the 
instructions were too comprehensive. Poignard v. Smith, 
6 Pick. 178. 

3. The term “mountain,” when used as a boundary, is 
indefinite ; and. the jury should not have been instructed that. 
the mountain was excluded. The courses, distances, and 
description of the lands of contiguous owners were safer 
guides for the jury, and they should have been left to decide 
this question by the help of those guides. 

Boise, for the plaintiff. 1. The fact that the land was not 
sold by a licensed auctioneer cannot affect the title of an 
innocent purchaser. ‘The deed to the plaintiff does not show 
that the land was sold at auction; and the plaintiff has 
nothing to do with a sale at auction. The Rev. Sts. c. 29, 
-do not declare a sale at auction, by one not licensed as an 
auctioneer, to be void, nor impair the buyer’s title. See 
White v. Franklin Bank, 22 Pick. 187, 188. The defend- 
ant, who is a mere stranger, has no right to call in question 
the validity of the plaintiff’s title. Even if the deed was 
void as between the parties to it, it is. nothing to the defend- 
ant ; and the plaintiff, claiming under it, may maintain trespass 
against him. Brown v. Pinkham, 18 Pick. 174. Graham 
v. Peat, 1 East, 244. 

2. The instructions to the jury were conformable to the 
law laid down, nearly forty years ago, in Proprietors of Ken- 
nebec Purchase v. Springer, 4 Mass. 416. The plaintiff en- 
tered on the land, claiming title by deed, and took possession. 
His seizin, therefore, extended to the whole parcel. The town 
had surveyed the land before the deed was given to the plain- 
tiff, and had thereby claimed title. 'This would have been a 
disseizin of any person having a better title, by disseizin or 
otherwise ; and the deed to the plaintiff gave him a good title 
against every body but the true owner. .Warren v. Childs, 
11 Mass. 222. Tyler v. Hammond, 11 Pick. 193. Ward v. 
Fuller, 15 Pick. 185. Lawrence v. Russell, 17 Pick. 388. 
Slater v. Rawson, 6 Met. 439. The defendant never entered 
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on the land, claiming title to any part of it. He never had 
any continued possession. If some of his acts of trespass 
were prior to the date of the deed given by the town to the 
plaintiff, and to the plaintiff’s possession under it, yet he had 
no such possession as would give him a seizin against one 
claiming under a higher title, such as a deed, and an entry 
and possession under it. In the cases cited for the defendant. 
from 3 Met. and 16 Pick. there was a mixed or concurrent pos- 
session, without any paper title in either party, and an entry 
and acts of possession, on both sides, without claim of title or 
exclusive occupation. 

3. No one of the deeds under which the defendant claims 
covers the land in question. ‘They all bound the land therein 
conveyed ‘on the mountain,” or ‘“* by the mountain,” or 
“the foot of Tekoa Mountain ;”? words which exclude, in- 
stead of embracing, the whole of the mountain. 

The decision was made at September term 1846. 

Wwuoe, J. The plaintiff, in support of his title to the locus 
in quo, introduced a deed to him, executed by a committee of 
the town of Russell, purporting to convey the land therein 
described, including the locus, with the usual covenants of 
seizin and warranty. It was objected by the defendant’s 
counsel, that this deed was void, because it was made in pur- 
suance of a sale at auction by one of the committee, who was 
not a licensed auctioneer ; or, if it was not so made, then that 
the committee were not authorized to make the sale. These 
objections were overruled at the trial, and the deed was ad- 
mitted in evidence; and we think that this ruling was well 
founded. ‘This sale, strictly speaking, was not a sale at auc-_ 
tion ; for the person to whom it was struck off refused to take 
a deed. But if the deed had been made to him, it would 
have been a valid sale, although the member of the commit- 
tee, who sold the property at auction, were liable therefor to 
a penalty. The illegal act of the auctioneer, in selling or 
offering to sell property at auction, without being licensed, 
will not affect the conveyance to an innocent purchaser with- 
out knowledge that the auctioneer had not been licensed. 
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As to the other objection, that the conveyance was not 
made in pursuance of the authority given to the commit- 
tee, we think the sale was substantially in pursuance of the 
vote of the town. The only object of directing the land to 
be sold at auction must have been to ascertain the highest 
price any purchaser would offer; and this was ascertained, 
and the property was struck off to the highest bidder. And 
it was immaterial whether the conveyance was afterwards 
made to him, or to some other person with his consent, 

But, although we consider this deed to the plaintiff as a 
valid deed, yet nothing passed ‘by it except the title of the 
town of Russell ; and all the title they had was by an entry 
into the premises, claiming title thereto, and causing the same 
to be surveyed previously to their conveyance to the plaintiff. 
. On the other hand, the defendant proved that he and Chaun- 
cey W. Morse, under whom he claimed title, had possession 
of the premises previously to any entry by the town of Rus-~ 
sell; and upon this evidence, the counsel for the defendant 
requested the court to instruct the jury that, if the defendant 
had shown a possession in himself or Chauncey W. Morse, of 
an earlier date than the plaintiff ’s deed, that was sufficient to 
preclude the plaintiff from .maintaining this action. The 
court declined so to instruct the jury, but instructed them that 
the action might be maintained, although the defendant, or 
the said Chauncey W. Morse, had committed acts of trespass 
on the premises, earlier than the entry and survey by the 
town of Russell. 

These instructions, as it seems to us, had a tendency to 
mislead the jury, and to withdraw their attention from the 
real question of title upon which the case depends. The 
evidence on the part of the defendant had a tendency to 
prove that he entered into the premises claiming title ; and 
if so, then such entry, although he had no valid title, and al- 
though the entry would be a trespass against the true owner, 
would, nevertheless, be sufficient to establish a legal posses- 
sion against any one who should afterwards enter upon him 
without right or any previous possession. 
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It has been argued for the plaintiff, that the deed from the 
town of Russell to the plaintiff vested in him a good title 
against every person but the true owner; and that it could 
not be avoided by a stranger, who sets up no title but by acts 
of possession. Several authorities were cited in support of 
this position, but they entirely fail to support it. On the con- 
trary, an opposite doctrine was laid down in the case of Slater 
v. Rawson, 6 Met. 439, and in other cases there cited. The 
doctrine is well settled, that a party may enter on land with- 
out title, and may acquire a title by possession, by acts which 
would not constitute a disseizin of the true owner; and that 
such a possessory title 1s valid against all persons who cannot 
prove an elder and better title. Much too great stress is laid, 
by the plaintiff’s counsel, on the deed from the town. He 
contends that the deed is presumptive proof of a legal title in 
the town; and he relies on the case of Ward v. Fuller, 15 
Pick. 187. It is, indeed, laid down in that case, by the 
learned judge who delivered the opinion of the court, that in 
the absence of other evidence, the deed itself raises a pre- 
sumption that the grantor had sufficient seizin to enable him 
to convey, and also operates to vest the legal seizin in the 
grantee. ‘T’his is true, undoubtedly, as to ancient deeds, such 
as were given in evidence in that case. Whether it is true, 
also, as to recent deeds, may be more doubtful. But it is not 
necessary to discuss that question in the present case ; for 
there is no doubt the town of Russell had a sufficient seizin 
to enable them to convey the premises to the plaintiff, as they 
had, before the conveyance, taken a survey of the land, claim- 
ing title, and that was a sufficient seizin and possession to 
enable them to pass their title to the plaintiff. Nothing, 
however, but their title, could pass thereby. ‘The plaintiff, 
by entry under his deed, might acquire a legal'seizin against 
all persons not having a prior title. And the plaintiff has no 
better title than the town of Russell had. If the defendant, 
therefore, had a prior possession, this action cannot be main- 
tained. It is denied by the plaintiff that the defendant had 
any such possession, or that, if he had, it would avail him 
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against the plaintiff, who claimed under a deed and entry and 
possession. Whether the defendant had a prior possession or 
not, was a question of fact for the jury ; and if he had such a 
possession, this action certainly cannot be maintained. We 
think, therefore, that the jury should have been so instructed, 
according to the request of the defendant’s counsel. 

Another exception was taken to the instructions, which 
appears to us to be well founded. The defendant claimed 
title under several deeds and locations of land by original 
proprietors, and contended that the descriptions in those deeds 
and locations included the mountain, or a part of the mountain, 
therein named. But the court instructed the jury that the 
description excluded the mountain, so far as it applied to the 
present case. ‘This decision, we suppose, was founded on the 
well established rule of construction of deeds, that where the 
land conveyed is described by courses, distances and monu- 
ments, and they do not correspond, the monuments must gov- 
ern and control the courses or distances, on the ground that the 
former are less liable to mistakes than the latter. But this, 
like other general rules of law, is not without some exceptions ; 
as was decided in Davis v. Rainsford, 17 Mass. 210. In the 
description of the lands, in the deeds and locations in ques- 
tion, they are bounded partly ‘“‘by the mountain,” or ‘on the 
mountain,” or “the foot of the mountain.”” These references 
we consider as too indefinite and uncertain to control the 
courses and distances, and other references, by which these 
lots are described. 'The foot of the mountain is the most 
definite reference. But the foot of amountain may, in many 
cases, be uncertain ; the rise being so gradual and inconsider- 
able. 'The other references are still more loose and indefinite. 
A mountain lot may be described as bounding on all sides by 
the mountain. So, if a lot is described as beginning at known 
monuments, and extending, according to the courses and dis- 
tances named, far up the side of a mountain, or to its summit, 
and is there bounded “ by the mountain,” or ‘on the moun- 
tain,” there would be no necessary inconsistency in the de- 
scription, so as to render the construction doubtful. 
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In all deeds of conveyance of lands, the first rule of con- 
struction is, that they are to be construed according to the 
intention of the parties; and to ascertain that intention, the 
whole description of the land conveyed is to be considered, 
and so construed that all the parts of the description may 
correspond, if they may by any reasonable intendment. 
Whether, according to these rules, the defendant’s deeds 
would include or exclude the locus, we have not the means 
of deciding ; but, so far as we are able to judge, we consider 
the question as depending both on law and fact, and conse- 
quently it is to be submitted to a jury, under the direction of 
the court as to such rules of construction as may be found 
applicable. It seems important to ascertain which of the 
two plans, used at the trial, describes the lots truly. So it 
may be important to ascertain the location of other lots ad- 
joining that claimed by the defendant. And these are ques- 
‘tions of fact within the province of the jury alone to decide. 

New trial granted. 


Cuarues STEARNS vs. Bengzamin Woopsory. 


A town, at its first settlement, set apart and appropriated, for a burying ground, a tract 
of Jand bounded westerly on Connecticut River, and a part of said tract was used for 
that purpose, and was under the charge and oversight of the town until-1696, when 
the first parish in the town became a separate organization, and assumed, and ever 
afterwards had, the exclusive possession and charge of the burying ground: About 
the year 1780, the parish made provision for fencing the burying ground, and erected, 
about the year 1800, a fence on the top of the bank of the river: That part of said 
tract, which constituted the shore and bank of the river, being unsuitable for a burying 
place, was never used as such, and the parish, in 1842, conveyed it to A.: B. after- 
wards entered thereon, by license of the town, and A. brought an action of trespass 
against him. Held, that parol evidence was not admissible to prove that the shore 
and bank of the river were known as part of the burying ground, without first proving 
the loss of the record of the Jaying out thereof; that said shore and bank could not 
be considered as appurtenant to the burying ground ; that the appropriation of the 
land, for the purpose of a burying ground, was not a donation to the use of the parish ; 
that the parish had no title to said shore and bank, nor any possession thereof; and 
that A. could not maintain his action. 


Trespass for breaking and entering the plaintiff’s close. 
The defendant filed a specification of defence, in which he 


, 
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alleged that he entered upon said close by license from the 
inhabitants of the town of Springfield, and that the title to 
the close was in said inhabitants. The trial was in the court 
of common pleas, before Merrick, J. who signed the follow- 
ing bill of exceptions: — 

“The plaintiff claimed the locus in quo under a deed, 
which he gave in evidence, from the inhabitants of the first 
parish in Springfield, dated May 20th 1842. He also offered 
evidence tending to show that the locus was part of a tract of 
land bounding westerly on Connecticut River, formerly be- 
longing to the inhabitants of the town of Springfield, and that, 
at an early period, a portion of said tract was set apart and 
appropriated, by the town, as a burying ground, (now called. 
the South Burying Ground,) and continued to be used and 
occupied for that purpose, up to and at the time when the first 
or territorial parish became a separate organization. ‘The 
locus was the part of said tract which constituted the shore 
and-bank of said river, between high and low water mark, at 
the west end of the tract. 

“There was no evidence that the locus had ever been actu- 
ally used by the town or parish for the purposes of burial, it 
being unsuitable therefor, on account of exposure to the action 
of the river, the bank having beer, to some extent, affected 
and carried away by freshets. It appeared that, for more than 
forty years past, a fence, built by the parish, on the top of the 
bank, had intervened between said locus and the space actu- 
ally occupied for burials. But it did not appear at what time 
the fence there was first erected, though there was evidence 
tending to show, that the parish had made provision for fen- 
cing the burial ground more than sixty years since. There 
was no evidence that any title had been acquired by the 
parish, by any conveyance, or by any adverse possession, 
besides their possession and occupation of that portion of the 
whole tract which was used and appropriated for a burying 
ground. 3 

“'The plaintiff also offered evidence tending to show that, 
when said portion of said tract was first set apart as aforesaid, 


os 
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the town, and the parish now known as the first parish, were 
identical, and that the parochial and municipal concerns of 
the town were then managed in the name of the town; that 
during or about the. year 1696, by reason of the organization 
of a distinct parish in other parts of the town, the parochial 
property and concerns of the town passed into the hands and 
under the control of the first parish aforesaid, which succeed- 
ed to all the parochial property of the town ; that up to the 
time when the town and the first parish became separate 
organizations, the town had charge and oversight of the said - 
burying ground ; and that, after said separation, the town took 
no further charge of the same, nor asserted any claim thereto ; 
and that the said parish assumed and had the exclusive posses- 
sion, charge and oversight of the same, from that. to the pres- 
ent time. 

“The plaintiff contended, that whatever tract of land 
should appear to have been devoted by the town for the pur- 
pose of burial, and to have been known as the burial lot, at 
the time when said separation took place, passed to said 
parish, on such separation, as parochial property. But the 
court ruled, that said tract of land, set apart and appropriated 
by the town, as aforesaid, as a burial ground, was not parochial 
property, and did not pass as such, by operation of law, to the 
said first parish, upon its separation from the town and its 
organization as aforesaid. 

“The plaintiff further contended, that if the evidence satis- 
fied the jury that the lot set apart by the town was mutually 
treated by the town and parish as parochial property, at the 
time of the separation, and thenceforward, that fact would be 
conclusive against the right of the town now to claim and 
hold the same as municipal property. But the court ruled, 
that the town originally held the said tract, set apart and 
appropriated for burying ground, in its municipal capacity ; 
and that, however the title to the same may have been mutu- 
ally considered and treated by the town and parish, it still 
remained the property of the town, until the town lost title 


thereto by absolute conveyance, or by adverse and peaceable 
3% 
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possession fora period of twenty years; and that the title ac- 
quired by the parish, by such adverse and peaceable posses- 
sion, extended to so much only of said tract as said parish had 
actual possession of. And the court further ruled, that to 
show a valid title in the parish, against the inhabitants of the 
town, it must appear either that it had title by conveyance, 
or by an adverse and peaceable possession for a term of twenty 
years ; and that its possession of so much of said tract as was 
used and appropriated for a burying ground, was not a fact, 
under the. circumstances before mentioned, from which its: 
seizin of the locus could be rightfully inferred by the jury.” 

A verdict was returned for the defendant, and the plaintiff 
alleged exceptions to the said several rulings. 

Davis § H. Morris, for the plaintiff. 

R. A. Chapman § Ashmun, for the defendant. 

Wipe, J.. Upon the evidence reported, it appears to the 
court very clear that this action cannot be maintained. The: 
plaintiff neither produced nor offered any evidence sufficient 
to prove a title in him to the locus in quo, either by posses- 
sion or otherwise. He proved, it is true, that a tract of land, 
including the locus, was conveyed to him by a deed from the 
first parish in Springfield ; but there was no evidence to prove 
that the parish ever had any title to or possession of the prem- 
ises. It was proved that the locus was a part of a tract of 
land bounding westerly on Connecticut River, formerly be- 
longing to the town of Springfield, and that, at an early 
period, a portion of the said tract was set apart and appro- 
priated by the town as a burying ground, and had been long 
occupied as such; but no evidence was offered by the plain- 
tiff, tending to prove that the Jocus was included in the bury- 
ing ground. It was proved that the burying ground had 
been long enclosed by a fence, and that the locus was not 
within the enclosure. 

The plaintiff offered evidence to prove that the locus 
was known as part of the burying ground. But it is very 
clear that the limits of the burying yard could not be estab- 
lished by such evidence, unless it was first proved that the 
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record of the laying out of the burying yard had been lost. 
The evidence of reputation, even as to ancient acts and doings, 
is inadmissible, unless it is first made to appear that no better 
evidence can be obtained. Nor can the bank or space be- 
tween the river and the fence be considered as appurtenant 
to the burying ground, as the plaintiff’s counsel have argued. 
And in the second place, if the locus was included within the 
limits of the burying ground, we are of opinion that the plain- 
tiff has failed to prove any title to the bank or space between 
the westerly fence and the river. It has been argued that the 
appropriation of the land by the town, for the purposes of a 
burying ground, must be considered as a donation or appro- 
priation to the use of the parish. And the cases of FYrst 
Parish in Shrewsbury v. Smith, 14 Pick. 297, and Furst 
Parish in Medford v. Inhabitants of Medford, 21 Pick. 199, 
were cited in support of the argument. But those cases differ 
from the present, in a material circumstance. In both of them, 
the burying grounds were included within the lots appropri- 
ated for the purpose of building thereon; and it was held that 
such an appropriation might vest a title to the whole lot, or 
that the possession by the parish would be sufficient to enable 
them to maintain trespass against a stranger, as was decided 
in the former of those cases. In the latter case, it was decid- 
ed, and we think correctly, that such an appropriation by the 
town of Medford of a lot, for the purpose of building a meet- 
ing-house thereon, was an appropriation of the land, by the 
corporation, to its own use as a parish; in other words, to 
a parochial use. 

It is obvious, therefore, that neither of those cases is appli- 
cable to the plaintiff’s claim in the present case. In those 
cases, it was decided that the burying grounds were the prop- 
erty of the parishes, not because they were more appropriate 
to parochial than to municipal purposes and uses, but because 
they were laid out on lands appropriated or dedicated to the 
uses of the parishes. In the present case, there is no evidence 
of any such appropriation or dedication. 

Then, as to possession, there is no evidence that the plaintiff 
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or the parish had ever had any possession, actual or construc- 
tive, except within the burying yard enclosure ; and even of 
that the parish and the town had a mixed possession, which 
might entitle either to maintain trespass against a stranger. 
But certainly the parish had no title to support any action 
against the town, or against any one claiming under the 
town. 

If the parish had entered under a title adverse to that of 
the town, they might, perhaps, have acquired a title by dis- 
seizin ; but of this it is not necessary to express any decided 
opinion. Upon the facts reported, they clearly have acquired 
no such title, nor indeed any title, as against the town, or 
against the defendant, if he entered by license from the town. 

Exceptions overruled. 


CHARLES STEARNS vs. Epmunp Patmer & others. 


In 1785, W., by a deed of bargain and sale, conveyed to A., B. and C. a tract of land 
formerly belonging to the town of S., bounded westerly on Connecticut River, “in 
trust for the use of the inhabitants of the first parish in $., for a burying ground for- 
ever; to have and to hold the said land to them, the said A., B. and C., in trust for 
the use of the inhabitants of said parish, and their heirs forever, for a burying ground ; ”” 
and W., in said deed, covenanted to “ warrant, secure and defend the said land unto 
them, the said A., B. and C., in trust as aforesaid, for the use of the inhabitants of said 
first parish, and their heirs forever, as a burying yard, as aforesaid:” Long before said 
conveyance, a part of said tract had been set apart and appropriated, by the town of 
S., as a burying ground, and had been used as such while said town and parish were 
identical, and after the separate organization of the parish: About the time of said 
conveyance, the parish made provision for fencing the burying ground, and erected, 
about the year 1800, a fence on the top of the bank of the river: ‘That part of said 
tract which constituted the shore and bank of the river was unsuitable for a burial place, 
and was never used as such; and in 1842 the parish conveyed it to A.: B. afterwards 
broke and entered the close so conveyed to A.: A brought an action of trespass 
against B., who defended under a license from the town of S. Held, that the deed 
of W. conveyed a fee simple estate ; that if the inhabitants of the parish had not the 
legal estate, but only the equitable estate, (which was not decided,) yet, as they were 
in possession, they could hold against all persons not claiming under A., B. and C.; 
and, as they entered and claimed title under said deed, they acquired a seizin of all 
the land therein described; and that A., their grantee, could well maintain his action. 


Trespass for breaking and entering the plaintiff’s close. 
The defendants, in their specification of defence, alleged that 
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the title to the locus in quo was in the inhabitants of the town 
of Springfield, and that their entry nica was under a license 
from said inhabitants. 

At the trial in the court of common pleas, before Mer- 
rick, J. the plaintiff introduced the same evidence as in the 
next preceding case of Stearns v. Woodbury, (ante, 27,) and 
the judge made the same rulings upon the questions raised, as 
stated in the bill of exceptions in that case. The plaintiff also 
offered in evidence the following deed, dated and recorded 
January 12th 1785: ‘Know all men, that I, Aaron Warri- 
ner of Springfield, for and in consideration of thirteen pounds 
and: ten shillings. to me in hand paid, before the ensealing 
hereof, by Moses Bliss, Zenas Parsons and Ariel Collins, all 
of Springfield, the receipt whereof I do hereby acknowledge, 
have given, granted, bargained and sold unto them, the said 
Moses, Zenas and Ariel, in trust to and for the use of the in- 
habitants of the first parish in Springfield, for a burying ground 
forever, a certain piece of land lying in Springfield aforesaid, 
at the rear end of my home lot, containing about half an acre, 
and described as follows, viz. beginning at the monument of 
the late Rev. Mr. Glover, at the westerly end, and extending 
easterly the whole width of my said lot, nine rods, or to the 
fence that goes across said lot, bounding northerly upon land 
of Moses Church, easterly upon my own land, southerly and 
westerly upon the burying ground ; being the whole of my 
right in said land, from the said cross fence to the river. To 
have and to hold the said land and premises to them, the said 
Moses, Zenas and Ariel, in trust to and for the use of the in- 
habitants of said first parish, and their heirs forever, for a 
. burying yard. And I, the said Aaron Warriner, for myself, 
my heirs, executors and administrators, do covenant, promise 
and engage the before granted land and premises unto the said 
Moses Bliss, Zenas Parsons and Ariel Collins, in trust to and 
for the use of the inhabitants of said parish, and their heirs 
forever, that before the ensealing hereof, I am the true, sole, 
proper and lawful owner and possessor thereof, and have good 
right to sell the same as aforesaid, and that I will warrant, 
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secure and defend the said land, with its appurtenances, unto 
them, the said Moses, Zenas and Ariel, in trust as aforesaid, 
to and for the use ‘of the inhabitants of said first parish and 
their heirs forever, as a burying yard, as aforesaid.” (The 
‘land described in this deed was not the same which was in 
question in the next preceding case, but was the North Bury- 
ing Ground.) 

The judge ruled, that though the locus in quo was included 
in the description in said deed, no title thereto was conveyed 
by said deed to said first parish. A verdict was returned for 
the defendants, and the plaintiff alleged exceptions to said 
rulings. 

Davis § H. Morris, for the plaintiff. 

Rk. A. Chapman & Ashmun, for the defendants. 

Wipe, J. This case differs materially from that of Stearns 
v. Woodbury, (ante, 27,) decided at the present term. In that 
case, the plaintiff failed to prove any valid title to the locus 
an quo, either by possession or otherwise. In this case, he 
offered to give in evidence a deed from Aaron Warriner to 
Moses Bliss and others, by which a certain piece of land, 
including the locus in quo, was conveyed to them in trust, 
to and for the use of the inhabitants of the first parish in 
Springfield, and their heirs forever, for a burying yard. The 
plaintiff ’s*title is derived by deed from the said parish, dated 
May 20th 1842. 'This evidence was rejected by the court at 
the trial, on the ground, that although the Jocus was included 
in the description in the deed, no legal title was conveyed by 
said deed to said parish. 

In support of this ruling of the court, several objections 
have been made to the plaintiff’s title. In the first place, it is 
objected, that the legal estate was vested in the trustees, and 
that the parish, if they had any estate in the premises as a 
corporation, had only an equitable estate. But the plain- 
tiff’s counsel contend that the legal estate vested in the 
parish, by virtue of St. 27 Hen. 8, c. 10, called the statute of 
uses. ‘The argument is, that a mere nominal or formal trust 
was created by this conveyance, but that, substantially, it 
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was a deed to uses. ‘Trusts, and uses, and confidences are all 
within the words of the statute. Lord Bacon says that, ‘‘ where 
the trust is not special nor transitory, but general and permanent, 
there it is ause.” In the present case, the consideration appears 
to have been paid by the immediate grantees, and this is suffi- 
cient to raise a use to them, which the statute of uses would exe- 
cute in them. The objection, therefore, to the argument is, 
that upor this construction of the ceed, the legal estate would . 
be vested in the immediate grantees, and no use could be lim- 
ited over to the parish, this being a deed of bargain and sale; 
and it is a well settled rule of law, that by such a conveyance 
a use cannot be limited uponause. Whether, to avoid this 
technical objection, and to carry into effect the intention of the 
parties to the conveyance, this deed might not be construed 
as a feoffment or release, is a question we have not found it 
necessary to decide; as we are clearly of opinion that, admit- 
ting the legal estate was in the immediate grantees, and 
that the parish had only an equitable estate, yet being in 
possession of the land, and having conveyed it to the plaintiff, 
he may well maintain this action. No person can set up 
the legal estate against the equitable estate, but the trustees 
or some person claiming under them, as was decided in 
Newhall v. Wheeler, 7 Mass. 189. Formerly it was held 
that a mere trust estate could not be set up by a trustee 
against the cestut que trust, in a clear case, even in an action 
at law. Cowp. 46. 2 Doug. 721. It is now, however, well 
settled, that the legal estate must prevail at law, unless the 
trustees should be enjoined by a court of equity. Lewin on 
Trusts, 482. But it is very clear that no one, not claiming 
under a trustee, can set up his estate against the equitable 
estate of the cestut que frust. 

Another objection to the plaintiff ’s title is, that the trustees 
took only a life estate by the conveyance. But this grant 
was in trust “for the use of the inhabitants of the first parish 
in Springfield, and their heirs forever, for a burying yard.” 
And it is a well settled principle, that as the immediate gran- 
tees took the legal estate in trust, it must be commensurate to 
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the trust. 7 Mass. wbi sup. No form of words is requisite to 
create a trust. A trustee, or cestui que trust, will take a fee 
without the word “heirs,” when a less estate will not be suffi- 
cient to satisfy the purposes of the trust. Oates v. Cooke, 
3 Bur. 1684. F%sher v. Fields, 10 Johns. 505. Welch v. 
Allen, 21 Wend. 147. But the words “their heirs,” in the 
deed in question, may be construed as applying to the imme- 
diate grantees, and ought to be so construed, if neoessary to 
effectuate the clear intention of the parties. And there can 
be no doubt that the intention was to convey an estate in fee 
simple. 

The remaining objection to the plaintiff’s title is, that the 
trust created by the conveyance from Warriner was for the 
use of the individual inhabitants of the parish, and not for the 
use of the parish in their corporate capacity. But such a 
construction would be manifestly inconsistent with the pur- 
pose for which the conveyance was made, as it would limit 
the use to the inhabitants of the parish for the time being, 
and would exclude from the benefit of the trust all inhabit- 
ants of the parish who should become such subsequently to 
the conveyance, which certainly never could have been the 
object of the trust. And such was not the construction con- 
tended for by any of the inhabitants of the parish, previously 
to the present controversy. ‘There was evidence at the trial, 
tending to show that, more than sixty years before, the par- 
ish had made provision for fencing the burying ground, and 
that, more than forty years before, the parish had built a 
fence on the top of the bank, and then enclosed the bury- 
ing yard. The parish, therefore, have had the undisturbed 
possession of the burying yard for more than forty years, 
and probably ever since the conveyance from Warriner. And 
this possession is to be considered as extending to all the 
land conveyed by the deed of trust for the use of the parish ; 
it being a well settled principle, that when one enters on land, 
claiming title to the same under a deed of conveyance, and 
thereby acquires a seizin, it shall extend to the whole parcel to 
‘which he has right. Proprietors of Kennebeck Purchase v. 
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_ Springer, A Mass. 418. And this is a strong case to show 
the reasonableness of the principle. The parish enclosed the 
whole burying yard, so far as it could be used, and built their 
fence as nearly to the river as it could be done; and undoubt- 
edly they thereby acquired an actual or constructive posses- 
sion of the whole tract of land conveyed by the deed under 
which they entered. 

How, and from whom, Warriner derived his title, does not 
appear; and it is not necessary that it should appear. Every 
presumption is to be made in support of such an ancient grant, 
followed by such a long and undisturbed possession. Few 
titles can be traced back to the first settlement of the country. 

New trial in this court 


Darius CHarLes vs. ANDREW H. Porter & another. 


All matters, which, by the Rev. Sts. c. 116, §8, may be pleaded in bar of a complaint 
for flowing land by means of a mill dam, are conclusively settled against the respond- 
ent, by a verdict, found in favor of the complainant, on an issue tried at the bar of the 
court; and the respondent cannot give any of those matters in evidence to a sheriff’s 
jury, empannelled to appraise the damage sustained by the complainant. 

By the Rev. Sts. ¢. 116, the question, whether a complainant has sustained damage from 
the flowing of his land by a mill dam, cannot be tried by a jury at the bar of the court, 
but is open to the sheriff’s jury who view the land. 


THis was acomplaint, which alleged that the respondents 
flowed the complainant’s land in Brimfield, by means of a mill 
dam erected and continued by them across Quinebog River, 
‘for the purpose of working a factory and water-works.” The 
respondents pleaded the general issue, (not guilty,) and filed 
the following specification of defence: ‘That they, and 
those under whom they claim, have had peaceable possession 
and occupation of said factory, water-works and dam, more 
than twenty years previous to the date of said complaint.” 
This issue was joined, and the jury, that tried it in the court 
of common pleas, in the county of Hampden, returned a 
verdict, that the respondents were guilty, in manner and 
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form, &c. A warrant was thereupon issued by said court to 
the sheriff of said county, commanding him to summon and 
empannel a jury, pursuant to the prayer of said complaint, to 
appraise the yearly damage done to the complainant by means 
of the said flowing of his land, for three years next preceding 
the institution of said complaint ; and also to ascertain and 
determine what sum in gross would be a just and reasonable 
compensation for all damages to be thereafter occasioned by 
the use of said dam, and for the right of maintaining and 
using it forever. At the hearing before a jury summoned and 
empannelled pursuant to said warrant, ‘‘ the respondents of- 
fered to prove that no damage had accrued to the complain- 
ant, im consequence of any dam or additions to any dam made 
by the respondents or those under whom they claim, within 
twenty years before the date of the complaint. ‘They further 
offered to prove that their dam was built in 1821, and had 
remained unchanged ever since that time, with a view to the 
influence of these facts on the question of damages generally, 
and also with a view to show that no act had been done by 
the respondents, or those under whom they claim, since that 
time, which had occasioned any damage to the complainant’s 
land. The respondents also requested the sheriff to instruct 
the jury to find whether any damage had been done to the 
complainant’s land in consequence of any additions to the re- 
spondents’ dam, or any alterations made thereon, or any dam 
erected by the respondents, or those under whom they claim, 
since the Ist of January 1823 — that period being twenty 
years before the date of the complaint ; and if any damages 
were so assessed, then to assess the same according to the 
provisions of the statute. 'The evidence aforesaid was re- 
jected, and the sheriff refused to give to the jury the instruc- 
tions aforesaid, but instructed them that the right to maintain 
this suit had been previously settled; and directed them to 
_ find what damage, if any, was done to the complainant’s 
land, within three years— it being a question of damages 
merely ; that it had already been settled, by the previous pro- 
ceedings in the case, that the damage, if any, was occasioned 
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by the respondents’ dam; and if the jury should be of opinion 
that no damage at all was sustained, they should return their 
verdict accordingly. These rulings and instructions were 
excepted to by the respondents, at the time of the trial, and 
the exceptions were allowed by the sheriff.” 

The jury returned a verdict for the complainant, for $30 
damages sustained by him within three years next preceding 
the filing of his complaint, and down to the time of the em- 
pannelling of the jury, and appraised the future damages at 
$2°50 per annum. They also found that $40 (in gross) would 
be a just and reasonable compensation to the complainant 
for all damages to be thereafter occasioned by the use of said 
dam as heretofore, and for the right of forever maintaining and 
sousing it. ‘The court of common pleas accepted said verdict, 
and rendered judgment thereon for the complainant. From 
that judgment the respondents appealed to this court. 

RR. A. Chapman, for the respondents. | 

H. Morris, for the complainant. 

Suaw, C. J. The court are of opinion that the directions 
of the sheriff were perfectly correct. Whatever tends to show 
that the complainant cannot maintain his suit, whether it may 
be matter of law or fact, (except that the complainant has sus- 
tained no damage, ) must be put in issue and tried before the 
court, before a warrant for a sheriff’s jury is awarded. For- 
-merly, a practice had grown up for a respondent to plead in 
bar that the complainant had sustained no damage. But as 
this brought the question of damage before the first jury, to be 
tried by evidence, which could be more effectually and satis- 
factorily tried, upon a view, by the sheriff ’s jury, it is pro- 
vided by the Rev. Sts. c. 116, $ 8, that the respondent shall 
not plead, in bar of the complaint, that the land therein de- 
scribed is not injured by the dam; but, by $ 16, if the sher- 
iff’s jury find that the complainant is not entitled to recover 
any damages, they shall return their verdict accordingly ; and 
this will warrant a judgment for the respondent. See the 
commissioners’ note to their report of c. 116, $8. 

It appears by the bill of exceptions, that the evidence 
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offered by the respondents, and rejected, was to matter in bar, 
which was precluded by the previous verdict. But the jury 
were rightly instructed, that if the complainant, in their opin- 
ion, had sustained no damage; they should return their ver- 
dict accordingly. 

Exceptions overruled. 


Watson E. Boise vs. Samurt Knox & another. 


A. mortgaged personal property to B. to secure a note which was made payable in four- 
teen months, and subsequently gave to C. a bill of sale of the same property, with a 
reservation of the right to keep possession thereof until C. should call for it: A. and 
B. afterwards made an agreement, which was entered upon said mortgage and note, 
that the note should be paid in three months, and that A. should deliver said prop- 
erty to B. in three months, or at any time after, on B.’s demand thereof, if A. should 
fail so to pay the note: All the said papers, except the note, were recorded by the 
clerk of the town where A. resided: Soon after the expiration of three months, C. 

- and D. took said property from A. and converted it to their own use, for the purpose 
of fraudulently secreting and withholding it from B., so as to defeat his mortgage and 
lien. Held, that B. might maintain an action of trespass against C. and D., without 
making a demand on them for the property. 


Trespass for taking, &c. a dish-mill and machinery thereto 
belonging, ten cows, one heifer, two horses, an ox-cart, a 
wagon, and other chattels, alleged in the writ to be the 
property of the plaintiff. | 

At the trial in the court of common pleas, before Ward, J. 
the plaintiff claimed title to said chattels, under a mortgage 
thereof made to him by William C. Clark, dated February 
17th 1843. The condition of this mortgage was thus: “If 
the said William C. shall well and truly pay to the said Wat- 
son EK. the contents of a note payable to said Watson E., 
dated February 17th 1843, for the sum of $243-54 payable in 
one year from the Ist of April next, with interest, then this 
deed to be void; otherwise, to remain in full force and 
virtue.” 

The defendant Knox claimed title to said chattels by vir- 
tue of a bill of sale thereof from said Clark, dated March 7th 
1843, given to said Knox on account of an old debt to him 
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from Clark, “‘ to have and to hold the same to him, and their 
use and benefit forever; said property to remain in my” 
(Clark’s) ‘possession until called for by said Samuel Knox, 
and then to be delivered up to him free of expense.” 

It appeared in evidence, that after Knox had received said 
bill of sale, viz. on the 13th of March 1843, the plaintiff and 
said Clark caused a memorandum to be made on the mort- 
gage aforesaid held by the plaintiff, as follows: ‘In consid- 
eration of one dollar paid by Watson E. Boise, I, William C. 
Clark, agree to deliver to the said Boise the property described 
in the within mortgage, on the first day of May next, or at 
any subsequent period when the said Boise shall see fit to 
demand the same, free of expense to said Boise ; -provided 
I shall fail to pay a note of even date with the within in- 
strument, which I have agreed to pay on the first day of 
May next. William C. Clark.” Also the following memo- 
randum on the said note of Clark to the plaintiff: “The 
above note to be paid the first of May 1843, instead of April 
1844. William C. Clark.” 'The said mortgage, and the mem- 
orandum thereon, and the notice of January 20th 1844, here- 
inafter mentioned, and the said bill of sale, were duly recorded 
in the office of the clerk of the town of Blandford, where 
Clark, the mortgagor, resided. 

It also appeared in evidence, that the defendants, Samuel 
Knox and Henry B. Wadhams, on the 6th of May 1848, 
-ealled on said Clark, who then remained in possession of said 
chattels ; that Knox professed to sell the same to Wadhams ; 
and that the same were taken from Clark and conveyed 
into the State of Connecticut in the night time. And there 
was evidence tending to show that this was done for the sole 
purpose of secreting said chattels from the plaintiff, and 
wholly defeating his hen ‘thereon. 

There was evidence that the plaintiff, on the 20th of Janu- 
ary 1844, (before the commencement of this action,) gave the 
following notice to said Clark and Knox: ‘Messrs. This 
notice is to inform you that.I shall foreclose the mortgage 
given by William C. Clark, February 17th 1848, of $243-54, | 

A* 
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on the first day of April next, and that, I shall then call for the 
property embraced in said mortgage. Yours respectfully, 
Watson E. Boise.” 

There was evidence tending to show, that when the mem- 
oranda were made on the note and mortgage held by the 
plaintiff, he promised that he would not take possession of the 
mortgaged property, unless Knox should interfere with it. 

The defendants contended that the plaintiff could not re- 
cover, Ist, because the memoranda on the note and mortgage 
were such alterations as avoided them as-to Knox; 2d, that 
this action could not be maintained at all; 3d, that, at least, 
it could not be maintained without a previous demand. But 
the judge ruled, that said memoranda were merely inoperative 
as to Knox, and he instructed the jury, that if they believed 
the property had been taken and removed by the defendants, 
and converted to their own use, for the sole purpose of fraud- 
ulently secreting and withholding it from the plaintiff, so as 
wholly to defeat his mortgage and lien, then the plaintiff 
could maintain this action. 

The jury found a verdict against both defendants, and they 
alleged exceptions to the ruling and instruction of the judge. 

R. A. Chapman § W. G. Bates, for the defendants. The 
plaintiff had the property, subject to Clark’s right to redeem ; 
but he had not the right of possession, because of his agree- 
ment with Clark. Clark, being in possession, conveyed to 
Knox. ‘The plaintiff, therefore, cannot maintain trespass: 
Woodruff v. Halsey, 8 Pick. 333. Cooper v. Chitty, 1 Bur. 
20. Smith v. Mills, 1 T. R. 480. Gordon v. Harper, 
TE RLS: 

‘The judge’s ruling, that the alteration of the mortgage was 
merely inoperative as to Knox, was incorrect. ‘That altera- 
tion postponed Boise, the mortgagee, to the defendant Knox. 
See Jones v. Fales, 4 Mass. 245. Springfield Bank v. Mer- 
rick, 14 Mass. 322. Heywood v. Perrin, 10 Pick. 228. 
Wheelock v. Freeman, 13 Pick. 165. It should have been 
left to the jury to decide whether the alteration was not 
designed as a fraud on Knox. Crowninshield v. Kittredge, . 
7 Met. 520. 
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Boise, for the plaintiff. The alteration of the mortgage, 
being made by agreement of the mortgagor and mortgagee, 
cannot affect the plaintiff ’s claim on the mortgage. Camden . 
Bank v. Hall, 2 Green, 583. Warring v. Williams, 8 Pick. 
322. Woolley v. Constant, 4 Johns. 54. 

Knox, by his bill of sale, made a month after the mortgage, 
acquired no right against the plaintiff, the mortgagee. The 
plaintiff had not only the right of possession, but the record 
of the mortgage was notice of that right, and was also tanta- 
mount to possession. Rev. Sts.c. 74,$5. Bullock v. Wil- 
hams, 16 Pick. 33. Ames v. Phelps, 18 Pick. 314. Tres- 
pass, therefore, well lies in this case, without a previous 
demand. See Woodruff v. Halsey, 8 Pick. 333. Forbes 
v. Parker, 16 Pick. 462. Jmlay v. Sage, 5 Connect. 489. 

Suaw, C.J. The court are of opinion that the directions 
to the jury were right. ‘The mortgage was an actual, though 
conditional transfer and conveyance of the cattle and goods, 
by which the property vested immediately in the mortgagee, 
defeasible on a condition subsequent ; and there being no stip- 
ulation that the possession should remain with the mortgagor, 
the right of possession followed as incident to the right of 
property, and the possession of the mortgagor was that of the 
mortgagee. And it made no difference as to the property and 
the possession, and the legal rights of the mortgagee therein, 
whether the debt for which they were hypothecated was 
due or not. Woodruff v. Halsey, 8 Pick. 333. 

Knox took nothing, by his subsequent bill of sale from 
Clark, but a right of redemption. The agreement between 
Clark and Boise, of 13th of March, to accelerate the payment 
of the note, could not be injurious to Knox, because it did 
not affect the right of possession that was in the plaintiff be- 
fore ; nor the right of.redemption, which, as against Knox, he 
could not foreclose till sixty days after April lst 1844, the 
time originally fixed by the mortgage. 

If any reliance was placed on a second agreement, made by 
the plaintiff at the time of the memorandum, for accelerating 
. the payment of the note, that the mortgagor should retain 
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possession, it must be taken in connexion with the other part 
of the supposed agreement, viz. if Knox did not interfere ; 
then, when Knox did interfere, such general right of posses- 
sion, if otherwise established, was at an end. Nor do we 
think there is any ground for the suggestion made at the trial, 
that before bringing an action there should have been a de- 
mand made. 'The direction was, that if the property was 
secretly and fraudulently withdrawn by the defendants, to 
defeat the plaintiff of his rights, the plaintiff could maintain 
this action; and the jury, by finding for the plaintiff, have 
found that it was so fraudulently withdrawn. A demand is 
often necessary in trover, when the original taking was not 
tortious, to prove a conversion, which is the gist of the action. 
But we are not aware that a demand is ever necessary to main- 
tain trespass, in which the gist of the action is a tortious tak- 
ing. If a tortious taking is not proved, the action cannot 
be maintained ; if a tortious taking is proved, a demand would 
not be necessary, even in trover. Bul. N. P. 44. Thurston 
v. Blanchard, 22 Pick. 20. 
Exceptions overruled. 


SamueL Root & another, Administrators vs. RowLann 
Bancrort & others. 


A. and B., in 1827, mortgaged land to C. and D. jointly, to secure one note made by A. 
and B. to C., and two notes made by them to C., which were signed by D. as their 
surety : D. paid these two notes, and afterwards, viz. in 1834, C. and D. brought an ac- 
tion on the mortgage, and recovered judgment for possession of the mortgaged prem- _ 
ises, unless A. and B.should pay the amount due on the other note: Execution issued 
on said judgment, but was never put into the hands of an officer, and C. never took 
possession of said premises: In 1840, D. recovered a judgment and took out execution 
thereon against A. and B., caused their right to redeem said premises to be sold on 
said execution, became the purchaser of said right, received a deed thereof from the 
officer who sold it, entered upon said premises, and had exclusive possession thereof 
more than three years: C.’s administrators afterwards brought a writ of entry against 
A., B. and D., to foreclose the mortgage. Held, that C. and D. were tenants in com- 
mon of the legal estate; that there had been no ouster by D., and therefore that this 
action could not be maintained. Held also, that the interests of the parties in the 
equitable and beneficial estate might be adjusted by a bill in equity. 
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Wrir or Entry to recover two tracts of land in Granville. 
The action was commenced in the court of common pleas, 
and the demandants counted on the mortgage hereinafter 
mentioned. 'The case was submitted to that court on the fol- 
lowing statement of facts : 

“'The demandants claimed title to the demanded premises 
under a mortgage thereof, (which is part of the case,) made 
on the 27th of November 1827, to Joel Root, their intestate, 
and Alva Stow, one of the tenants, who defends this suit, by 
Rowland Bancroft and Joseph W. Bancroft, the other tenants, 
who have been defaulted. This mortgage was given to se- 
cure a note of even date therewith, made by said Rowland 
and Joseph W. to said Root, for $136, payable in one year, 
with annual interest, and also to secure two other notes, made 
by said Rowland and Joseph W. to said Root, and signed by 
said Alva Stow, as their surety, each of the same date and 
for the same sum, with annual interest, one payable in two: 
years, and the other in three years.* On the 7th of May 
1832, a suit was brought in the names of said Root and Stow, 
upon said mortgage, and at the April term of the supreme 
judicial court, in 1834, conditional judgment was recovered 
for the payment of the first of said notes; the other two 
notes having been previously paid by said Stow. Execution 
issued on said judgment, October 15th 1834, but never was 
committed to an officer, nor did said Root take possession of 
the premises. Afterwards, viz. on the 20th of July 1840, the 
said Stow, having an execution against said Rowland Ban- 
croft and Joseph W. Bancroft, caused their right in equity to 
redeem the premises to be sold thereon, and purchased the 
same. ‘The sheriff made to him a deed, under which he en- 
tered, and has since had exclusive possession.” 

The case came into this court by appeal from the judg- 
ment of the court of common pleas on the foregoing agreed 
statement. 


* The condition of the mortgage was, that said Rowland and Joseph W. 
should pay to said Root their note for $136, payable in one year, and also pay 
to him their two notes, for the sau sum, ‘‘ undersigned by Alva Stow, one 
payable in two, and the other in three ‘ears, with interest annually.” 
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R. A. Chapman, for the demandants. 

Boise, for Stow. 

The decision was made at September term 1846. 

Suaw, C. J. This action is brought by the administrators 
of Joel Root, to foreclose a mortgage made by Rowland and 
J. W. Bancroft, to said Joel Root and the tenant, Alva Stow, 
jointly, to secure a debt due from the said Bancrofts to said 
Root. The facts present a case of some confusion in the rela- 
tions of the parties and the remedies resulting from them ; and 
the facts are not fully stated. ‘The express condition of the 
mortgage was, to secure the payment of three notes described. 
But it was stated, as matter of description, that the two last 
of these notes were undersigned by Stow, from which we 
understand (and indeed the parties have alleged in the state- 
ment of facts) that he was surety for the Bancrofts to Root, 
upon those notes. Perhaps the parties had an undefined notion 
that the mortgage was such that if Stow, as surety, had to 
pay the notes, it would enure to his benefit, to indemnify and 
reimburse him. If this was the purpose, it was not expressed 
in the condition; and whether it would so operate, if he had 
paid the notes and brought suit on the mortgage against the 
Bancrofts, to foreclose, we give no opinion. But whether 
Stow ever did pay said two notes, or any part of them, as 
such surety, or whether the judgment on which he took the 
equity of redemption was for money so paid, does not appear 
by the facts stated. It only appears that he recovered a judg- 
ment against the Bancrofts, for some cause, and levied his 
execution on the equity. It is a question, therefore, whether 
Stow took any beneficial interest under the mortgage. If, 
indeed, he was surety for the Bancrofts to Root, as Root held 
this mortgage as collateral security from the principals, and if 
Stow, as surety, paid the debt, he would, by a well known 
principle of equity, have been entitled to the benefit of the 
mortgage; it being a security in the hands of the principal, 
for the debt. But he would have had the same beneficial inter- 
est in the mortgage, by the principle of subrogation, though 
he had not been party to it as mortgagee. What then 
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was the effect of making Stow a mortgagee, without inserting 
any.clause, in the condition, for his benefit? In considering 
this question, it is necessary to distinguish between the legal 
rights of parties in the estate mortgaged, and the equitable or 
beneficial interests arising from such mortgage. Primd facie, 
it would seem, that if a mortgage were made to two, condi- 
tioned to secure the payment of a debt to one of them only, 
the legal estate would vest in the two as tenants in common; 
but the one having no debt secured would be trustee, to the 
extent of his moiety, and hold it in trust to secure the debt 
due to the actual creditor. As between mortgagor and mort- 
- gagee, the execution and delivery of the mortgage deed trans- 
fer the legal estate and vest it in the mortgagee ; and the in- 
terest of the mortgagor is aright to redeem. So far as the 
legal estate was concerned, Stow, by this mortgage, became 
tenant in fee, jointly or as tenant in common, with Joel Root, 
If, therefore, no action had ever before been brought on 
this mortgage, it seems to us. that there would have been 
sreat difficulty in holding that an action to foreclose, which 
goes for the realty, could have been maintained by Root, or 
his representatives, against Stow, a co-mortgagee. But it 
appears that on a former occasion Root and Stow brought 
their action jointly against the Bancrofts, and had a condi- 
tional judgment, as upon the statute. This established their 
title, their /egal title, as tenants in common of the realty. No 
execution was taken out under that judgment; but the judg- 
ment itself, in a real action upon the question of title, is a suf- 
ficient authority to warrant the recoverer to enter; and if he 
can do so peaceably, it shall avail him, as if he had been put 
in possession by the execution of a writ of seizin. 

It further appears by the case that, after this judgment was 
rendered, Stow entered, and had peaceable possession more 
than three years. But it is a familiar rule, that the entry of 
one tenant in common on the common estate shall enure to 
the benefit of his cotenants; and when such entry is made, 
after a judgment in a real action in favor of two, by one of 
them, it must be presumed to be made according to his right, 
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which would be his right under such judgment. As Stow 
purchased the equity of redemption, and entered, and held the 
estate long enough to bar the right of redeeming from the 
sale, we are inclined to the opinion that, as against the Ban- 
crofts, the original mortgagors, the mortgage is foreclosed. 
But in no event could the entry of Stow under that purchase 
oust the original mortgagee, or his representatives. If it was 
under the judgment, it was the entry of a tenant in common, 
which enured to the benefit of Root, his cotenant. If it was 
under the purchase of the equity at the sheriff ’s sale, he took 
the right of the mortgagor only; and no mortgagor can oust 
his mortgagee by any entry, or by possession of the land. 

If this is the right view of the case, it appears to us that the 
Bancrofts are out of the case, and that, as between the de- 
mandants and Stow, by the deed and the judgment, the de- 
mandants and Stow are tenants in common of. the legal estate, 
prima facie in moieties; but that, in the equitable and bene- 
ficial estate, the interests of the parties are unequal and vary- 
ing. By the original deed, Stow, not being a creditor, was 
trustee for Root, so far as to secure the debt; and: this. rela- 
tion was not varied by the judgment. But if Stow paid any 
part of the notes as surety, Root was trustee for him for the 
balance of the mortgaged property, which should be more 
than sufficient to secure the residue of the mortgage debt; and 
finally, by the purchase of the right to redeem, and foreclosing 
the right of redeeming the equity from such sale, Stow is 
entitled to hold the estate, after the payment in full of the 
debt due to the representatives of Root on the mortgage. 
Without intending to give any opinion which might affect 
parties not now before the court, it appears to us that the 
remedy for either of these parties is by bill inequity. Neither 
can have a real action against the other, because they are 
tenants in common, and there has been no actual ouster. 
They cannot have partition, because their equitable claims are 
unequal, and fluctuating, and unsettled. wer v. Hobbs, 
5 Met. 1. 

We do not, at present, perceive why the court would not 


SEPTEMBER TERM 1845. [| 48 


Root & another, Administrators v. Bancroft & others. 


have jurisdiction in equity, by the Rev. Sts. c. 81, $ 8, under 
several different heads, as follows: Suits for the redemption 
- of mortgages, and to foreclose the same; suits for enforcing 
and regulating the execution of trusts; suits between joint 
tenants and tenants in common, and their legal representatives. 
In such suit, the present demandants would be entitled to an 
account; the tenant Stow would be bound to account for the 
rents and profits, and to set forth his own claims, as mortga- 
gee or cestui que trust; and it would be competent for the 
court to adjust, by a decree, all legal and equitable claims of 
the parties, according to their respective rights. 

The administrators of mortgagees may bring actions to 
obtain possession of the mortgaged premises. Rev. Sts. c. 65, 
§ 11. It would probably be necessary to make the Bancrofts 
parties, because it may not appear certain that they have not 
some remaining right of redemption, and because the statute 
(Rev. Sts. c. 107, $8) provides that the mortgagor may be 
made a party, with a view to taking the account. Before, 
therefore, Stow and the representatives of Root take the 
property, and divide it between them, as if all right of re- 
demption were foreclosed, the mortgagors would seem to be 
necessary parties, in order that they may assert and maintain 
their right, if they have any, or be barred by the decree. At 
all events, this action cannot be maintained. 

Demandants nonsutt. 
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FRANKLIN Morcan vs. Moses Larnep. 


A feme sole claimed certain land by virtue of a location thereof, made to her by the pro- 
prietors ; and after her intermarriage with A., he entered upon the land, under the lo- 
cation, and continued in possession thereof, after her decease, as tenant by the cur- 
tesy: Her heirs conveyed their reversionary interest to B., who sued A. in an action 
of waste. Held, that A could not defeat the action by showing that the location of the 
Jand was so defective, that it would not bar the proprietors, nor persons claiming under 
them ; but that he was estopped to deny the title under which he entered. 

ft seems, that a defendant in an action of waste, who entered on the land as tenant by 
the curtesy, and is sued as such, cannot give in evidence his own declarations, made 
on the land, several years before the action was bronght, that he had made an exami- 
nation and found that his wife had no title to the land, and that he claimed to hold it, 
and was occupying it, under a possessory title. 


T'u1s was an action of waste, to recover twenty six acres 
of woodland in Palmer, alleged to be wasted by the defend- 
ant, tenant thereof for life, and also to recover the amount of 
damage done to the land. (See Rev. Sts. c. 105, ¢ 1.) The 
plaintiff claimed title under a deed from the children of Betsy 
Larned, the defendant’s wife, alleging that before her mar- 
riage, to wit in 1809, the said land was laid out to her, by 
the name of Betsy Cargill, upon the rights of Ebenezer Mer- 
rick and John Moore; and that said Betsy had deceased. 
The defendant filed, as a specification of defence, a denial that 
the plaintiff had any title to said land, and also a denial that 
the defendant was tenant thereof for life. Trial before Dew- 
ey, J. whose report thereof follows : 

The plaintiff, for the purpose of showing the original loca- 
tion to Betsy Cargill, introduced the books of the Proprietors 
of Elbows, (now Palmer,) in which it appeared that the prem- 
ises described in his writ were laid out to her, as in said 
books declared ; but it did not appear that the entry of the 
location was in the hand writing of the clerk of the proprie- 
tors, or that the surveyor, who laid out the land, was their 
sworn surveyor, or that the land was laid out by any vote 
of the proprietors. 'The defendant thereupon objected, that 
said location gave no title to said Betsy; and he offered to 
prove that said books were defective, in respect to the signa- 
ture of the name of the clerk, in many other places on said 
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books. The judge ruled, that though the books might not 
show, under said location, a title in the plaintiff, valid as 
against a stranger, yet if said Betsy claimed the land by vir-’ 
tue of said location, and the defendant, after his marriage, 
entered upon the land under it, the location was good as 
against him, and would authorize the plaintiff to maintain this 
action. ‘T'o this ruling the defendant excepted. 

The plaintiff then introduced evidence tending to show 
that the defendant had, at various times, admitted that the 
land was laid out to his wife, and that, since her death, he 
held the same subject to the rights of her children and heirs. 
But it was not proved that she entered upon the land before 
her marriage. 

The defendant, for the purpose of doing away the effect of 

these admissions, introduced the testimony of a witness, tend- 
ing to show that, eight or ten years ago, he was on the land 
with the witness, who was negotiating with the defendant 
about the purchase of some timber upon the land, and that 
the defendant, at that time, stated to the witness that he (the 
defendant) had examined the original location, that it was 
defective, that his wife derived no title under it, and that 
he claimed to hold it by, and was then occupying it under, a 
possessory title. The counsel for the defendant insisted that 
these declarations, made upon the land, were a disclaimer of 
the title of the heirs of his wife, and vested a possessory title 
in him. But the judge ruled, that this evidence did not show 
a disseizin of said heirs as reversioners; that the jury might 
consider the evidence as bearing upon the general question 
whether the defendant’s entry and occupation had been under 
the rights of his wife, but not as evidence of a disseizin which 
would bar the reversioners, if the defendant originally entered 
under the title in his wife, and had, up to that time, held and 
occupied the land as tenant by the curtesy. 

On the subject of waste, evidence was introduced, tending 
to show that the defendant had cut over a portion of the tract, 
upon one corner thereof, consisting of about two acres; that 
he had cut off most of the timber and wood from the tract, 
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and had trimmed up the residue, to fit it for a building lot; 
that the timber cut upon it was partly cut for the purpose of 
furnishing timber and lumber for a dwelling-house and barn ; 
that some of the timber was left upon the land, and that the 
boards, which were sawed from the logs, were carried back 
and placed upon the land ; and that some of the trees which 
he cut had been sold and carried away. The defendant con- 
tended that the cutting of that portion of the lot, for such pur- 
pose, and in such manner, was not waste upon that portion. 
But the judge ruled otherwise. | 

Upon the question as to waste upon the entire tract, the 
judge ruled as follows: ‘In reference toa timber and wood 
lot like the present, containing twenty six acres, the act of 
cutting one, two, or only a very small number of trees, would 
not create a forfeiture of the whole lot, and entitle reversion- 
ers, in an action of waste, to recover the whole of it. But if 
the tenant for life should have cut valuable timber trees, in 
considerable numbers, extending his cutting, in different places, 
over the whole lot, selecting valuable trees, and cutting the 
same to such an extent, over the whole lot, as to do substan- 
tial damage to the value of every part of the lot, such cutting 
would be waste in the whole lot, and subject the party to 
a forfeiture of the whole twenty six acres. If the cutting of 
the trees shall, however, appear to be confined to any particu- 
lar portion of the lot, leaving entirely free from all cutting 
another portion of the lot, and that any considerable and sub- 
stantial portion of the lot, and one which can be distinctly 
traced, and severed from the portion cut upon, the forfeiture 
for waste would not extend to this last described portion of 
the lot, on which there was no cutting.” To this ruling the 
plaintiff excepted, as not sufficiently favorable to him. The 
jury found a verdict for the plaintiff, as to the two acres first 
mentioned, and for the defendant as to the remaining twenty 
four acres. 

New trial to be granted, if the plaintiff was entitled to in- 
structions more favorable to him, or if the ruling excepted to 
by defendant was wrong. 
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W. G. Bates §& H. Morris, for the defendant. 

RR. A. Chapman, for the plaintiff, waived the exception 
taken by him at the trial. 

Hussarp, J. In admitting the proprietors’ records as evi- 
dence to sustain the plaintiff’s title to the land on which he 
alleged the waste had been committed, we think the ruling 
was correct, ‘I‘he plaintiff claimed by force of the deed to 
him, and such title is sufficient to give him a right of action, 
as against a mere trespasser or disseizor. 

The title of the plaintiff is voidable, and might not be suffi- 
cient to bar the proprietors, or persons lawfully claiming under 
them. But this defendant is not in a situation to take advan- 
tage of any defect in the plaintiff’s title; the evidence being 
clear, that he entered under his wife’s right, and held as 
tenant by the curtesy, subject to the rights of her children, 
under whom the plaintiff claims. As a tenant he is estopped 
to deny the title under which he entered, by alleging that he 
is now a disseizor. If he had entered claiming title under 
another, he might then have shown and relied upon the de- 
fect of his wife’s location. But, as he claims under her, he 
shall not be permitted to betray her right; that being against 
good faith, and within the principle which does not permit 
the tenant to deny the right of his landlord. 

In order to do away the effect of certain admissions by the 
defendant as to the title under which he held the premises, he 
offered in evidence certain declarations of his, made eight or 
ten years before, that he had examined the original location, 
that it was defective, that his wife derived no title under it, 
and that he claimed to hold it by, and was then occupying it 
under, a possessory title. These declarations were admitted, 
not as evidence to show a disseizin of the heirs as reversion- 
ers, but as bearing on the general question, whether his entry 
and occupation had been under the right of his wife or not. 
The testimony being admitted, we have no doubt of the cor- 
rectness of the ruling, as bearing upon the question, whether 
he entered as a trespasser, and not under the right of his wife. 
But we have great doubt as to the admissibility of the testi- 
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mony for any purpose. The admissions of a party in possession 
are evidence in disparagement of his title, but not to the dis- 
paragement of that of another, and in support of hisown. This 
is not the case of the pointing out of boundaries while in posses- 
sion and upon the land, in which the declarations of an owner 
are sometimes admissible, when offered in evidence by those 
claiming under him, but his own naked assertion of a right 
of possession, hostile to the reversionary right of his children ; 
and is but the mere assertion of a party, unaccompanied by 
any acts in his own favor, and offered by himself. But the 
admission of the evidence became unimportant, because the 
jury, by their verdict, have found that he entered under his 
wife’s title; and being thus in, he shall not be permitted to 
defeat that title by calling himself a trespasser, and thus con-' 
vert a lawful entry, and possession under it, into a disseizin. 
The plaintiff having waived his exception to the ruling, 
as to the extent of the waste, no point is now presented on 
that part of the report, and there must therefore be 
Judgment on the verdict. 


. eT, 
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Joun Hocan & wife vs. Marta GROSVENOR. 


A will, written by the testator’s hand and signed by him, had, at the end thereof, the 
usuat words, “signed, sealed, published and declared by the abovenamed E. to be his 
last will,” &c., and the names of three attesting witnesses under those words. The 
first and third attesting witnesses testified that they subscribed their names thereto, at 
different times, at the testator’s request and in his presence, and that he declared to 
each of them that the paper was his last will: The first witness testified, also, that 
he saw the testator’s signature to the paper: The second attesting witness testi- 
fied that the testator asked him to sign the paper, and pointed out to him the place 
where he wished him to put his name, viz. under the aforesaid words, “ signed, sealed,” 
é&c., and that he signed his name there, in the testator’s presence, but that he did not 
know what the paper was, and did not notice the signature of the testator, nor of the 
previous attesting witness, though he surmised that it was the testator’s will. Held, 
that upon this testimony, and such inferences as a jury might make from it, a verdict 
finding that the will was duly executed, should be sustained. 


Tis was an appeal from a decree of the judge of pro-— 
bate for the county of Hampden, allowing an instrument as 
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the last will of Ethan Button. The reason assigned for the 
appeal was, that “the execution of the said will, and the 
publication thereof, were not duly attested by three competent 
witnesses.” 

At the trial before Dewey, J. after the testimony of the 
three subscribing witnesses to the instrument (which is here- 
inafter stated in the opinion of the court) was introduced, the 
appellants’ counsel contended that it was not competent for 
the jury, upon that testimony, to find that the instrument was 
duly executed. But the judge ruled that the testimony was 
proper to be submitted to the jury. It was thereupon agreed 
by the parties, that if, upon said testimony and such infer- 
ences as the jury might make from it, a verdict, finding that 
the will was duly executed, would be sustained by the whole 
court, the instrument should be approved and allowed as the 
last will of said Button. 

Boise §& H. Morris, for the appellants. 

R. A. Chapman, for the appellee. 

Houszarp, J. The question in this case is, whether the 
will of Ethan Button was legally attested by three competent 
witnesses. ‘I'he will was in the hand writing of the testator, 
and two of the witnesses, the first and the last signer, testified 
that, at the time of their signing as witnesses, respectively, 
the testator declared the paper to be his last will; and the first 
‘Witness remembers to have seen the signature of the testator 
to it. ‘The doubt which is raised arises upon the testimony 
of Laban Button, one of the witnesses, who was the second 
signer. He testified that, not far from November 20th 1843, 
(the will bears date November 22d 1843,) being at the testa- 
tor’s house, he was requested by him to go into another room, 
and that he went accordingly ; and that the testator took said 
instrument from his desk, and asked the witness to sign it, and 
pointed to the place where he wished him to put his name. 
But he testified that he did not know what the paper was, and 
did not notice the signature of the testator or of the previous 
witness ; that he saw writing, but could not state what it was; 
that he surmised that. it was said Button’s will; that said But- 
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ton, a few weeks after, told the witness he had made his will, 
and stated some of its provisions, which are found in the in- 
strument now before us. 

We think the evidence was proper to be submitted to the 
jury, to decide whether the will was duly attested. The will 
contained the usual words at the close, ‘‘ signed, sealed, pub- 
lished and declared by the abovenamed Ethan Button to be 
his last will and testament,’ &c. The testator pointed out 
the place where he wished the second witness to sign, and 
the witness signed as requested. We think, from this pointing 
out the place under the words written, the jury might right- 
fully have inferred a publication of the paper as his will, as 
well as a request to sign it. The words of the statute require 
no particular form of expression, nor declaration of the testa- 
tor, but an attestation and subscription of the witnesses in the 
presence of the testator. 'The decisions have been various ; 
but we consider the law as settled, that the testator need not 
execute the instrument in the presence of the witnesses; that 
they need not sign in the presence of each’other; and that 
all which is required is, that the testator shall see their attes- 
tation, or be in a situation where he can see it. His acknowl- 
edgment that the instrument is his, with a request that they 
attest it, is sufficient. 'The English cases are very clear in 
regard to it. The cases of White v. Trustees of the British 
Museum, 6 Bing. 310, and Wright v. Wright, 7 Bing. 457, 
decide that the instrument is sufficiently attested, although 
none of the witnesses saw the testator’s signature, and only 
one of them knew what the paper was. See also Peate v. 
Ougly, Com. R. 197. Johnson v. Johnson, 3 'Tyrw. 73, and 
1 Crompt. & Mees. 140. Our St. 1783, c. 24, $ 2, agrees with 
that of 29 Car. 2, c. 3, $ 5, under which the above cited decis- 
ions were made; and it is not altered by the Rev. Sts. c. 62, 
§ 6, in any material point. 

The case at bar does not differ in substance from that of 
Dewey v. Dewey, 1 Met. 349, where one of the witnesses 
could not recollect any thing more than signing his name, but 
another of the witnesses, who signed at the same time, testi- 
fied that the testator snoke of the paper as his will. 
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The tendency of the later cases, both in England and this 
country, has been to give the words of the statute their simple 
meaning ; that a signing by the witnesses, in the testator’s 
presence, to a paper acknowledged by him, in some satisfac- 
tory manner, to be his, is a sufficient compliance with the terms 
of the statute. It meets its provisions; it identifies tre paper 
executed ; it shows it to be his. And as to its conte:.ts, the 
Witnesses are not called upon to know them ; nor is it neces- 
sary they should, in order to judge of his capacity to execute 
the paper. The request to sign is evidence, among other 
things, of a disposing mind, if there is no incapacity. And in 
the present case, the testator wrote the will with his own 
hand, and requested all the witnesses to attest his signature ; 
to two of them he declared, in terms, that it was his will ; 
and to the other he at least pointed out the place where he 
should put his signature, at which place his intention was 
made known, if the witness chose to read what he was called 
to attest to. He was in asituation to know the nature of the 
instrument, and his surmising that it was a will may be the 
imperfect recollection of what was then communicated to 
him. 

The English statute of Car. 2 has been altered by St. 
1 Victoria, c. 26, $ 9, which designates the place where the 
testator shall put his name, and requires that ‘such signature 
shall be made or acknowledged by the testator in the presence 
.of two or more witnesses, present at the same time ; and such 
Witnesses shall attest and shall subscribe the will in the pres- 
ence of the testator; but no form of attestation shall be neces- 
sary.’ ‘The revised statutes of New York provide that the 
testator shall declare the instrument to be his last will and 
testament. , These statutes, enacted after the numerous decis- 
ions upon the preéxisting statutes, show an intention to alter 
the law in those particulars, and thus give effect to the former 
constructions and decisions. 

It was argued, in this case, that acts equivalent to an ac- 
knowledgment are open to the mischiefs intended to be pre- 
vented by requiring the solemn attestation cf wills. But if 
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they are so, we think the present is a case where the facts 
proved will justify the inference that there was a due ac- 
knowledgment of the instrument. And if mischiefs exist 
under the construction given to our statute, the remedy is 
with the legislature, if they believe such mischiefs can be 
removed without the introduction of others arising out of a 
change of provisions in the law. ' 
The will is approved and allowed, and the case is to be 
remitted to the court of probate for further proceedings. 


| 


Epmunp Dwicut vs. THe Bank or Micuican & Trustee. 


The Bank of Michigan placed funds in the hands of W. & Co. in New York, for the 
special purpose of paying its drafts made in favor of various individuals, and not then 
due and payable ; and afterwards drew an order on W. & Co. in favor of D. of Spring- 
field, for the amount of said funds, and desired D. to make arrangements with W. & 
Co. to provide for the payment of said drafts, so far as the funds should be sufficient 
therefor ; and W. & Co. placed said funds, on their books, to the credit of D., who 
instructed them to pay the drafts, as they should be presented, at maturity: The 
holders of the drafts had notice that said funds were placed at D.’s control for pay- 
ment of their claims, and assented thereto, and D. had notice of this assent: A cred- 
itor of the bank, residing in this State, afterwards sued the bank here, and attached 
said funds in D.’s hands, by the trustee process. Held, that the process could not be 
maintained against D, 


Tue only question in this case was, whether William 
Dwight of Springfield, who was summoned as trustee of the 
principal defendants, was chargeable on his answers. 'T'o the 
general interrogatory, whether he had, at the time of the ser- 
vice of the writ on him, any goods, effects or credits of said 
defendants in his hands or possession, he answered as follows: 

“ About’ the last of October 1840, I received a letter from 
C. C. Trowbridge, Esq. president of the Bank of Michigan, 
stating that certain funds which the bank had placed in the 
hands of John’ Ward & Co. for the special purpose of paying 
certain drafts of the bank, made to various individuals, and 
not then due, were exposed to be attached by brokers, &c., 
and proposing to transfer those funds to my credit with Ward 


SEPTEMBER TERM 1845. 59 
Dwight v. Bank of Michigan & Trustee. 


& Co., and desiring me to make such arrangements with Ward 
& Co. as to provide for the payment of said drafts, from said 
funds, so far as they would be sufficient to pay the same ; at 
the same time enclosing me an order on Ward & Co. to pay 
me the balance of account then to the credit of the bank on 
their books. This arrangement was accordingly made prior 
to or by November 12th 1840. On the above order, the funds 
were placed to my credit with Ward & Co., and they were in- 
structed by me to pay such drafts of the bank as should be 
presented at maturity, so long as said funds were sufficient ; 
and on the 12th of November 1840, I wrote Mr. Trowbridge, 
from New York, advising him of the arrangement, and add- 
ing, ‘every thing of yours is now in my hands, and what 
funds you have here are to my credit with Ward. Such 
drafts as you may draw, or have drawn, on Ward & Co. will 
be paid by them, to the extent of the credit I may have with 
them, and no further.’ At the time said funds were thus 
placed to my credit, paper of the bank, not then due, was 
transferred to me, the avails, when collected, to be appropriated 
to the same objects. These funds were placed in my hands for 
the specific purpose of paying particular creditors of the bank, 
having drafts therefor, and were so held by me. Additions 
were made to the funds, from time to time, by collections, as 
above mentioned, and drafts paid therefrom up to May 1842, 
when it was ascertained that the funds and paper provided for 
these drafts would not, probably, be sufficient to pay more than 
25 per cent. upon the amount of the drafts ; and Ward & Co. 
were instructed by me to pay only that amount on each, as 
presented. The outstanding drafts then amounted to over 
$20,000, in about seventy separate drafts. From that time to 
the time of the service of the writ in this case, (April 7th 
1843,) 25 per cent. was accordingly paid from these funds 
upon a portion of the drafts ; and there remained to my credit 
with Ward & Co., at the time of said service, as I am advised 
by them, the sum of $1261-82, subject, however, to any com- 
missions and charges due me for the whole business; and 
there then remained unpaid, of said drafts, a much larger 
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amount; and I believe said drafts, to a much larger sum, had 
been presented to Ward & Co. and protested. Prior to the 
time when the funds were first placed to my credit, 1840, the 
Bank of Michigan was much embarrassed, and had refused 
specie payments ; and as the bank had‘drafts of the State of 
Michigan on the United States Bank, which it was supposed 
' would be paid at maturity, and which constituted the principal 
basis of the funds in the hands of Ward & Co., the bank made 
the arrangement with sundry creditors, as I am advised and 
believe, to take, for their debts, drafts by the bank upon 
Ward & Co. on time, maturing when it was supposed the 
state drafts would be paid. After November 1840, and before 
the service of this writ on me, the bank had utterly failed, 
and made an assignment, in form, to three trustees, of all 
their effects, for the benefit of their creditors; and of these 
facts the plaintiff, who is a large stockholder in the bank, was 
advised before said service. He was also previously advised 
by me, generally, that these funds were placed in my hands, 
as trustee, for the payment of specific drafts of the bank.” 

To a subsequent interrogatory, whether he held “said 
funds by any other title, or for any other purpose, than what . 
is manifested by the aforesaid letters,” his answer was, that 
his correspondence with John Ward & Co., and his instruc- 
tions to them respecting these funds, had doubtless given en- 
couragement, if not assurances, to the holders of said drafts, 
that they would be paid from the funds, if adequate. He also 
annexed a copy of the assignment of the Bank of Michigan, 
(mentioned in his answer to the previous interrogatory, ) made 
to three persons, on the 10th of January 1842, transferring to 
them all the property, rights, credits and demands whatsoever 
of the bank, (except its banking house and the land on which 
it stood,) in trust for the payment of all the creditors of the 
bank. He further stated that said assignment was made with 
the written consent, previously given, of himself and of the 
plaintiff in this action, as stockholders, and that they both 
had since assented to it; that some, if not all, of the hold- 
ers of said drafts, previously to the service of this writ upon 
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him, had received notice that said funds were placed in his 
hands for payment of their claims, and assented thereto ; of 
which notice and assent he had been advised; and that the 
assignees of the bank had informed him, that they, under the 
aforesaid assignment, claimed said funds in his hands, if they 
were not by law liable to the claims of said draft holders. 

R. A. Chapman, for the plaintiff. 

H. Morris, for the trustee. 

Hussarp, J. We are of opinion that the funds placed in 
the hands of John Ward & Co. to the credit of the Michigan 
Bank, and afterwards, by order of the bank, transferred to the 
credit of William Dwight, for a special purpose, are not such 
goods, effects or credits of the bank, in the hands of the said 
Dwight, as are liable to be attached and held to respond the 
final judgment in this suit. | 

The law is very clear, that a contingent hability is not the 
subject of foreign attachment. ‘To render the party sum- 
moned accountable under this process, it must appear that he 
has goods or effects in his hands, belonging to the principal 
debtor, or that he is indebted to him in some amount capable 
of being ascertained, either due and not paid, or due and not 
yet payable. It does not reach the case of a person who may 
or may not be chargeable upon the happening of some future 
event ; as an attorney who is employed to collect a debt, ora 
commission merchant, who has sold goods for his principal on 
commission, and whose lability, respectively, to account, 
depends on future collections. ‘This was settled by the case 
of Willard v. Sheafe, 4 Mass. 235, and has been confirmed 
oy successive decisions. 

In the case at bar, Ward & Co. were indebted to Dwight 
for account of the Michigan Bank, in moneys payable from 
time to time, as the same should be drawn for. But until 
Dwight received or drew for the same, or changed the place 
of deposit of the moneys standing to his credit, so as to make 
himself personally liable, he was not the debtor of the bank, 
nor a guarantor of the solvency of Ward & Co. His respon- 
sibility was that of an agent, and not of a debtor. 

VOL. X. 6 
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Again ; these funds were set apart by the bank, for the special 
purpose of paying certain specific demands, and were placed 
under the controi of Dwight, to direct their application. He 
agreed to have them transferred to his credit, and to apply 
them as directed by the bank. 'The creditors had notice of 
this appropriation, and agreed to it; and, for the purpose of 
paying them pro ratd, drafts were made, from time to time, 
upon Ward & Co. as they were in funds. This we think a 
good assignment of the fund, by the bank, for the benefit of 
such creditors. It was such an appropriation that the bank 
could not change it without the consent of the creditors ; 
and Dwight was bound so to order its application. Clarke v. 
Adair, cited in 4'T. R. 348. Cutts v. Perkins, 12 Mass. 
206. Ward v. Lewis, 4 Pick. 518. Bourne v. Cabot, 3 Met. 
305. 

As to the assignment by the bank, for the benefit of its 
creditors generally, subsequently to the order in favor of 
Dwight, but prior to the institution of the present process, the 
views before taken render it unnecessary to consider how far it 
was binding upon creditors living in this Commonwealth, or 
whether the present plaintiff might not be equitably estopped 
from contesting its validity. } 

Trustee discharged. 


Joun Bates vs. Catvin WILLARD. 


In the levy of an execution, the real estate levied on was described as “ all the land, 
supposed to be about 200 acres, that is or can be overflowed by the water raised 
by the great dam, at its present height, and all the real estate, rights and privileges 
conveyed to” the execution debtor, “by deeds from the following persons, recorded 
in the registry of deeds, as follows, to wit,” among others, “ D. D. recorded book 
306, page 138:” On that book and page of the registry were two deeds from D. D, 
conveying different parcels of land. Held, that the levy was not, for that cause, 
void for uncertainty ; but that the land levied on included that which was described 
in both deeds, or in one of them only, according to the further description of the 
land in the levy. 

A return of a levy of an execution stated an appraisement and setting off of a certain 
tract of Jand by metes and bounds; “also all the land, supposed to be about 200 
acres, that 1s or can be overflowed by the water raised by the great dam across P. H. 


SEPTEMBER TERM 1845. 63 


Bates v. Willard. 


Brook, situate on the tract of land first above described, at its present height, with 
the right of flowing all such land, and of keeping said dam at its present height, 
and all the other rights of flowing, and other privileges and appurtenances belong- 
ing to said dam and land, and all the real estate, rights and privileges conveyed to 
the” execution debtor by certain deeds referred to; “also the right and privilege of 
raising the dam across said P. H. Brook, connected with the mill owned by M. L. 
in the year 1836, being the dam next above the great dam aforesaid, to the height 
of four feet,” &c., “and the right, now and at all times, to maintain, repair and re- 
build said dam, to the height aforesaid,” &c.; ‘also, all the land, supposed to be 
about 150 acres, that is or can be overflowed by the water raised by the said L.dam 
at its present height, with the right of flowing all such land, and of maintaining 
said dam at its present height, and all other the rights, privileges and appurtenances 
belonging to said dam and land, and all the real estate, rights and privileges which 
were conveyed to the” execution debtor, by deeds from certain persons named: 
The whole of the estate, as above described, with all the privileges and appurte- 
nances thereunto belonging, were appraised and set off at a single sum: In an 
action to try the validity of this levy, it was objected that the levy was invalid, be- 
cause it appeared that part of the estate therein described was appraised twice. 
Held, that this objection was not apparent on the return; that the various forms of 
describing the property levied on were adopted with a view to pass the entire estate 
of the debtor, as his interest in the estate might afterwards be more fully disclosed ; 
and that the objection to the levy could not prevail. 

It is sufficient, in the levy of an execution on a debtor’s right and privilege to raise 
a dam, and overflow, &c. the land of A., to set off such right and privilege, “ subject 
to the conditions, exceptions and reservations named in the deed of said A.’’ to the 
execution debtor, without specifying those conditions, exceptions and reservations. 

When appraisers certify that real estate, which is seized on execution, cannot be di- 
vided without damage to the whole, and they therefore set off to the execution cred- 
itor a fractional part, to be held by him in common with others, and the levying 
officer makes his return accordingly, the court must hold, in an action against the 
officer for making a defective levy, that it was necessary to set off the estate in 
that manner. 

When an officer, in his return of the levy of an execution, states that he delivered 
to A., the agent of the execution creditor, seizin and possession of the premises 
levied on, such creditor, in an action against the officer for a defective levy, cannot 
give evidence that A. was not his agent. 

An officer made a return of the levy of an execution on a certain fractional part of 
real estate described in the return, stating that he had delivered seizin and posses- 
sion thereof to the execution creditor, and thereupon deposited the execution, with 
the return indorsed thereon, in the office of the register of deeds, for record: 
Finding that this levy had been, by mistake, made for too large a sum, and was 
therefore invalid, the officer applied to the register to give back to him the papers; 
out the register declined so to do, before they should be extended on the record : 
The officer thereupon, before the time when the execution was made returnable, 
and before it was returned into the office of the clerk of the court, procured the 
appraisers, whom he had employed in the first levy, to make a new appraisement and 
setting off, and he made a new and correct return, stating a levy on a smaller frac- 
tional part of the same real estate, and also stating that he had delivered seizin and 
possession thereof to A., the agent of the,execution creditor; and he annexed said 
return,.by permission of the register, to the execution then lying in the register’s 
office, and therein declared that he meant and intended it as the true and only return 
of his doings in regard to the levy of said execution: This return was extended 
on the record, by the register, immediately after the record, which he had, in the 
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mean time, made of the execution and former levy, and the officer then drew across 
his original return a black line, without the register’s consent: No adverse right 
to the estate Jevied on was acquired by any third person, between the times of de- 
positing the first and second returns in the register’s office, for record. Held, in 
an action by the execution creditor against the officer, for an alleged default in not 
making a valid levy, that the officer had authority to make an amended return of his 
levy; that this amended return was valid and effectual ; and that the execution 
creditor had no cause of action against him. 


Tus was an action of trespass upon the case against the 
late sheriff of Worcester, for an alleged default of his deputy, 
Ivers Phillips, in not making a valid levy of an execution. 
The trial was before Dewey, J. whose report of ie evidence, 
&c. was as follows: 

The plaintiff was a creditor of the Dudley Woollen Manu- 
facturing Company, a corporation duly established by law in 
this State, and having its place of business in Dudley, in the 
county of Worcester ; and on the 16th of June 1842, the plain- ~ 
tiff, as such epee and sixty three others, creditors of said 
company, instituted actions for the recovery of their several 
demands against said corporation. Said company being then 
seized and possessed of a large real estate within that county, 
and of a valuable personal estate also, the plaintiff and the 
said other creditors placed their writs in the hands of said 
Phillips, then a deputy of the defendant, for service, with 
directions to attach all their real and personal estate within 
the precinct of the officer. Said property was returned by 
Phillips, as simultaneously attached on the plaintiff ’s writ 
and on the writs of the other creditors. 'The said actions 
were entered in the court to which they were made returna- 
ble, viz. the court of common pleas, for said county of Worces- 
ter, at the August term thereof, in 1842, and said actions 
were continued to the following December term of said court, 
when judgment was recovered in all said actions. The plain- 
tiff ’s judgment was for $6171-28, debt, and $11-56, costs. 

These sixty four simultaneous attachments of the said com- 
pany’s property, including the plaintiff ’s, were made subject 
to two previous attachments thereof, upon two writs against 
said company ; one in favor of Ellis G. Loring, and the other 
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n favor of the Norfolk Manufacturing Company, a manufac- 
turing corporation. 

The plaintiff and the other simultaneously attaching cred- 
itors sued out writs of execution upon their respective judg- 
ments on the 13th of December 1842, and they were on that 
day delivered to said Phillips, for service. Executions were 
also sued out, at the same time, on the judgment of said Nor- 
folk Manufacturing Company and said Loring ; and the officer, 
on the 15th of said December, seized the personal property so 
attached by him on the writs in said suits; and on the 10th, 
12th and 23d days of January 1843, the said Phillips sold, 
according to law, of said personal property, to the amount of 
about $33,200. On the 26th day of said January he sold the 
residue of said personal property, and the sales of that day 
were about $600. There had been a previous sale, by con- 
sent of parties, upon the writs, to the amount of about $238. 
The proceeds of the personal property were more than suffi- 
_ cient to satisfy the execution of said Loring and said Norfolk 
Manufacturing Company, and all costs and charges ; leaving a 
balance of $4042-09, which, the plaintiff contended, was to 
be equally divided among the sixty four simultaneously at- 
taching creditors, giving the sum of $63-16 to each creditor, 
as appeared by reference to the return on the said Norfolk. 
Company’s execution. : 

It was admitted that said Dudley Woollen Manufacturing 
Company was seized and possessed of real estate in said 
county, at that time, more than sufficient, with said balance 
of $4042:09 of personal property, to satisfy all the executions 
of said sixty four simultaneously attaching creditors, which 
was shown to said Phillips by the said creditors. ‘The plain- 
tiff duly appointed an appraiser, as did also the said execution 
debtors ; and the officer, with the appraisers, who had been 
duly sworn, entered on the said real estate, on the 17th day 
of said December. His return bore date of that day; but he 
also returned that he seized said estate on the 15th day of 
said December. The appraisement was perfected about the 
last of January, and the certificate of the appraisers was signed 

6 * 
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by two of them about the Ist of February 1843, and by the 
other about the middle of February, when seizin was deliv- 
ered to the plaintiff himself, as appeared by his receipt in- 
dorsed on the back of the execution. The other sixty three 
executions were extended upon said real estate at the same 
time, and were so levied as to make the execution creditors 
tenants in common of the said real estate, in shares propor- 
tionate to the several amounts for which each execution was 
levied thereon. Said executions were, in all said returns, 
stated to have been levied for balances due on them. The 
plaintiff ’s execution was stated, in the return, to have been 
levied for a balance, but was in fact levied for $20-75 more 
than the debt, costs, and charges of levy. 

The‘ following is a copy of this levy : 


Worcester, ss. December 17th, A. D. 1842. We, the subscribers, having 
been first duly chosen and sworn, as above certified, faithfully and impartially to 
appraise such real estate as should be shown unto us to satisfy this execution 
with all costs, have proceeded with the officer, Ivers Phillips, to view and ex- 
amine, so far as necessary to form a just estimate of its value, the whole of the 
following described real estate, with all the buildings, water privileges, water- 
courses and appurtenances thereto belonging, situate in Dudley, in said 
county, shown to us by the within named John Bates, the creditor, as the 
estate of the Dudley Woollen Manufacturing Company, the debtors within 
named, to wit, a certain tract of land, with the buildings thereon, and all 

‘the privileges and appurtenances, bounded as follows: Beginning at the 
abutment of the turnpike bridge across French River, near the Webster 
Depot, on the northerly side of the bridge, and the westerly side of the river; 
thence, bounding on said turnpike as the wall now stands, south 834 deg. west, 
13 rods,.to the road leading to the store in the Merino Village, this line curv- 
ing a little at the beginning; thence; across said road bounding on said turn- 
pike, south 65 deg. west, 7 rods; thence, bounding on said turnpike, south 42 
deg. west, 14 rods; thence, bounding on said turnpike, south 68 deg. west, 
24 rods 4 links, to the westerly side of another road leading through said vil- 
lage; thence, bounding on said road, north 13 deg. east, 8 rods and 3 feet; 
then, turning at right angles and running north 77 deg. west, 6 rods; then, 
turning at right angles and running south 13 deg. west, 114 rods, to said turn- 
pike; thence, bounding on said turnpike, south 68 deg. west, 253 rods, toa 
wall; thence north, 744 deg. west, 38} rods; thence north 53 deg. west, 883 
rods; thence south 893 deg. east, 35 rods 21 links; thence south 34 deg. east, 
414 rods; thence north 794 deg. east, 9 rods 15 links; thence north 23 deg. 
east, 23 rods 8 links; thence south 77 deg. east, 25 rods 22 links, across the 
road; thence north 26 deg. east, 3 rods; thence north 383 deg. east, 21 rods 


SEPTEMBER TERM 1845. 67 


Bates >. Willard. 


il links; thence north 4 deg. east, 4 rods; thence north 38% deg. east, 16 rods 
15 links; thence south 67} deg east, 25 rods 8 links; thence north 20 deg. 
east, 103 rods; thence south 704 deg. east, 14 rods 19 links; thence north 17 
deg. east, 21 rods; thence north 893 deg. east, 14 rods 3 links; thence south 
14 deg. east, 544 rods, to the westerly line of the railroad as located; thence, | 
bounding on said railroad, south 363 deg. west, 26 rods to the French River; 
thence, in the same direction, to the middle of the stream; thence, down said 
river, in the middle of the stream, 89 rods 11 links to the bridge aforesaid ; 
thence, by said bridge, to the abutment, the place of beginning. 

Also, all the land, supposed to be about two hundred acres, that is or can 
be overflowed by the water raised by the great dam across Powder Horn 
Brook, so called, meaning the Main Reservoir Dam, situate on the tract of 
land first above described, at its present height, with the right of flowing all 
such land and of keeping said dam at its present height, and all the other 
rights of flowage and other privileges and appurtenances belonging to said 
dam and land; and all the real estate, rights and privileges conveyed to 
the Dudley Woollen Manufacturing Company, by deeds from the following 
persons, recorded in the registry of deeds for said county, as follows, to 
wit: Joshua Davis, recorded book 245, page 388 ; William Larned, recorded 
book 245, page 386; David Dodge, recorded book 245, page 389; Henry 
Davis, recorded book 245, page 387; John Kingsbury and Stephen Kings- 
bury, recorded book 245, page 389; Henry Davis, recorded book 306, page 
136; Dyer Davis, recorded book 306, page 188; Paul Dodge and Harvey 
Dodge, recorded book 306, page 137; Morris Larned, recorded book 306, 
page 140; William Larned, recorded book 306, page 141. 

Also, the right and privilege of raising the dam across said Powder Horn 
Brook, connected with the saw mill owned by Morris Larned, in the year 
1836, and known as the Larned Dam, being the next above the Great Dam 
aforesaid, about a mile distant therefrom, to the height of four feet above the 
top stones of the dam as they then were, and of carrying out and continuing 
each end of said dam on a level with the four feet to be raised as aforesaid, 
until the same shall strike the banks or uplands on each side of said brook, at 
the nearest point which is of sufficient height to prevent the water from run- 
ning around the ends of said dam; and the right now, and at all times here- 
after, to maintain, repair and rebuild said dam to the height aforesaid ; and the 
right now, and at all times hereafter, to enter upon the land of said Larned, 
and take stones and gravel free of cost, for raising, repairing and maintain- 
ing and rebuilding said dam; and the right of flowing back the water to such 
height and extent as said dam, with the aforesaid additional height, will flow 
back the same; and the right now, and at all times hereafter, of letting down 
the water from the reservoir formed by the dam aforesaid, in sufficient quanti- 
ties daily to drive or carry the water wheels, mills and machinery, upon said 
first described tract, below said dam, provided the said Larned, his heirs or as- 
signs shall fuil or cease to draw or let down from said reservoir the aforesaid 
quantity of water, and not otherwise, but at no time to draw a greater quantity 
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than may be necessary to operate the mills and machinery aforesaid during the 
same length of time in which the water is running; and the right of stopping, 
and retaining the water in said reservoir, to the height aforesaid, whenever 
the aforesaid reservoir below shall be full, and whenever it shall be necessary 
to stop and retain the same for the purpose of repairing or rebuilding the 
dam or floom on said first described tract below ; subject, however, to the 
conditions, exceptions and reservations named in the deed of said Morris 
Larned to the Dudley Woollen Manufacturing Company, recorded in the 
registry aforesaid, book 317, page 245. 

Also, all the land, supposed to be about one hundred and fifty acres, that 1s 
or can be overflowed by the water raised by the said Larned Dam at its present 
height, with the right of flowing all such land, and of maintaining said dam 
at its present height, and all other the rights, privileges and appurtenances 
belonging to said dam and land, and all the real estate, rights and privileges 
which were conveyed to the Dudley Woollen Manufacturing Company, by 
deeds from the following persons, recorded in the registry aforesaid, as fol- 
lows: Sammel Davis, recorded book 314, page 114; Morris Larned, record- 
ed book 317, page 245; Alanson Bates, recorded book 314, page 115 ; Josiah 
Corbin, recorded book 348, page 441. 

Also, the dam at the outlet of Hayden Pond, so batiedt about two miles, by 
said brook, distant from said Larned Dam, and all the land that is or can be 
overflowed by the water raised by the same at its present height, with the 
right of flowing all such land, and of keeping said dam at its present height, and 
all other rights of flowage, and other privileges and appurtenances belonging to 
said dam and land, and all the real estate, rights and privileges conveyed to the 
Dudley Woollen Manufacturing Company by a deed from Danie] Mansfield, 
recorded in the registry aforesaid, book 259, page 171. 

Also, the dam at the outlet of Peter Pond, so called, about half a mile north- 
erly of the Main Reservoir Pond aforesaid, and all the land that is or can be 
overflowed by the same at its present height, with the right of flowing all 
such land andof keeping said dam at its present height, and all other rights 
of flowage and other privileges and appurtenances belonging to said dam and 
land. 

And we have appraised the whole of the above described real estate, with 
all the privileges and appurtenances thereto belonging, at thirty five thousand 
three hundred fifty nine dollars and sixty eight cents; and whereas said real 
estate cannot be divided without damage to the whole, and is more than suffi- 
cient to satisfy this execution, and is subject to certain other attachments made 
simultaneously with that in the suit on which this execution issued, which are 
in favor of the following persons; [naming them] and whereas the executions, 
with the costs and charges thereon, which issued ‘in the suits in which said 
attachments were made, together with this execution, remain to be levied 
upon said real estate to the aforesaid amount of thirty five thousand three 
hundred fifty nine dollars and sixty eight cents, we have therefore set off to the 
said John Bates six hu dred twenty seven thousand five hundred and ninely 
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four undivided three million five hundred and thirty five thousand nine hundred 
and sixty eight parts of the above described real estate, to hold to him the 
said John Bates,.the creditor, his heirs and assigns forever, in common and 
undivided with the other attaching creditors aforesaid, which said fraction- 
al part of 627.594. , so set off to the said John Bates, the creditor, we have 
appraised at six thousand two hundred seventy five dollars and ninety four cents. 
Peter Farnum. 
Jonathan Day. 
Moses Barnes. 


‘Worcester, ss. December 17th, A. D. 1842. By virtue of this execution, 
on the fifteenth day of this same,December, I seized the real estate described 
in the foregoing certificate of the appraisers, and afterwards I caused three 
disinterested and discreet men, inhabitants of said county, to be sworn as ap- 
praisers as above, to wit: Peter Farnum, who was appointed by the within 
named John Bates, the creditor; Jonathan Day, who was appointed by the 
Dudley Woollen Manufacturing Company, the debtors; and Moses Barnes, 
who was appointed by me; and the said Farnum, Day and Barnes having 
been first duly sworn faithfully and impartially to appraise such real estate as 
should be shown unto them to satisfy this execution with all costs, and the 
real estate above described in the foregoing certificate of said appraisers. hav- 
ing been so shown to them and to me by the said creditor, as the estate of the 
said debtors, and they having proceeded with me to view and examine the 
same, so far as necessary to form a just estimate of its value, and it happen- 
ing that said real estate cannot be divided without damage to the whole, and 
is more than sufficient to satisfy this execution, and is subject to certain other 
attachments, made simultaneously with that in the suit on which this execu- 
tion issued, (which are in favor of the persons named as such attaching cred- 
itors in the foregoing certificate of said appraisers,) and that the executions 
_ with the costs thereon, which issued in the suits in which said attachments 
were made, together with this execution, remain to be levied upon said real 
estate to the aforesaid amount of thirty five thousand three hundred fifty nine 
dollars and sixty eight cents; the said appraisers, therefore, this day ap- 
praised the whole of said real estate, with all the buildings, water privileges, 
watercourses and appurtenances thereto belonging, described in their above 
written certificate, which is to be referred to for a description, at the sum of 
thirty five thousand, three hundred fifty nine dollars and sixty eight cents ; 
and also appraised six hundred twenty seven thousand five hundred and ninety 
four undivided three million five hundred and thirty five thousand nine hundred 
and sixty eight parts thereof, at the sum of six thousand two hundred seventy 
five dollars and ninety four cents, and set off said fractional part of 62725 94. 
to the said John Bates, the creditor, at the price aforesaid, which is the bal- 
ance due on this execution, with all fees and charges, to hold to him, his heirs 
and assigns forever, in common and undivided with the other attaching cred- 
itors aforesaid. All which appears by the certificates of the justices of the 
peace and of said appraisers above written, which are hereby referred to and 


, 


70 HAMPSHIRE, FRANKLIN AND HAMPDEN. — 


Bates v. Willard. 


made part of this return. And I this day levied this execution upon said 
fractional part of said real estate, with all the buildings, water privileges, 


it: 627.594 : 
watercourses and appurtenances thereto belonging, to wit: 627.594. there 


of, and delivered seizin and possession thereof to the said creditor, to hold to 
him, his heirs and assigns forever, in common with the other attaching credit- 
ors aforesaid, in full satisfaction of the balance due on this execution, as by 
his receipt hereon appears; and so I return this execution satisfied. 


5 4 
(Fees $72-10.) Ivers Phillips, Deputy Sheriff: 
Worcester, ss. December 17th, A. D. 1842. Received. of Ivers Phillips 


seizin and possession of the above described premises, in full satisfaction of 
the balance due on this execution. ‘ John Bates. 


One of the appraisers testified (and if the evidence was 
admissible, the fact is, for the purposes of this trial, to be taken 
as proved) that Phillips said to him, when the appraisers last 
met to perfect and complete their appraisement and set-off of 
the real estate, that he had applied this amount ($63°16, the 
proceeds of the personal property) in part. satisfaction of the 
plaintiff’s execution, and that. he requested them to appraise 
and set off real estate for the balance due on said execution. 
The executions of said sixty four creditors were levied so as to 
include and cover all the fractional parts into which the estate 
levied on was divided, and they thus became tenants in com- 
mon of the whole of said estate described in the return. 

The plaintiff ’s execution, with the said return thereon 
indorsed, was duly deposited for record in the registry of 
deeds for said county of Worcester, by said Phillips, on the 
25th of said February, and the usual entry was then made, in 
the register’s book, of the receipt of said execution and return ; 
but the same was not actually recorded upon the books of the 
office till after the 6th of March 1843. Within three days after 
the said 25th of February, the said Phillips applied to the 
register of deeds for leave to take the plaintiff’s execution, 
with those of the said other creditors, which were returnable 
to the court of common pleas which was to be held on the 
first Monday of March then current, from the register’s office, 
stating that he had discovered certain errors in his returns 
thereon, which he wished to correct. The register refused to 
permit him to take them from the office or to alter them, till 
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the same had been duly extended upon and registered in the 
record books for the county. The said Phillips then proceeded 
to procure, and did procure, from the appraisers, a certificate of 
appraisement, upon which he made what purports to be his 
true and only return of his doings on said execution. This 
certificate was preceded by these words: 


After signing the paper annexed to this execution, and before this execu- 
tion was returned into court, and before the return day thereof, we discovered 
certain errors in what purports to be our certificate, in stating the amount 
remaining to be satisfied on the several executions mentioned therein, and in 
stating the fractional part of the real estate appraised by us to satisfy this exe~ 
cution ; and now, before said return is made, in order to make a true and cor- 
rect statement of our doings as said appraisers, we make the following certifi- 
cate, to wit: 


The certificate was, in all particulars, like that above set 


forth, except as follows: 

December 17th, A. D. 1842. Whereas the executions, with the costs and 
charges thereon, which issued in the suits in which said attachments were 
made, together with this execution, remain to be levied upon said real estate, 
to the amount of thirty three thousand six hundred ninety three dollars and thirty 
four cenls, we have therefore set off to the said John Bates siz hundred and 
nineteen thousand two hundred and three undivided three million five hundred 
and thirty five thousand nine hundred and sixty eight parts of the above 
described real estate, to hold to him the said John Bates, the creditor, his 
heirs and assigns forever, in common and undivided with the said debtors, 
and the other attaching creditors aforesaid, which said fractional part of 
£13298,, so set off to the said John Bates, we have appraised at six thousand 
one hundred ninety two dollars and three cents. 


The said Phillips’s second return was preceded by the fol- 
lowing words: 


After having signed the paper annexed to this execution, but before I had 
returned this execution, with my doings thereon, into the clerk’s office of the 
court of common pleas, to which the same is returnable, and before the return 
day thereof, I discovered certain ‘errors in stating the amount remaining 
to be satisfied on the several executions mentioned therein, and in stating 
the fractional part of said estate set off to satisfy this execution and all fees; 
and in order to make a true and correct return of my doings in regard to the 
levy of the said execution, I now make the following true certificate of my 
doings, which I mean and intend as the true and only return of my doings in 
regard to the levy of said execution upon the real estate described in the 
above certificate of the appraisers, to wit: 


The second return of said Phillips was, in all particulars, 
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like the first, except the conclusion thereof, which was as 
follows: 

And also appraised siz hundred nineteen thousand two hundred and three un- 
divided three million five hundred and thirty five thousand nine hundred and sixty 


eight parts thereof, at the sum of six thousand one hundred ninety two dollars and 


three cents, and set off said fractional part of £2929 8, to the said John 


Bates, the creditor, at the price aforesaid, which is the balance due on this 
execution with all fees and charges, to hold to him, his heirs and assigns for- 
ever, in common and undivided with the said debtors and the other attaching 
creditors aforesaid. All which appears by the certificates of the justices of the 
peace andof said appraisers above written, which are hereby referred to and 
made part of this return. And'I this day levied this execution upon said frac- 
tional part of said real estate, with all the buildings, water privileges, water- 
courses and appurtenances thereto belonging, to aii 7622+703, thereof, and 
delivered seizin and possession thereof to the said creditor, to hold to him, his 
heirs and assigns forever, in common with the said debtors and the other attach- 
ing creditors aforesaid, in full satisfaction of the balance due on this execution, 
as by his agent’s receipt hereon appears; and so I return this execution sat- 
isfied. Ivers Phillips, Deputy Sheriff. 

(Fees $72-10.) 

Worcester, ss. December 17th, A. D. 1842. Received of Ivers Phillips | 
seizin and possession of the above described premises, in full satisfaction of 
the balance due on this execution. 

Morris Larned, agent for said creditor. 


The said Phillips, on the first Monday of March 1843, and 
before the adjournment of the court of common pleas which 
sat on that day, carried to the registry of deeds, and was per- 
mitted by the register to annex, and did annex, this return to 
the plaintiff ’s execution, then lying in the registry for record, 
and where it had been all the time since February 25th 18438, 
when first left there by Phillips. The said paper was recorded 
in said registry, immediately following the record of the plain- 
tiff’s execution and original return. On that day, (6th of 
March,) when said Phillips annexed said paper to said execu- 
tion of the plaintiff, he drew across the said original return, diag- 
onally, a black line. ‘This was done without the consent of the 
register, who told him to do it, if at all, on his own responsibil- 
ity, or to that effect, and that it would not be transferred to or 
appear on the record. ‘There was no note of reference, on the 
record, from the original return or execution to the second, 
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nor from the second to the original ; nor did it appear that said 
Phillips requested any such to be made. No second record of 
the execution was made, with the paper which was so left for 
record, on the 6th of March; nor did it appear that the regis- 
ter was requested to make any new registry of said execution 
with the second return. No entry was made, in the index 
book of said registry, of the receipt of the second return. The 
_ plaintiff tendered evidence to prove that said Morris Larned 
had no authority from him to receive seizin of said estate, so 
set off to him on execution; that he was not his agent for 
that purpose ; and that he had in no way ratified or confirmed 
any thing so done by said Larned in the receipt of seizin in- 
_dorsed by him as above stated. But this evidence was rejected 
as inadmissible, the judge ruling that the return of the officer 
was conclusive in this particular, and that it was not open to 
be controlled by evidence; to which ruling the plaintiif’s 
counsel excepted. It also appeared that the plaintiff and the 
other creditors had continued in possession of said estate, or 
in the receipt of the rents and profits thereof, from the time 
of said levy of said execution, (about the 17th of December 
1842,) to the time of the commencement of this action. 

‘To the original levy and return the plaintiff objected that 
it was invalid and void, first, for uncertainty in the descrip- 
tion, because the officer, in his return, had not described the 
estate set off with sufficient certainty; that in one instance 
the return, instead of setting out the estate by metes and 
bounds, referred to a deed on record, giving the book and 
page of the registry ; when, upon reference to the said book 
and page, there appear two deeds from the said grantor to said 
company, thus leaving it uncertain which deed or what estate 
was intended by the reference ; or whether both of them were 
not, and the estate covered by them, thereby intended. This 
objection points to that part of the return in which there is 
the following reference: ‘‘ Dyer Davis, recorded -book 306, 
page 138.” 

The plaintiff ’s counsel also contended that the return was 
invalid and void, because it appears upon the face of the 

VOL. X. vf 
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return, which is to be taken to be true, and to contain a true 
statement of what the appraisers did, that the appraisers ap- 
praised the same land in several instances twice ; appraising, 
in one instance, “all the land, supposed to be about two hun- 
dred acres,” &c. and again, ‘all the land, supposed to be 
about one hundred and fifty acres,” &c. ‘and all the real 
estate ”’? conveyed to said company, by the following deeds, 
é&c., referring, then, to a great number of registered deeds ; 
when, by reference to said deeds, it will appear that ‘“all-the 
land,” &c. and ‘all the real estate’ above referred to, which 
are put down in the return as separate and distinct parcels of 
real estate, and which should therefore have been, and for aught 
appearing were appraised separately, are, in point of fact, one 
and the same real estate; and also that the deed of Morris 
Larned conveyed nothing to the execution debtors, in the 150 
acres, besides the right of flowing. 

It was also objected to this levy and return, that in several 
instances the right of flowing land is set off, and then the same 
land itself is included in the appraisement and set off to the 
creditor, and that for this reason it was invalid. It was also 
further objected, that it did not appear whether the levy in- 
cluded the land covered by the waters of the Larned Pond, 
referred to in the return, or whether the right to flow the same 
was the interest set off to the creditors ; and that, for this am- 
biguity and uncertainty, the levy was void. It was also fur- 
thermore objected to this levy, that it was void, because the 
right of flowing the said Morris Larned land, &c. and the 
ight to erect a dam, &c. are set off subject to an incum- 
brance and charge, to wit, that of paying all damages to 
others caused by flowing their land, without stating what the 
amount or value of this incumbrance or charge was, as will 
appear by reference to said Larned deed, referred to in said 
return, as recorded book 317, page 245, in the registry of 
deeds for -said county. 

The plaintiff ’s counsel also insisted that the levy was in- 
valid, because it was manifest, from the return itself, that the 
estate could have been divided without injury to the whole, 
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though the appraisers had returned that it could not so be; 
that their return was not conclusive; and that the fact that 
there were simultaneous seizures on the several executions 
did not alter or affect the case. 

And finally, and as a fatal objection to this levy and return, 
it was urged that the execution having been levied, though 
professedly for a balance, yet, in fact, for more than the whole 
amount due for debt, costs and charges, and there being no 
way by which the return could be rectified or an apportion- 
ment made, and the excess rejected, the whole levy must be 
held void and treated as a nullity, so that nothing passed to 
the plaintiff by the return of the officer; and that the plain- 
tiff and the other creditors were in, holding the estate without 
title, and as mere wrong-doers, liable to be ousted by the 
debtors or subsequently attaching creditors, who should see 
fit to levy an execution ; it being proved or admitted that 
there were suits against said company still pending, in which 
attachments were still subsisting upon said real estate, and 
debts to a large amount due to the plaintiffs in such suits, for 
the recovery of which the same were instituted. 

The plaintiff objected to the admission of the second return 
as evidence of a levy or extent of the plaintiff’s execution on 
the real estate of said company, because, in the first place, it 
was not competent for an officer, after he had made a levy of 
an execution, delivered seizin to the creditor, and made a re- 
turn thereof on the execution, and after he had caused the 
execution, with his return thereon indorsed, to be registered 
in the registry of deeds, nor after it had been deposited for 
record as above stated, to amend, alter, or cancel his return 
so made and deposited for record, and upon such alteration or 
cancellation to make another and different return, though be- 
fore the return day of execution, and have the same again 
recorded in the registry of deeds; especially when, as in this 
case, the evidence shows that while he was pretending to 
deliver seizin and possession to the alleged agent of the plain- 
tiff, and while pretending to act by virtue of his writ of exe- 
cution, the precept itself was not in his possession, but in the 
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registry office, out of his custody, and beyond his control ; 
and all this being done before the other and first return had 
been attempted to be cancelled, and before the said paper, pur- 
porting to be an amended return, had been annexed to the 
execution in the registry office, 

It was also urged that the second return was not what it 
purported to be —acorrection in the statement of what was 
done — but that it set forth in fact a new appraisement, and a 
new levy; that it made the plaintiff and other creditors ten- 
ants in common with the debtors, thus creating a very differ- 
ent estate or tenancy from that created by the first return and 
levy ; that, coinciding in the descriptive portion of it, as it 
does with the original return, it was liable to every objection 
above urged to that return, in this particular. 

It was also contended that, if the second paper was not 
good as a return, on any grounds, then, as Phillips had can- 
celled his first return in the registry, he had made, and could 
make no return of the levy into the clerk’s office; and that, 
in fact, no effectual return or service of said execution had 
been made by Phillips. ‘ , 

It was furthermore and finally contended on behalf of the 
plaintiff, that if the seizure and application of the real and 
personal estate were to be regarded as made simultaneously by 
the officer, then the first return would be void, because the 
levy was still for too large a sum. 

But all these objections to the levy, extent and return, were 
overruled, for the purpose of presenting to the full court the 
several questions arising in the case ; and the judge ruled, that 
the levy was a good and valid one; that the return was con- 
clusive as to delivery of seizi ; that it was not competent to 
the plaintiff to show by parol evidence that the said Larned 
was not the agent of the plaintiff to receive seizin ; and that it 
was not competent to show by parol evidence that the officer 
had not the execution when seizin was delivered to Larned, 
and that it would not be a valid objection to the levy, if it 
could be shown. A nonsuit was therefore entered ; but if, in 
the opinion of the full court, any of said rulings of the judge 
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in the }remises were wrong, and they are of opinion that the 
defendant was liable on either count in the plaintiff’s writ, 
then the nonsuit is to be set aside and a new trial granted ; 
but if they are of opinion that all said instructions and rulings 
of the presiding judge were correct, or that this action could 
not be sustained against the defendant, then the nonsuit is to 
stand, | 

Bartlett § Bacon, for the plaintiff. 

C.. Allen §& B. R. Curtis, for the defendant. 

Dewey, J. The right of the plaintiff to maintain this ac- 
tion depends upon the validity of the levy of his execution 
upon the real estate of the Dudley Woollen Manufacturing 
Company, made by Ivers Phillips, a deputy of the defendant. 
Various objections were taken to this levy, several of which, 
however, present no questions of difficulty, but have been 
suggested with a view, as we suppose, of having a judicial 
decision upon all questions that might by possibility here- 
after arise thereon. 

1. It is said that the levy and return are void for uncet 
tainty in the description of the estate set off. It is supposed 
to be so in this, viz. that the reference to certain deeds, re- 
corded in the registry, is uncertain; there being found record- 
ed in book 306 of the registry of deeds, page 138, two deeds 
- to Dyer Davis ; leaving it uncertain to which the reference in 
the return is intended to apply. To this objection, it seems 
to us, the obvious answer is, that if both deeds are included 
in the description, and the land described in both deeds is 
really embraced in the return, then the levy and appraisement 
must include both; if otherwise, then it will include only the 
Jand embraced in such deed as is indicated in the reference. 
In the introductory part of the clause in the return, these 
sources of description are referred to as “ deeds,” not a 
‘‘deed,’”’ and are broad enough to include two deeds of Dyer 
Davis, if the whole description of land set off, taken together, 
_does not exclude one of them, and thus restrict the reference. 
Which is the true construction of the levy, it is not necessary 
that we now decide. 

7 * 
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2. It is next objected, that the appraisers have appraised the 
same land twice, as appears from the double descriptions, and 
the setting off of the land, and also the right to flow the same 
land ; and also that it does not appear whether the levy includ- 
ed the fee of the land covered by the waters of the Larned 
Pond, or merely the right to flow the same. But, as it ap- 
pears to us, there is no such case of uncertainty in this respect, 
nor any sufficient reason, apparent upon this return, for adopt- 
ing the suggestion of the plaintiff that the same estate has 
been twice éstimated in the appraisement. ‘Taking the return 
altogether, it amounts to no more than this; that the interest 
taken has been stated in these various forms of description, 
with a view to pass the entire estate of the debtors, under 
either form, as that interest might thereafter be more fully 
disclosed ; and it is sufficient that it is broad enough to cover 
all the interest of the execution debtors; and so far as the fee 
is taken, it is to be assumed that the appraisement was for 
the value of the land, and not for an easement in it. 

3. It was also objected that this levy was void, because the 
right of flowing Morris Larned’s land, and the right to erect a 
dam, &c. are set off subject to an incumbrance or charge, 
viz. paying all damages caused by flowing such lands, with- 
out reciting what the amount of this charge is. It does not 
seem to us that this part of the levy presents the case of a 
deduction for an incumbrance requiring the statement of the 
amount of such incumbrance, and the sum deducted therefor. 
The appraisers set off certain estate, which was held by the 
judgment debtors, by a deed from Morris Larned to said 
debtors, subject to certain conditions of paying all damages 
occasioned by the flowing of this land; and they Set it out as 
subject to all such conditions, exceptions and reservations, in 
this respect, as are stated in the deed of Larned to the debtor ; 
and this, we think, they might well do. 

A. It was insisted that the levy was invalid, because it was 
manifest that the estate might have been set off in severalty, - 
without injury to the whole. But this position cannot be 
maintained ; and upon this return of the officer, and certificate 
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of the doings of the appraisers, we must hold it to have been 
necessary to set off this estate in proportionate parts, and not 
in severalty. 

5. Having disposed of what may be termed the minor ob- 
jections taken to this levy, we come to the objection much 
more strongly pressed, viz. that it is invalid, inasmuch as 
the original levy and appraisement were for a sum larger than 
the amount of the execution and all costs of levying the same, 
and that a return of the doings of the officer and appraisers 
having been once certified, and the same, with the execution, 
filed for record in the office of the register of deeds, it was 
incompetent for the officer. to change his return of his doings 
on such execution, or, by any new certificate or amended re- 
turn, give effect to a defective levy. 

The validity of the levy of the plaintiff’s execution, as it 
seems to us, must depend upon the effect to be given to the 
amended return of the officer, recorded in the registry of deeds 
on the 6th of March 1843. Giving full effect to the decisions 
of this court, no legal title to the estate set off to the plaintiff 
could have vested in him, under the return and certificate first 
made by the officer and filed, with the execution, for record 
in the office of the register of deeds on the 25th of February, 
1843, as upon the face of it it was clearly bad, the levy being 
made for_a greater sum than the amount of the execution and 
costs of levy. Pickett v. Breckenridge, 22 Pick. 297. The 
question then arises, how far it was competent for the officer 
to amend his first certificate, and to what stage of the proceed- 
ings does this right to amend continue? The plaintiff insists 
that the power of the officer thus to amend ceases with the 
filing of the execution, and his certificate of levy, with the 
register of deeds for record. The defendant insists that it is 
competent to correct and amend the return at any time before 
the return day of the execution, and before the same is actu- 
ally returned to the clerk’s office. 

We are aware that there has been some discrepancy in the 
course of the numerous decisions upon the question of amend- 
ments of returns of officers, and how far they are to be allowed, 
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when they may affect the mghts of third persons. Certain 
it is, that the doctrine for a time supposed to prevail, viz. that 
no amendment of officers’ returns would be allowed, where 
the interests of third parties might be affected, has been great- 
ly modified, if not substantially overruled, in the later cases 
of Haven v. Snow, 14 Pick. 28, and Day v. Johnson, 17 Pick. 
106. It is not necessary, however, particularly to limit and 
define the extent, or consider the effect, of amendments made 
under leave of this court. 'This case presents no such question. 
The return, such as it is, was the act of the officer, and made 
while he was the lawful holder of the execution, and before 
the return day. The case of Welsh v. Joy, 13 Pick. 482, is 
a strong authority to show that, in all cases, unless it be the 
case of an execution levied upon real estate and left with the 
register of deeds for record, the return upon an execution does 
not become a matter of record, and that the officer does not 
need the permission of the court to amend such return, before 
it has been returned to the clerk’s office. 

A familiar principle, now well settled, and which is in truth 
the great principle upon which the defence to this action can 
be maintained, if maintained at all, is, that full force and 
effect are to be given to the returns of sworn officers, made in 
the course of their official duty. Such returns are said to im- 
port verity, and are not collaterally to be controverted. The 
returns of sheriffs and their deputies are peculiarly of this 
character, and in questions arising between other parties are 
conclusive. ‘Taking this rule, and giving it full force and 
effect, the amended return of the officer is the only true and 
accurate return of his doings in relation to the levy of the 
plaintiff ’s execution upon the real estate of the debtors, under 
the seizure of December 15th 1842. 'The officer, in his return, 
declares, in direct terms, that the amended statement is the 
only true statement of the amount levied, of the fractional 
parts set off to the creditor, and of his doings on the execu- 
tion. This alone is the return indorsed on the execution’ at 
the time of its return to the clerk’s office, and is the source of 
the plaintiffs title to the land set off on his execution. ‘The 
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return of the execution to the clerk’s office, with a certificate 
at large, by the officer, of his doings thereon, as all agree, is 
essential to the validity of a levy. When thus returned, the 
whole proceedings become a matter of record, and copies of 
such levy, certified by the clerk of the court, are the highest 
evidence of the levy. The question then arises, whether this 
return, thus indorsed on the execution, is to have full force 
and effect, or whether the title of the plaintiff to the premises 
set off has been lost by reason of the making of an erroneous 
certificate of the doings of the officer and appraisers, in the 
appraisement and levy of the execution, and placing the exe- 
cution, and such erroneous certificate, in the office of the 
register of deeds for registry. 

Without expressing any opinion as to cases of adverse 
rights acquired by purchase, or by attachment or levy made, 
between the 25th of February and the 6th of March 18438, 
(the period that elapsed between the time of entering with 
the register, for record, the first certificate and return on the 
execution, and that of the amended return,) none such being 
shown or suggested, we see no sufficient objection to the 
proposition, that as regards the debtors, and all others who have 
not acted upon the faith of the first return, the certificate of 
the doings of the officer and appraisers was amendable before 
the return day of the same, and before the same was actually 
returned ; that the same might be amended according to the 
truth ; that such amendment, setting forth the proceedings under 
the original seizure, has reference to such seizure, and being 
duly recorded in the office of the register of deeds within three 
months, as required by law, and the execution being duly re- 
turned to the clerk’s office, with such amended return, as the 
true return and certificate of the levy and appraisement, the 
levy, as set forth in such amended return, may have full force 
and effect, and will not be defeated by previously filing in 
the office of the register of deeds, for record, the execution, 
with an erroneous certificate of the officer of his doings indorsed 
thereon. 

It was strongly urged upon us by the counsel for the 
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plaintiff, that the Rev. Sts. c. 73, $$ 20, 21, have limited the 
right to amend the return of the levy to a period anterior to 
the recording of the same in the office of the register of deeds. 
This statute seems to us to have been enacted with a view of 
providing for cases of a character different from that before us. 
It grants, in the cases specified in $19, the privilege of full 
and entire waiver of the levy, with authority to satisfy the 
entire execution in any other mode, at the election of the judg- 
ment creditor. The case before us, as stated in the amended 
return, is that of perfecting, not that of waiving, the original 
levy. It is that of correcting and truly stating the original 
levy and appraisement, and not that of abandoning it and re- 
sorting to some other remedy for the satisfaction of the judg- 
ment. | 

Without deciding how far these provisions of $$ 19 and 20 
are merely cumulative, and whether they do in fact restrict 
the creditor from exercising a right of waiver in a case where, 
independent of the statute, he might have waived his pro- 
ceedings under a levy, it is sufficient for the present case to 
say, that these provisions of the statute do not reach the case 
at bar. Nonsuit to stand. 


Epwarp A. Stanutey, Administrator vs. WitLt1amM GayLorp. 


In an action of trespass, brought by an administrator, for taking chattels, an averment, 
in the declaration, that the defendant took and carried away certain chattels “of the 
plaintiff ’s intestate,” sufficiently avers property in the intestate, and will be construed 
as an averment of a taking and carrying away in his life time: But quere, whether 
such action can be maintained by an administrator. 

In an action by an administrator against A., to recover the value of a cow taken by him 
from the intestate, B. testified that the cow was the property of the intestate by virtue 
of an exchange of cows by him and the intestate, and that there was an agreement, at 
the time of the exchange, that he should keep the cow in question for the intestate. 
Held, that A. might prove —as one link in the chain of evidence that the intestate 
was not the bona fide owner of the said cow— that B., after said exchange, made a 
mortgage of said cow to A., without proving that it was made with the knowledge or 
consent of the intestate. 


_ T’ais was an action of trespass, brought by the administra- 
tor of the estate of Fanny Thayer. Writ dated July 17th 
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1843. 'The declaration alleged that the defendant “‘ took and 
drove away a certain cow of the plaintiff’s intestate,” &c. 

At the trial in the court of common pleas, before Cushing, J. 
the evidence was, that the taking of the cow by the defend- 
ant was in the autumn of 1842, and that said Fanny ‘Thayer 
died in January 1843. The defendant objected to the decla- 
ration, on the ground that there was no sufficient allegation 
of property in the plaintiff ; but this objection was overruled. 

The plaintiff called H. J. Franklin as a witness, who stated, 
on inquiry as to his interest in the cause, that he was an heir 
of said Fanny. ‘The plaintiff, to render the witness compe- 
tent, produced a certificate of the clerk of the district court 
of the United States, dated August 29th 1843, that the wit- 
ness had been discharged under the bankrupt act of 1841; 
and also a release to the plaintiff, by the witness, of all claim 
by the witness on the estate of said Fanny. The defendant 
objected to these instruments, as insufficient to qualify the 
witness to testify; but the judge admitted him. Said wit- 
ness testified, that he made an exchange of cows with said 
Fanny, at Springfield, in the autumn of 1840; that both 
cows were then on his farm in Amherst ; and that he agreed 
to keep the cow, which is the subject of this action, for said 
Fanny. ‘The defendant, to show that there never was a bond 
fide exchange with said Fanny, and that she was not the 
owner of the said cow, offered to prove that the witness had 
conveyed said cow to him, to secure two notes, by two mort- 
gages, both dated August 30th 1841, one of them executed 
on that day, and recorded on the 4th of October following, 
and the other executed in February or March 1842; and stated 
that, upon this and other evidence to be produced, he expect- 
ed to satisfy the jury that the plaintiff had no title to the prop- 
erty in question. ‘The plaintiff objected to the admission of 
this evidence, unless it should be accompanied by evidence 
that the mortgages were made with the knowledge or con- 
sent of the said Fanny; and the judge excluded it. 

A verdict was returned for the plaintiff, and the defendant 
alleged exceptions to the rulings of the judge. 
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Huntington for the defendant. 

Ashmun & Delano, for the plaintiff. 

Husparp, J. The objection to the declaration is, that 
there is no sufficient allegation of property in the plaintiff, 
upon which judgment can be rendered in his favor; that it is 
not the case of a title defectively stated, and which is cured 
by the verdict, but one in which no title is set forth. The 
ground of this objection is, that there can be no property in a 
dead person, and that here the allegation ig of the taking and 
driving away of a “cow of the plaintiff’s intestate.” 

It is certainly necessary, in actions of trespass and trover 
for the wrongful taking or conversion of goods,as a common 
rule of pleading, to aver possession in the plaintiff when the 
cause of action arose. But when the plaintiff sues in another 
right than his own, he may state the nature of his interest. 
As in trover by an administrator, he may aver that the intes- 
tate, in his life time, being possessed of divers goods, &c., cas- 
ually lost the same, and then aver a conversion during his 
life time, or after his decease, according to the fact. 2 Chit. — 
Pl. (6th Amer. ed.) 838-842. And so, in the present case, 
the averment, though informal, will be presumed, upon a rea- 
sonable construction, to be of a taking and carrying away in 
the life time of the intestate, as the property is alleged to be 
in her, and not in the plaintiff; which averment is sustained 
by the evidence as reported. 

But in expressing our opinion of the sufficiency of the dec- 
laration as to the averment of interest, we do not mean to 
decide as to the proper form of action, nor to rule that an 
action of trespass, on the facts as stated, can be maintained 
by the administrator. See Smith v. Milles, 1'T. R. 480. 
Wilson v. Knubley, 7 Kast, 135. 

It was also objected that Franklin, who was called as a 
witness and admitted to testify, was not a competent witness, 
on the ground that he was one of the heirs of the intestate, 
and had not been duly released. The release which was 
before the court below is not now produced, it having been 
mislaid. We therefore cannot express an opinion as to its 


SEPTEMBER TERM 1845. | 85 


Stanley, Administrator v. Gaylord. 


‘sufficiency. But we do not doubt that a release may be so 
drawn by an heir, that he may be admitted as a witness in a 
suit in which an administrator of the ancestor, acting in be- 
half of his estate, is a party. 

As to the sufficiency of the discharge of the witness, under 
the bankrupt law, as taking away his interest, it is not neces- 
sary to express an opinion, as the point has not been pressed 
by the counsel for the plaintiff. 

In the progress of the cause, the defendant offered to prove 

that the cow had been twice mortgaged to him by Franklin, 
to secure two notes, and that he relied upon the proof of the 
-mortgages and upon other evidence to be produced, to show 
that the plaintiff had no title to the property in question. 
This evidence was excluded by the court, unless the defend- 
ant could show that the mortgages were made with the 
knowledge or consent of the intestate. But we think the 
judge erred in this ruling. 

The witness had been owner of the property, and the plain- 
tiff relied on a title in his intestate, derived from the witness. 
But the defendant also claimed under the witness, and was 
also a creditor of his; and we think it was competent for him 
to offer the notes and mortgages in evidence, to establish the 
fact that he was a creditor of the assignor, and had a right to 
impeach the title of the plaintiff’s intestate, as fraudulent 
against creditors; and that the admissibility of the evidence 
does not depend on the fact of the intestate’s knowledge of 
the defendant’s mortgage. It is admissible to prove that the 
defendant was a creditor of the vendor ; and proving that, the 
defendant may go on further to prove, if in his power, that the 
plaintiff’s title was fraudulent against creditors. It is said 
that he did not offer the mortgages to show that he wasa 
creditor, and that he ought to have alleged his purpose more 
distinctly, to entitle him now to press this exception. But 
the notes and mortgage were offered to disprove the fact that 
the plaintiff ’s intestate was the bond fide holder of the prop- 
erty ; and to enable him to do this, he had, we think, a right 

VOL. X. 8 


86 HAMPSHIRE, FRANKLIN AND HAMPDEN. 


Stanley, Administrator v. Gaylord. 


to introduce the mortgages as one link in the chain of evi-. 
dence to establish his defence. 

As to the question whether trover would not have been the 
proper form of action, and then, that trover could not be main- 
tained without proof of a previous demand on the defendant, 
we observe that the objection to the form of action does not 
appear to have been taken in the court below. It was inci- 
dentally raised in the argument of the defendant’s counsel in 
this court, and was not discussed by the counsel for the plain- 
tiff. Without, therefore, deciding as to the proper form of 
action, it is sufficient to say, that the plaintiff can, if he sees 
fit; move for leave to change the form of action, on the fur- 
ther hearing of the case. [See 1 Cush. 536.] 

} New trial granted. 
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LutHer Buxton vs. INHABITANTS oF UxBRIDGE. 


A testator devised one half of certain real estate to his “son John and the heirs law- 
fully begotten of his body, and their heirs and assigns.” Held, that the first words 
gave an estate tail to John, and that the words “ their heirs and assigns” did not en- 
large the devise to a fee simple, either to him or the heirs of his body. 

One undivided half of certain land was devised to A. in fee simple, and the other half 
to B. in fee tail general: A. and B., before the passing of St. 1791, c. 60, made parti- 
tion of the land, by deed, each releasing to the other, his heirs and assigns forever, 
that part which was set off to the other: B. conveyed, by deed of warranty, that part 
of the land which was thus set off to him to S., who conveyed it to T., and T. to U. 
Upon the death of B., L., his heir in tail, brought a writ of entry against U. to recover 
possession of said land. Held, that L. was entitled to recover one moiety thereof, 
and no more. 


Writ or EentTRY to recover eighteen acres of land in Ux- 
bridge. ‘Trial before Shaw, C. J. whose report thereof was 


as follows: 
“The demandant claimed title to the demanded premises as 
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tenant in tail, and derived the same from John Buxton, son 
and devisee of Benjamin Buxton, under the last will of said 
Benjamin, who died in the year 1780, leaving two sons, 
James and John. John had ten children, the eldest of whom 
was ‘Timothy, who died more than forty five years since, 
- Jeaving the demandant his only child. John died in the year 
1839. 

“The devise to John, in the last will of said Benjamin, 
was in the following words: ‘I give and bequeath to my 
son James Buxton, his heirs and assigns, eight acres of land in 
that lot of land I purchased of my brother Caleb Buxton ; 
and I will that my son James Buxton, his heirs and assigns, 
have the other half of my estate, both real and personal, not 
otherwise disposed of. And the other half of my estate, both 
real and personal, I give and dispose of as followeth, viz. the 
one half of all my lands, except the eight acres given to 
James, to my son John Buxton, and the heirs lawfully begot- 
ten of his body, and their heirs and assigns, and all the remain- 
der of my moveable estate.’ 

“In the year 1783, John and James Buxton made a deed 
of partition of the estate devised to them by said last will, in 
this form: . ‘This instrument of deed of partition, made by 
and between James Buxton and John Buxton, witnesseth 
that they have made partition of the lands and tenements 
left them by their father Benjamin Buxton, in his last will 
and testament. That is to say, we have agreed to set off to 
James aforesaid the following parts or parcels of land belong- 
ing to said estate.’ [Here three parcels of land were described 
by metes and bounds.] ‘And the remaining parts and parcels 
of land belonging to said estate we have set off to John afore- . 
said ; to have and to hold the first mentioned parts of said 
lands and tenements to the said James Buxton, and the re- 
maining parts thereof to the said John Buxton, to them, their 
heirs and assigns forever, in severalty. And we, the said 
James Buxton and John Buxton, do hereby mutually, for our- 
selves and our heirs, release and forever quitclaim to each 
other, his heirs and assigns forever, all right, title, interest, 
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claim or demand, which we have in or unto that part of said 
‘land and tenements which is hereby divided off to the other ; 
hereby establishing, ratifying and confirming the aforemen- 
tioned and no other to be the division between us. In wit- 
ness whereof we have hereunto set our hands and seals this 
sixth day of the twelfth month 1783. | 
James Buxton (seal. ) 
John Buxton (seal.) ’ 

‘This deed was acknowledged, January 15th 1789, and 
recorded on the 6th of March following. 

“Tt was admitted that the demanded premises were not 
embraced in the parts of the estate released to said James by 
said deed ; and that said John conveyed the demanded premises, 
by deed of warranty, to Nicholas Batty, January 19th 1789. 
Said Batty, by a similar deed, conveyed the same to Comins 
Taft, April lst 1807, who, having released an undivided half 
thereof to Ezra Taft, joined with said Ezra in conveying the 
estate to the tenants, by a warranty, on the 3lst of March 
1831. : 

“These facts having-appeared, and the jury having found 
that the demanded premises were a part of the estate devised 
by the last will of Benjamin Buxton, a verdict was returned, 
under the direction of the presiding judge, in favor of the 
demandant, for one undivided half of the demanded premises, 
with an agreement of the parties that the verdict should be 
amended according to the opinion of the whole court, if they 
should be of opinion that the demandant had a right to recover 
the whole, or only a less part, of said demanded premises ; or 
reversed and entered asa verdict for the tenants.” 

The argument was had at the last October term. 

Washburn, for the demandant. The devise to John. was 
of an estate tailina moiety. 4 Dane Ab. 631. The words 
“their heirs and assigns,’’ added to “ the heirs of his body,” 
did not enlarge the estate. Corbin v. Healy, 20 Pick. 514. 
The effect of the deed of partition was not to make the estate 
of James, in the part set off to him, a fee simple ; because the 
deed was made before the St. of 1791, c. 60, enabled tenants 

rr 
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in tail to bar the issue in tail, by conveying the estate in fee 
simple. 'The partition, therefore, was a mere division of the 
occupancy during the life of John. Lit. § 255. Co. Lit. 
166, a. 170 a. 173 6. Allnatt on Partition, 31, 32. 

Chapin, for the tenants. All parts of the will are to be 
taken together, and all the words are to have effect, if by law . 
it be possible. ‘Their heirs and assigns,’ after ‘the heirs of 
his body,’”’ must have some meaning ; and they either enlarge 
the estate to a fee simple in John alone, or give a fee simple 
to John and his heirs, as tenants in common, or to his heirs 
after his death. 

But if an estate tail was devised, and half of the devised 
land vested in James in fee simple, and the other half in John 
in fee tail, how has the partition affected the title? It was 
an attempt by James and John to convey, each to the other, a 
certain portion of the land, and could have no more effect, so 
far as John was concerned, than any other deed of convey- 
ance made by him, at that time. But though he could not 
then bar the issue in tail by any deed, and therefore nothing 
passed by his deed, besides his life-estate, yet James could 
and did give to John, by deed, a valid title in fee to an undi- 
vided moiety of the demanded premises; and as the tenants 
hold those premises by various mesne conveyances, they have - 
a valid title to the moiety which passed from James to John. 
The fact that John conveyed only an estate for life to James, 
when James conveyed a fee to him, cannot affect the title 
of a purchaser hélding the estate by virtue of mesne con- 
veyances. | , 

Hussarp, J. The clause in the will of Benjamin Buxton, 
upon the construction of which the case principally depends, 
is as follows: ‘ And the other half of my estate, both real and 
personal, I give and dispose of as followeth, viz. the one half 
of all my lands, except the eight acres given to James, to my 
son John Buxton and the heirs lawfully begotten of his body, 
and their heirs and assigns, and all the remainder of my movea- 
ble estate.” It is argued that the words ‘heirs and assigns” 
must be construed to have some meaning ; and that, by giving 
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_them their appropriate signification, they enlarge the gift toa 
fee, and consequently the demandant has no estate in the de- 
manded premises. But we are of opinion that the words do 
not enlarge the devise. It is a common rule of construction, 
that general words are to be limited and restrained by the 
subject to which they immediately relate, and are not to be 
construed as conferring a larger or different grant or power 
than the distinct grant or power created by the specific words. 
In this case, to give the construction contended for, would be 
directly to change the nature of the estate specifically created, 
and to defeat the object of the grant. In cases where a sub- 
sequent clause is clearly repugnant to preceding clauses, the 
clause must be rejected as not expressing the intent of the 
donor or grantor, and as the only legal mode of carrying into 
effect imperfect instruments. But in the case now before us, 
we do not think the clause repugnant, nor that the words 
Were intended to enlarge, or that they do enlarge, the estate 
previously created ; but that the clauses may stand together, 
and that they intend merely to express the nature of the 
estate, as one of inheritance beyond the immediate heirs of the 
first taker, and are but a repetition of the gift. ‘The words 
‘heirs and assigns ” are qualified and restrained by the words 
‘theirs of the body,” which last show clearly the intention of 
the testator to create an estate tail ; and whether the restraining 
words succeed or precede the more general words, they op- 
erate, in either case, to limit the gift or grant, if the intention 
is clearly expressed by such restraining words; as in Soulle— 
v. Gerrard, Cro. Eliz. 525, where Richard Baker, being 
seized of land in fee, and having four sons, devised his land 
to his son Richard and his heirs forever, and if he should die 
within the age of twenty one years, or without issue, then to 
his three other sons. The devisor died, and Richard, the 
devisee, had issue, a daughter, and died within age; and it 
was adjudged that he took an estate tail, and that the daughter 
was entitled to the estate. So in Clache’s case, Dyer, 330 5, 
where a grant to A. and her heirs forever was restrained by 
the subsequent words, “having no issue.” See also Corbin 
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v. Healy, 20 Pick. 514, where one Marcy executed a deed to 
his daughter Rhoda. The words were, ‘unto the said Rhoda, 
and to her heirs born of her body, to be to her and them for-. 
ever;’’? and afterwards, in the habendum,:were the words 
‘to have and to hold the same to her and her heirs forever.” 
The grantor also covenanted with her, and her heirs as afore- 
said, that he would “‘ warrant and defend the same to her and 
ner heirs aforesaid.” In that case, the court held that the 
words in the habendum did not enlarge the estate to a fee 
simple, but that the generality of the word “heirs,” in the 
habendum, was limited to those heirs who by law could take 
that. estate, namely, heirs of her body. See also Co. Lit. 
21a. Perk. $$ 170, 171. Osborne v. Shrieve, 3 Mason, 
391. | 

This disposes also of the second point raised, to wit, that if 
there was an estate tail in the first taker, the fee vested in the 
heirs of ‘Timothy, and that his eldest son did not take the 
estate as tenant in tail, and so the demandant, though an heir 
and the eldest son of Timothy, would only be entitled to one 
tenth part of the estate. Upon the authorities above cited, 
it is clear that the estate was not enlarged in the heir of the 
tenant in tail, by the subsequent words, and consequently the 
eldest son of John took an estate tail, and not an estate in 
fee ; and under him the demandant claims as heir in tail. 

We are now called upon to consider the construction to 
be given to the deed of partition between the two brothers, 
John and James Buxton, made shortly after the death of their 
father. And the question is, whether the legal effect of this 
partition was, to give John Buxton an estate tail in the whole 
of the lands set off to him in severalty, and to James Buxton 
an estate in fee in the portion set off to him; or, admitting 
that it would not bind the heir of the tenant in tail, if he chose 
to avoid it after the death of the tenant in tail, yet if he now 
comes in and affirms the partition, whether he cannot estab- 
lish it, and thereby entitle himself to claim the whole of the 
demanded premises. | 

This partition was not made under any legal process, but 
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was the mere agreement of the parties; and it is very clear, 
we think, that it could not bind nor affect the heir in tail, 
though it would be binding on the tenant in tail during his 
life. Co. Lit. 170 a. 173 6. Soule v. Soule, 5 Mass. 64. 
And although such a division of the estate might be a reason- 
able and fair one, yet the legal power was wanting to carry 
into effect their intent in its full extent. The deed itself, 
however, was not a simple partition during the life of the 
_tenant in tail, because James, who was seized in fee of an un- 
divided half of the estate, by force of the partition deed, con- 
veyed an estate in fee to John and his heirs, in half the prem- 
ises assigned and transferred to John in said deed, while: he, 
in return, took but an estate for life in half the premises re- 
leased and conveyed to him by John, who had no right or 
power to pass a larger estate. We are therefore of opinion 
that, by the deed of John Buxton to Nicholas Batty, an estate 
in fee passed to him in an undivided half of the premises 
conveyed to him, and an estate of freehold, during the life 
of John, in the other undivided half. This deed was made 
so long ago as January 1789, but John Buxton not dying till 
1839, the right of the heir in tail has not been affected by the 
lapse of time, although Batty’s estate has passed to other per- 
sons, under whom the tenants claim. 

Whether the heir in tail could have affirmed the partition 
after the death of the tenant in tail, if he had made no con- 
veyance during his life time, we are not called upon to con- 
sider, because, after the transfer to Batty, other persons ac- 
quired rights in the lands, which could not be affected by any 
election of the heir in tail to affirm the partition. 

With these views, we are of opinion that the demandant 
has established his title to one half of the demanded prem- 
ises ; and his remedy, if he has any, for his further interests in 
the lands devised in tail, must be pursued against the other 
owners of the entailed estate. 

Judgment is to be entered on the verdict for an undivided 
moiety of the demanded premises. 
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Ezra Gopparp vs. Levi Daxin & another. 


A., in 1789, made a deed conveying land to B., on condition that B. and his heirs should 
permit C. and his heirs to possess and enjoy said land during the life of A., and on the 
further condition that B., his heirs and assigns, should not divert the water from a 
spring on the land conveyed, so as to injure the Jand of C., but should suffer the water 
to pass off in its natural course ; and that B. should also, if C. or his heirs should so 
incline, have the right to enter on said land, and convey the water, in logs, for the use 
of C.’s house and barn: C. and his assigns, the last of whom was G., enjoyed the 
right, for thirty five years or more, of carrying the water from the spring in logs, 
agreeably to said deed: In 1840, the land so conveyed to B. by A. was conveyed to 
D., “subject to G.’s right to convey water from the spring across said land:” D. = 
afterwards obstructed the flow of the water, in logs, to G.’s house and barn, and G. : 
brought an action against him to recover damages for the obstruction. Held, that by 
the true construction of A.’s deed to B., in connection with the long use of the water 
by C. and his assigns, A. intended to give a right to C. to enter upon the land, after 
A.’s decease, and to conduct the water, in logs, for the use of his house and barn. 
Held also, that D. was precluded, by the deed made to him in 1840, from questioning 
G.’s right so to convey the water from the spring ; and that G. was entitled to main- 
tain his action. 


Trespass upon the case for obstructing ‘the flow of water, 
in logs, from a spring in the land of Dakin, one of the defend- 
ants, across his land, to the plaintiff ’s house and barn. 

At the trial before Wilde, J. the defendants admitted that 
on the 19th of August 1844, for the purpose of trying the 
rights of the parties, they took up, on the land of said Dakin, 
the first two logs leading from the spring, and thereby stopped 
‘the flowing of the water to the plaintiff’s house and barn. 

The plaintiff, to support his claim, introduced the deed of 
Benjamin Whitney to Elizabeth Whitney, dated September 
28th 1789, and the deed of Elisha Smith to said Dakin, dated 
October 7th 1840. 

The deed first above mentioned, from Benjamin to Eliz- 
abeth Whitney, conveyed six acres, more or less, of Jand in 
Worcester, bounded in part on land of Elisha Smith, and con- 
tained, after the habendum clause and the usual covenants, 
the following words: ‘ Always provided, and this deed is on 
condition, any thing aforesaid to the contrary notwithstand- 
ing, that the said Elizabeth Whitney, her heirs and assigns, 
shall suffer and permit my son, Benjamin Whitney, jr. and 
his heirs, to improve, use, occupy, possess and enjoy the 
aforedescribed land, and to take the profits of the same 
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to his and their own use and benefit, during my natural 
life ; he not to take any wood from the said land, excepting 
for necessary fencing the same; and on this further condition, 
that the said Elizabeth Whitney, her heirs or assigns, shall 
not divert the waters issuing from a certain spring on the 
premises aforesaid, so as to injure the lands of the said Benja- 
min Whitney, jr. but shall suffer the said waters to pass off in 
their natural course ; and that the said Elizabeth shall, if the 
said Benjamin Whitney, or his heirs shall so incline, have 
the right to enter upon the premises aforesaid, and convey the 
waters, so issuing from the said spring, in logs, for the use of 
the said Benjamin’s house and barn. Now, if the said Eliza- 
beth shall suffer the said Benjamin Whitney, jr. to improve the 
estate in the manner aforesaid, and shall do and perform the 
condition aforesaid, according to the true intent and meaning 
of this instrument, then this deed is to be in fuil force; other- 
wise, the same is to be void and of no effect.” 

The deed last above mentioned, from Elisha Smith to said 
Dakin, conveyed two tracts of land in Worcester, one of six 
acres, more or less, and another of six acres and half an acre, 
more or less, with thisclause: ‘ But the premises are hereby 
conveyed subject to Ezra Goddard’s right to convey water 
from the spring, across the first above described tract of land.” 

It was admitted that the land, in which said spring is, was 
conveyed by the first, and is held by said Dakin under the 
second, of said deeds; and that the land occupied by the plain- 
tiff is the same that is mentioned, in the first of said deeds, as 
belonging to Benjamin Whitney, jr. | 

Walter H. Davis, a witness called by the plaintiff, testified 
that he owned and occupied said Dakin’s land from 1829 to 
1840, and that, in the spring of 1829, the plaintiff went into 
possession of the land he now owns; that the water then ran 
from the spring in an open ditch ; that in two or three years 
afterwards, the plaintiff claimed of the witness the right to 
take the water from the spring by logs laid in the ground ; and 
that the witness, under that claim, and not knowing but that 
the plaintiff had such right, consented that he should lay 
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down his logs whereby to take the water from the spring ; and 

that the witness, under the belief that the plaintiff had the right 
to take the water, consented that the plaintiff should change 
the course of the logs, so as to carry the water to his barn, as 
well as to his house; that the plaintiff, in digging to lay down 
his logs, dug up old bored logs, which lay in the direction from 
said spring to his house. On cross-examination, this witness 
testified that the man, of whom he bought the land now owned 
by said Dakin, told him that the plaintiff, or the plaintiff ’s 
land, had a right to the spring; that, more than twenty years 
ago, he saw water run out of an old penstock in the house 
where the plaintiff lives; that he did not know where the 
water came from, but knew no other place besides the spring 
from which the water could come. 

The plaintiff also called Elisha Smith as a witness, who 
testified that he owned the land now Dakin’s, from 1840 
to 1841, and that, during that year, the water ran from the 
spring in logs. 

Jason Bigelow, called by the plaintiff, testified that he went 
to live on the Goddard place in 1810, and lived there with 
Benjamin Whitney, jr. thirteen or fourteen years ; that when 
he went there, the water ran from the spring, in logs, directly 
to said Whitney’s house ; that about the year 1812, the logs 
became rotten and leaked at or near the house; that the pen- 
stock at the house was then given up, and one put into the 
legs where they entered said Whitney’s land, about six rods 
from the house ; that in a year or two afterwards the water 
stopped running in the logs; that while the water came into 
the house, it was the practice of said Whitney’s family to stop 
the penstock, and prevent the water from running when it 
was not wanted for use ; that after the logs failed, the water 
ran on the top of the ground, through Dakin’s land and was 
then taken into troughs, on the top of the grqund, and con- 
tinued to run so while he resided there ; that about twenty 
years ago, while the water was running on the top of the 
ground, the spring was cleared and stoned up by one Daniels 
(who then owned Dakin’s place) and said Benjamin Whit- 
ney, jr. by their mutual consent and labor. 
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Ezra B. Goddard, son of the plaintiff, testified that in Au- 
gust 1844, the water ran in logs; that it was low, and that 
the plaintiff used to draw. it all off from the spring. On cross- 
examination, he testified that Dakin had complained to the 
plaintiff about his so drawing off the water. 

The defendants called Asa Pond as a witness, who testified 
that he lived in the Whitney house from December Ist 1825, 
to April 1826, and that the water then ran from the spring in 
troughs, on the top of the ground, to the Whitney land, but 
not to the house or barn; and that the water for the family 
in that house was then taken from a well. 

Here the defendants contended that said deed of Benjamin 
Whitney to Elizabeth Whitney did not give Benjamin Whit- 
ney, jr. any right to the spring, or to take the water there- 
from ; and they proposed to show that the plaintiff, and those 
under whom he claimed, had acquired no right to take the - 
water and carry it to his house and barn, so as to deprive 
said Dakin of the use of it. They further contended, that if 
Benjamin Whitney, jr., or those claiming under him, ever had 
acquired any right to carry the water to said house, it was. 
only for necessary family use, keeping all the water stopped 
back, except what was thus necessary, and that the plaintiff 
had no right to use the water in any way, except as he might 
have acquired it by use. And they further proposed to show 
that, if any right had been acquired by said Whitney to carry 
the water, in logs, to his house, it had been abandoned and 
relinquished by him, or by those claiming under him. But the 
judge ruled, that the said deed to Elizabeth Whitney gave to 
said Benjamin Whitney, jr. the right to carry the water from 
the spring, in logs, to his own house and barn, and to any 
extent that he might find convenient; and that the deed 
of said Smith to said Dakin, and said Dakin’s holding said 
premises under it, estopped him from denying the plaintiff’s 
right to take and carry the water from said spring, as he did 
take and carry it at the time of the making of said deed. 
Whereupon the defendants submitted to a default, subject to 
the opinion of the whole court upon said rulings. 

VOL. X. 9 
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Judgment to be entered for the plaintiff for damages agreed 
by the parties, if the said rulings were correct; otherwise, a 
new trial to be granted. | 

Newton, for the defendants. 

B. F. Thomas & J. C. B. Davis, for the plaintiff. 

Hvuszarp, J. By the direction given to this case at nist 
prius, the decision of the cause depends mainly upon the con- 
struction to be given to the deed of Benjamin Whitney to 
Elizabeth Whitney, introduced by the plaintiff. The deed is 
confused as to a part of its provisions, and it is not easy to 
reconcile one part with another, if we give a literal meaning 
to every clause. But though confused, the deed itself is not 
insensible ; and by comparing its several parts, and construing 
the whole together, we think the intention of the grantor may 
be ascertained with sufficient clearness to enable us to give 
the true construction to it. The apparent confusion and in- 
consistency in a deed sometimes arise from a want of that 
knowledge of the existing state of things at the time of making 
it, which made it intelligible to the parties; and sometimes they 
arise from a .nistake of the scrivener in accidentally repeating 
or omitting words or sentences, by which the sense is affected. 

The counsel for the defendants argues that the reservation 
in respect to the water is at the election of Elizabeth, and not 
at that of the grantor, and his son who is named in the deed ; 
that by the first condition in the deed, she being excluded 
from the possession of the land during the life time of hei 
father, the grantor, the second condition was intended to give. 
her the right, during his life, to take the water to the house 
of the father, which, as she was not in possession, she could 
not do without this provision. This construction, we think, 
is forced and unnatural; and to give it the appearance of 
probability; facts are assumed in regard to the respective 
estates of the father and the son, and the residence of the 
daughter, which are not in proof. And even if it be admitted 
that the daughter was living with the father at the time of 
making the deed, yet, if he inclined to bring the water to his 
own house, why should he not reserve the right to himself, 
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instead of giving it to the daughter? She does not appear to 
have had any interest in the estate thus to be benefitted, nor 
does it appear that the father contemplated to give her any 
such interest. We are of opinion, that if this clause is to be 
considered as a right intended to be granted to Elizabeth, to 
divert the water from the estate of her brother, at her own 
pleasure, it is repugnant to the former part of the deed, by 
which she is enjoined not so to divert the water, and is to be 
rejected for its repugnancy. But we incline to the construc- 
tion given by the plaintiff ’s counsel, that it was the grantor’s 
intention to impose another condition in the deed, namely, to 
give the son a right, after Elizabeth came into possession of 
the estate, to enter upon the premises and to conduct the 
water, in logs, for the use of his house and barn ; a use which 
might require a diversion of the stream from its natural course. 
This construction was given at the trial by the presiding 
judge, and is now confirmed by further consideration of the 
deed. ‘There was probably a mistake of the scrivener in 
drafting the clause. This construction, however, not only 
harmonizes with other parts of the deed, but corresponds with 
the use which has been made of the water, so far as that use 
is shown by the evidence at the trial; and what the parties 
do under a deed is often the best evidence of its true con- 
struction. 

It has, however, been further contended that, this being a 
condition in favor of a third party, he is a stranger to the 
deed, and cannot take advantage of any breach of it, as none 
but the grantor and his heirs can enter for condition broken. 

The deed, though inartificially drawn, was evidently in- 
tended by the grantor to make a provision for the daughter 
and the son, both during his life and after his decease; and 
for the benefit of his estate, he intended the son should have 
the use of the water flowing from a spring in the land given 
to the daughter. If this were now an attempt on the part of 
the son, or those claiming under him, for the first time to 
enforce the rights intended to be secured by the deed to the 
son —supposing it not to be lost by non user, nor defeated 
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by any statute bar — technical difficulties, which have been 
suggested in the argument, might arise in the way of enfor- 
cing it, as being a condition or reservation in a deed, which 
strangers. to it could not legally avail themselves of. But 
such is not the aspect of the present case. On the contrary, 
it appears by the testimony that, so early as the year 1810, 
the said Benjamin Whitney, jr. the son, was living on the 
place now owned by the plaintiff, and was in the actual en- 
joyment of the water of the spring, at his house, either by 
means of logs or troughs, and continued so to enjoy it during 
the time the witness resided with him, a period of thirteen or 
fourteen years; that he cleared out and stoned up the spring, 
jointly with the owner of the defendant’s place, as late as the 
year 1828; and that, about the year 1832, he laid down logs, 
near old bored logs, carrying the water to his barn, as well as_ 
to his house, with the knowledge and consent of Davis, who | 
then owned Dakin’s place, and who continued to own it till 
1840. And it was further proved by Elisha Smith, who suc- 
ceeded to Davis, and who is Dakin’s grantor, that the plaintiff 
continued so to use it while Smith owned the estate. 

The facts, then, establish an enjoyment of the grant by 
the son and those claiming under him, agreeably to the pro- 
visions of the father’s deed, for thirty five years, at least, prior 
to the injury complained of; and we are of opinion that the 
grantees of Elizabeth Whitney are now estopped from deny- 
ing the right of Benjamin Whitney, jr. and those claiming 
under him, to enjoy the waters of the spring in the manner 
provided for in that deed, according to the practical construc- 
tion given to it. And whatever difficulties might have arisen 
in enforcing the claim of Benjamin Whitney, jr. if it had been 
originally resisted, those difficulties are removed by the con- 
tinued enjoyment of the right granted or intended to be grant- 
ed. And we are of opinion, further, that the defendant is also 
precluded from questioning this right, by the terms of. his 
deed, which declares that the premises are conveyed to him 

‘subject to Ezra Goddard’s right to convey water from the 
spring across” the said land ; the plaintiff being, at the time 
of the grant, in the enjoyment of it. 
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We do not here mean to say that the defendant may not 
show the extent of the right, or any collateral matter that 
would go to extinguish it; but that he shall not be permitted, 
against his own deed, to deny the existence of the right. 

The evidence introduced by the parties shows the plain- 
tiff’s enjoyment of the spring to be agreeably to the provisions 
of the deed under which the defendant Dakin claims, and to 
the reservation in his own deed; and it is agreed that the 
plaintiff is the owner of the land formerly belonging to Ben- 
jamin Whitney, jr. 

Judgment is therefore to be entered for the plaintiff for the 
damages agreed upon by the parties. . 


Joun W. Mitrcuett & others vs. ANDREW H. GREEN 
& others. 


The court has no jurisdiction in equity of a suit for the redemption of land sold for pay- 
ment of taxes. 

The court, having no distinct equity power in the matter of frauds, cannot, for the sake 
of aiding parties injured by fraud, convert the fraud into a trust, and thus support a bilt 
in equity for relief. 

When a bill in equity seeks relief which the court has no power to grant, and also 
seeks a discovery, the defendant may demur to the whole bill, if it do not aver that 
a suit at law is pending, or is about to be brought, in which a discovery may be 
material. ‘ 


Tus. was a bill in equity, in which the plaintiffs made the 
following allegations: That they, on and before the 1st of 
May 1840, were seized in fee and in common of a farm in 
Worcester, of about 200 acres, of which William E. Green, 
one of the defendants, then was and still is tenant at will, 
paying no rent therefor, besides the taxes thereon, which he 
paid up to 1840: ‘That the assessors of Worcester, in that 
yea, assessed a tax, on said farm, to said William E., and 
committed the tax list to a collector duly qualified, to whom 
said William E. paid a part only of said tax: hat said coi- 
lector afterwards, on the 15th of June 1842, advertised for 
sale, on the 9th of July following, so much of said farm as 
9 * 
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would be sufficient to discharge the balance of said tax, and 
all necessary charges: That said William E. had notice of 
said advertisement, before said 9th of July, but, wrongfully 
conspiring with Isaac Davis to defraud the plaintiffs, neglected 
to pay the balance of said tax, and suffered the whole of said 
farm to be sold by said collector ; and that the whole thereof 
was sold by him, at public auction, for said balance and 
charges, to said Davis, for the sum of $17-43; and said col- 
lector afterwards, in pursuance of said sale, made a deed, con- 
veying said farm to said Davis, subject to the right of the 
owners, or their heirs or assigns, to redeem the same within 
two years from the day of said sale: That the plaintiffs, 
before and at the time of said sale, were and still are resident 
in the city of New York, and are nearly related to said Wil- 
liam E. Green, and to Andrew H. Green, another of the de- 
fendants; and that from the time of said sale to the 20th of 
June 1844, there was regular and frequent intercourse between 
the plaintiffs and said William EK. and Andrew H-; yet neither 
of said defendants, though they knew of said sale and of the 
plaintiffs’ interest in said farm, and that the plaintiffs were 
ignorant of said sale, ever made known to the plaintiffs, or to 
any of them, that said sale had been made, but intentionally, 
and for the purpose of preventing the plaintiffs from redeem- 
ing said farm, and of causing them to lose the redemption 
thereof, kept said sale secret from them: ‘That about the 
20th of June 1844 the plaintiffs, for the first time, casually 
learned that said sale had been made to said Davis; that they 
ascertained that no deed from said Davis, conveying said farm 
to any other person, was on record in the registry of deeds, 
and on the 3d of July 1844, within two years from the day of 
said sale, tendered to said Davis $21:50, that being the sum 
paid by him, as aforesaid, for said farm, with ten per cent. 
interest thereon, and all necessary intervening charges, and 
offered to pay to him any other and further intervening char- 
ges, if they could be informed of any, and what they were, 
and demanded of him that he should release and discharge all 
his right and interest in said farm under said sale; yet the 
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said Davis refused to receive said money, to give such release 
and, discharge, or to give information of any other or fur- 
ther necessary intervening charges, but informed the plaintiffs 
that he had conveyed all his right and interest in said farm to 
the said Andrew H. Green: ‘That the plaintiffs afterwards, 
on the 4th of July 1844, in the city of New York, where said 
Andrew H. then resided, presented to him a deed properly 
prepared for the discharge and relinquishment of all the inter- 
est which he might have acquired in said farm, under said 
sale and any conveyance which might have been made to 
him by said Davis, and requested said Andrew H. to execute 
said deed; and at the same time offered to pay to him the 
amount of money bid and paid by said Davis as aforesaid, with 
ten per cent. interest thereon and all necessary intervening 
charges ; but that said Andrew H. then and there refused to 
execute said deed, alleging that he could not execute it until 
he had consulted counsel on the subject, and went from the 
plaintiffs, under pretence of consulting counsel, promising to 
see the plaintiffs again on the evening of the same day, but 
immediately either secreted himself and continued so secreted, 
or secretly left and continued out of said city, until after the 

‘9th day of said July, without giving notice to any person 
where he was going or where he could be found, with the 
intent to deprive the plaintiffs of any opportunity of making a 
tender to him, or of learning from him the amount of such 
intervening charges: That the plaintiffs, with sufficient 
money in hand, ready to tender and pay to said Andrew H. 
the sum aforesaid, with interest and charges as aforesaid, 
made diligent and extensive search for him, at all places in 
said city where there was any reason to believe he would 
be found, from the time of so presenting said deed to him 
until said “9th day of July, for the purpose of making such 
tender to him, but could not find him, or learn where he was, 
or learn that he had any agent or attorney: ‘That on the 5th 
of said July, the plaintiffs tendered, at the boarding house of 
said Andrew H., and.also at his place of business in said city, 
said sum of $21-50, in full of the sum aforesaid, with ten per 
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cent. interest thereon, and all necessary intervening charges, 
and at each of said places offered to pay any other and fur- 
- ther charges, if they could be informed of any, and what they 
were: ‘That the plaintiffs also, on the 6th of said July, made 
a like tender and offer at Worcester, on said farm, in the — 
presence of said William E. Green, to said William E. or any 
other person who might be authorized to receive the money 
in behalf of said Andrew H. or any other person who might 
hold said farm under said sale: That the plaintiffs, after said 
9th of July 1844, made a tender and offer, in the form above 
mentioned, to said Andrew H., and again presented the deed, . 
prepared as aforesaid, for him to execute; but he refused to 
execute it, and also refused to give them information of any 
other and further necessary intervening charges. 

The bill charged that, with the wicked intent aforesaid, 
by conspiracy by and between said William E. and Andrew 
H. to defraud the plaintiffs of their interest in said farm, said 
sale was kept secret from the plaintiffs; that they, on or 
about the 7th of March 1844, procured a deed of said farm to 
be made by said Davis to said Andrew H., conveying to him 
all said Davis’s interest therein; that they kept said deed 
from the registry of deeds until the 9th of July 1844, to pre-. 
vent a knowledge, by the plaintiffs, of said sale; that said 
Andrew H., in pursuance of said conspiracy, either secreted 
himself and kept himself secreted in said city, or secretly left 
said city, and continued away therefrom, until after said 9th 
of July, with the intention to prevent the plaintiffs from 
making a tender to him, and from ascertaining the amount 
of said intervening charges; and with the further intent to 
obtain, to the sole use of said Andrew H., or to the joint use 
of said Andrew H. and William E., the whole of said farm, 
which is of the value of $6000 or more, for the small sum so 
paid therefor at said sale. 

. The plaintiffs, in their bill, offered to pay the sum bid and 
paid by said Davis for said farm, with ten per cent. interest 
and all necessary intervening charges, and whatever they 
.ought to pay. 
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The prayer of the bill was, that said William E. Green, 
Andrew H. Green and Isaac Davis might be held to answer 


to every matter and thing therein contained ; that said Davis 


might be held to answer on oath; that the court would decree 
that said Andrew H. release and discharge all the right, title 
and interest, which he holds, or claims to hold, in and to said 
farm, under and by virtue of said sale thereof by said collector 
to said Davis, and said deed of said Davis to said Andrew H. ; 
and that the court would grant the plaintiffs such other and 
further relief as equity requires. 

The defendants demurred to the bill, ‘and to all the mat- 
ters and things therein contained.” 

Hartshorn, in support of the demurrer. 

Newton § C. Allen, for the plaintiffs. 

Huszarp, J. The plaintiffs, by their bill, seek to redeem 
certain real estate sold for taxes, and which the purchaser-at the 
auction sale afterwards conveyed to the defendants. They 
also seek a discovery as to the facts connected with the sale, 
and as to an alleged fraudulent evasion, by the defendants, of 
a tender of the moneys due, so as to prevent a redemption 
within the two years given by the Rev. Sts. ce. 8, $ 32. To 
this bill the defendants demur. 

The plaintiffs, to sustain the bill, rely on the provisions of 
the Rev. Sts. c. 73, $$ 27 —30, for the redemption of estates 
taken on execution, as being sufficiently broad to include the 
case of lands sold for the payment of taxes. And if the case 
is not brought within this chapter, they then contend that it 
is embraced in c. 81, $ 8, giving power to the court to hear 
and determine cases in equity. 

The Rev. Sts. c. 73, $$ 24—29, point out the things to be 
done, to enable the debtor to get back his land which has been 
taken from him on execution, and give him a remedy, either 
by writ of entry or by a bill in equity. Section 30 provides 
for the case of an execution levied on the rents and _ profits 
of an estate for life, and directs that the same proceedings, 
in regard to its redemption, shall be had, as are prescribed 
for the redemption of other real estates. But no provision 
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is made in the chapter, nor any allusion to it, for the re- 
demption of lands sold for the payment of taxes. ‘To con- 
nect these sections with the subject, it is therefore neces- 
sary to refer to c. 8, which provides for the sale of lands for 
the payment of taxes, and for their redemption. These pro- 
visions are contained in $$ 18—31, and the only reference 
to c. 73 is contained in $ 32, which is as follows: ‘ The 
owner of real estate sold for payment of taxes, or his heirs or 
assigns, may, at any time within two years from the day of 
sale, redeem the estate sold, by paying or tendering to the 
purchaser, or his heirs or assigns, the sum paid by him, with 
ten per cent. interest and all necessary intervening charges ; 
and when the rents and profits shall be sold for payment of 
taxes, the same may be redeemed at any time within the 
said two years, in the manner provided in the 73d chapter for 
the redemption of rents and profits taken on execution.” ‘T’his 
language is precise and clear, and the provisions of the 73d 
chapter are strictly limited to a case where the rents and 
profits have been sold for taxes; and we are clearly of opin- 
ion that they cannot be extended so as to embrace the case of 
lands sold for the payment of taxes, without doing violence to 
the words used, and to the intent of the framers of the statute. 
The reason for the restriction is not given; but it plainly 
exists, and we are therefore bound to say that no remedy in 
equity, for the recovery of lands sold for the payment of taxes, 
is given by the 8th or 73d chapter. | 

We are then called upon to consider whether such a bill 
can be sustained by virtue of any of the provisions of c. 81, 
§ 8. The powers there enumerated relate to the redemption 
of mortgages ; to the enforcing and regulation of trusts; to the 
specific performance of written contracts ; to the redelivery of 
goods and chattels; to suits for contribution ; to cases where 
more than two parties have distinct rights or interests in dif- 
ference ; to suits between co-partners, joint tenants, tenants in 
common, joint trustees, co-executors and co-administrators ; to 
cases of waste and nuisance, and to bills for discovery. But 
there is no provision for sustaining a bill for the redemption 
of land sold for the payment of taxes. 
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It is argued, however, that under the power to regulate and 
enforce trusts, the purchaser of an estate sold for the payment 
of taxes, or his assignee, after tender made, may be charged as 
the trustee of the debtor, and so may be called upon to account 
in equity; and it is likened to the case of a mortgagor and 
mortgagee. ‘T'o say nothing of the improbability that a case 
was intended to be included by implication merely, under 
this branch of the powers of the court, when the same had 
been expressly legislated upon in previous chapters, we think 
it differs from that of a mortgagor and mortgagee in this, 
that it is not a relation created by the act of the parties; 
that there exists no legal estate in the one and an equitable 
estate in the other, for the protection of which specific and 
appropriate relief is provided. ‘There is no privity between 
the parties by way of contract. There are no rents and 
profits to be accounted for in consequence of possession, and 
no account to be stated which needs the aid of a master. 
There is no legal analogy between the cases. 'The deed of 
the collector must state the sum for which the estate was sold, 
and the statute gives ten per cent. interest on the sum paid, 
and all necessary intervening charges. ‘This last is an indefi- 
nite expression, relating perhaps to the recording of the deed 
and the draft of a reconveyance; but whether relating to 
these or not, the “necessary intervening charges ”’ cannot be 
of a character to require the intervention of a bill in equity to 
relieve against them. When the tender is made, for the pur- 
pose of redeeming lands thus sold, with an accompanying 
offer to pay such charges, if the holder of the estate neglects 
or refuses to state them, he cannot afterwards make the non- 
payment of them a cause for defeating a suit brought for the 
recovery of the premises; and if his claim should be an ex- 
travagant one, the parties aggrieved would not be without 
legal remedy. 

We are therefore of opinion that the statutes have not cre- 
ated, and did not intend to create a trust between parties thus 
situated ; and that the remedy of the debtor whose land has 
been sold for payment of taxes remains as it was under N¢. 
1785, c. 70, § 7. 
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In looking at the bill, we think it sets out a case of fraud 
on the part of the defendants, and not a trust ; and the court, 
having no distinct equity power in the matter of frauds, 
cannot, for the sake of aiding parties apparently injured, con- 
vert frauds into trusts, and thus support a bill for relief. 

We have not overlooked the fact that this is a bill for dis- 
covery as well as relief, and that it might be said that the de- 
murrer is too broad ; but there being no averment that any suit 
at law is pending, or is about to be brought, in which a discov- 
ery may be material, the demurrer is proper, for that cause. 
Cooper Eq. Pl. 58. Pease v. Pease, 8 Met. 395. 'The bill is 
dismissed, but without prejudice to an action at law. 


Wituram Waite vs. [NHABITANTS OF PHILLIPSTON. 


A surveyor of highways is a competent witness for the town, in an action against the 
town to recover damages for an injury received by reason of a defect or want of re- 
pair ina highway within the surveyor’s district, he not being liable to the town for 
the amount of the damages that may be recovered in such action. 


Tus was an action on the Rev. Sts. c. 25, $ 22, to recover 
damages which the plaintiff alleged that he had sustained by 
reason of a defect in a highway in the town of Phillipston, in 
consequence of the snow with which it was incumbered not 
having been seasonably removed or trodden down, so as to 
make the way safe and convenient. 

At the trial before Wilde, J. the plaintiff introduced evidence 
tending to show the existence of the alleged defect. The 
defendants then introduced the testimony of several witnesses, 
for the purpose of showing that soon after the storm in which 
the snow fell, which occasioned the alleged defect, the snow 
was removed and trodden down, and that the way was there- 
by made safe and convenient. ‘They also called, for the same 
purpose, W. Hagar, surveyor of highways in the district, in 
said town, in which said way was situated. The plaintiff 
objected to the competency of this witness, on the ground 
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of interest arising from his being such surveyor, He was 
rejected by the judge, and a verdict was returned for the 
plaintiff. . 

New trial to be granted, if the witness ought to have been 
permitted to testify. 

C. Allen & F. H. Dewey, for the defendants. The sur- 
veyor would not be liable to the defendants in consequence. 
of the plaintiff’s recovering judgment against them in this 
action, and he was therefore a competent witness for them. 
All his duties and liabilities are imposed by statute ; his duties, 
by Rev. Sts. c. 25, and his liabilities by c. 15, $$ 82-84. 
By $ 82 of c. 15, he forfeits ten dollars to the town for each 
neglect of duty. By $83, he may be prosecuted by indict- 
ment, for any deficiency in a way, occasioned by his fault or 
neglect ; and by § 84, he is liable to the town for the amount 
of the fine and costs which the town may be sentenced to 
pay for any deficiency in its ways, if such deficiency exist 
through his fault or neglect. No such interest arises from 
either of these liabilities as excludes his testimony. <A judg- 
ment for the plaintiff in this action would not be evidence 
against him, to establish his fault or neglect. The Rev. Sts. 
c. 25, § 13, have greatly altered the surveyor’s hability. For- 
merly he had power to assess the inhabitants, and call them 
out to repair roads. Loker v. Inhabitants of Brookline, 13 
Pick. 347. But he can now employ persons to make repairs, 
only to the amount of ten dollars, in case of a deficiency in 
the highway tax. Proof of a defect in a way does not, there- 
fore, prove fault or neglect in the surveyor. He is not, strictly 
speaking, the agent of the town. The law obliges towns to 
choose surveyors, whose duties it prescribes. ‘Towns, there- 
fore, are not voluntary principals, and the law of principal and 
agent is not applicable to the relations of a town and its sur- 
veyors. 

N. Wood, for the plaintiff. The Rev. Sts. c. 25, $ 3, make 
it the duty of surveyors to cause snow, that incumbers a road, 
to be forthwith removed or trodden down. ‘The defendants, 
therefore, when judgment is recovered against them in this 
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action, will be subjected to damages through the surveyor’s 
negligence ; and he cannot be a witness for them, unless they 
release him. Green v. New River Co. 4'T. R. 589. Thomp- 
son Vv. Lothrop, 21 Pick, 336, and cases there cited. Inhab- 
itants of Lowell v. Boston and Lowell Railroad, 23 Pick. 24. 

In 13 Pick. 347, cited for the defendants, the court say, 
“the surveyor is the authorized agent of the town” to repair 
highways. If he is negligent and suffers an injury by reason 
of a defect in the road, he cannot recover damages of the town. 
Wood v. Inhabitants of Waterville, 5 Mass. 294. And if the 
town has no remedy against him, it ought not to be liable to 
others for his negligence. But the statutes have imposed this 
liability on the town. ‘The provisions for a forfeiture of ten 
dollars by a surveyor, for each default, and for an indictment 
against him, and for an action to compel him to reimburse a | 
fine and costs imposed on the town, are wholly insufficient 
for the security of the public, or the indemnity of the town, 
and are to be considered only as cumulative remedies. A 
town, when fined, stands convicted of an offence, and could 
not recover back the amount of the fine, without a statute 
provision. But a town may, by the common law, sue its 
agent for damages incurred in a civil matter. 

The answer to the argument drawn from the restricted 
power of the surveyor is, that it was not shown that the sur- 
veyor had done all that he was authorized to do, and there- 
fore was not subject to the ordinary liability of asurveyor. It 
must be shown that the town was remiss, before the surveyor 
can be called as a witness in their defence. 

Hussarp, J. It was settled many years ago, that no action 
would lie at common law against a town, for an injury sus- 
tained by reason of a defect in a highway, and that the rem- 
edy was given only by statute. Mower v. Leicester, 9 Mass. 
247. And it has never been held that an action would lie, by 
the party injured, against the surveyor of the highway him- 
self, for his alleged neglect of duty, or that such surveyor is 
answerable, except in the manner provided for in the statutes. 

A surveyor is not the mere servant or agent of the town, but 
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an officer created by statute, and chosen by the town, with other 
town officers ; and his duties are prescribed and defined by the 
statutes. If in that district of the highways assigned to him 
to keep in repair, any deficiency exists, occasioned by his fault 
or neglect, he may be prosecuted for the same by indictment. 
And if the town also shall be sentenced to pay a fine for any 
such deficiency, the surveyor, within whose limits such defi- . 
ciency may be found, shall be liable to the town for the 
amount of such fine and the costs of prosecution, to be recov- 
ered by the town in an action on the case, if such deficiency 
exist through his fault or neglect. Rev. Sts. c. 15, $$ 83, 
84. But no. other action is specially given against him, 
where a recovery has been had against the town. He is not 
treated by the statute as a mere agent or servant whom the 

town have employed, and to whom, as such agent or servant, 
he is directly responsible for any neglect of duty. 

It follows, therefore, we think, that the common rule of 
law, which makes the agent or servant liable over to his em- 
ployer or master for damages sustained by him in consequence 
of the neglect of such agent or servant, does not apply in this 
case. A judgment against the town, in a civil action, is not 
the ground of a suit against him. Weare therefore of opin- 
ion that the surveyor is not such agent or servant of the town 
as renders him incompetent to testify in a civil action, in 
which the town is defendant, for a defect in that part of the 
highway which is within his district. The case of Wood v. 
Waterville, 5 Mass. 294, decides that a surveyor of highways 
cannot himself recover for a defect in a highway, which de- 
fect is the consequence of his own neglect ; but that decision 
does not affect or touch the point here presented. 

It was intended to give the person injured certain redress 
for injuries sustained, by making the town itself lable, and 
not to turn him round to an action against the surveyor, from 
whom he might be able to obtain no satisfaction. The sur- 
veyor, then, is answerable where the statute gives a remedy 
against him for the non-performance of those duties assigned 
to him, or for misfeasance in the discharge of them, but he is 
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not responsible as the mere agent or servant of the town. 
We therefore think the judge erred in rejecting the witness. 
New trial granted. 


SPENCER FIEeLp vs. Baxter Swan. 


A mortgagor, after leasing the mortgaged estate to H., for a certain term, made an oral 
agreement with the mortgagee that he should have the possession and control of the 
estate, and that H. should pay the rent to him: The mortgagee afterwards brought a 
writ of entry against the mortgagor for foreclosure, recovered judgment, and took out 
a writ of execution, but never put it into the hands of an officer; H. being in actaal 
possession under the mortgagor’s lease : A. recovered judgment against the mortgagor, 
caused his equity of redemption to be sold on execution, became the purchaser there- 
of, and Jeased the estate, by parol, to B., who entered thereon on the day of the ex- 
piration of the lease to H., and kept possession until the mortgagee brought a writ of 
entry against A., recovered judgment, and was put in possession by virtue of the exe- 
cution which issued on said judgment. Held, that A., and not the mortgagee, was 
entitled to recover of B. the rent of the estate, from the time he took possession 
thereof until the mortgagee was put in possession under his execution. 


TH1s was an action of debt to recover rent of real estate, 
from the Ist of April 1843, to the 26th of March 1844. Trial 
in the court of common pleas, before Merrick, J. whose report 
thereof was as follows: 

The real estate in question, before 1841, was owned by 
one Twitchell, and was mortgaged by him for its full value. 
In 1841 Twitchell leased said estate to one Houghton, by 
indenture, for a term expiring on the first of April 1848. In 
January 1842, the mortgagee called on Twitchell for payment 
of the mortgage, and 'T'witchell delivered to him said inden- 
ture of lease, and orally agreed that said mortgagee should 
take the rents reserved by the lease, and have the possession 
and control of the estate. This took place at the mortga- 
see’s residence, several miles from said estate. In February 
1842, Field, the plaintiff, sued Twitchell, attached his right 
of redeeming said estate, recovered judgment, and became the 
purchaser of said right, which was sold on his execution, on 
the 25th of May 1842. Before said purchase by the plaintiff, 
he called on the mortgagee, and ascertained the sum due on 
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the mortgage, and was informed by the mortgagee, and also 
by Twitchell, of the aforesaid transfer of said lease, and of said 
oral agreement between Twitchell and the mortgagee. In 
June 1842, the mortgagee brought a writ of entry: against 
Twitchell, (declaring on his own seizin of the estate, and a dis- 
seizin by 'I'witchell,) for the purpose of foreclosing his mort- 
gage, recovered judgment at the following August term of 
the court of common pleas, and took out a writ of habere 
_facias, which he never put into the hands of an officer ; 
Houghton, the lessee, then being in the actual occupation of 
the estate, under the aforesaid lease. 

On the 1st of April 1843, Swan, the defendant, went into 
the occupation of said estate, by parol agreement: with the 
plaintiff to pay the rent to him until the mortgagee should 
obtain actual possession. In May 1843, the mortgagee (hav- 
ing learned that the plaintiff denied his right to the rent, and 
claimed it of the defendant) brought a writ of entry against 
the plaintiff, alleging a disseizin by him; at the December 
term of the court of common pleas, in 1843, recovered judg- 
ment; and, on the 26th of March 1844, received seizin and 
possession of said estate, from the sheriff, by virtue of a writ 
of possession which issued on said judgment. Both the plain- 
tiff and the mortgagee claimed the rent of the defendant, 
and he paid it to the mortgagee, and took from him an in- 
demnity against the claim of the plaintiff. 

The judge instructed the jury, that the mortgagee had not 
legal possession of the estate, before March 26th 1844, and 
was not entitled to the rent, and that the plaintiff was entitled 
to the rent to that day. The jury found a verdict for the 
plaintiff, and the defendant alleged exceptions to said instruc- 
tions. 

Hartshorn, for the defendant, cited Keech v. Hall, and 
Moss v. Gallimore, 1 Doug. 21, 279. Popev. Biggs, 9 Barn. 
& Cres. 245. Welch v. Adams, 1 Met. 494. Smith v. Shep- 
ard, 15 Pick. 147. | 

N. Wood, for the plaintiff, cited Wilder v. Houghton, 
1 Pick. 87, Fitchburg Cotton Manuf. Corp. v. Melven, 
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15 Mass. 268. Mead v. Lord Orrery, 3 Atk. 244. Evans 
v. Elliot, 9 Adolph. & Ellis, 342. 

Suaw, C. J. The defendant is undoubtedly liable to the 
plaintiff. for the rent in question, pursuant to his agreement, 
unless the mortgagee, under T'witchell’s mortgage, had ac- 
quired a better right to the rent, so that the defendant’s pay- 
ment to him was rightful. The plaintiff was purchaser of the 
equity of redemption upon T'witchell’s mortgage, and in pos- 
session on the Ist of April 1843, when he let the premises to 
the defendant. He therefore stood in the place of the mort- 
gagor, with aright to take the rents and profits to his own 
use, until the mortgagee should think fit to enter, or do some 
equivalent act. Whether mere notice to tenants, by a mort- 
gagee, to pay rent to him, or any other act short of an actual 
or constructive entry, will, under our laws, defeat the right 
of the mortgagor to take the rents and profits to his own use, 
-may be a question. In Wilder v. Houghton, 1 Pick 87, it 
was held that such right was not defeated by the commence- 
ment of an action to foreclose, before judgment and entry under 
it.. In Fitchburg Cotton Manuf. Corp. v. Melven, 15 Mass. 
268, it was held that an entry by the mortgagee, and an evic- 
tion of the lessee, excused him from paying rent to the mort- 
gasor. So where the mortgagee made an open and peaceable 
entry, and required the tenant to pay rent to him, it was held 
that the mortgagee had a right to recover the rent, although 
his entry might not be effectual for the purpose of foreclosing. 
Welch v. Adams, 1 Met. 494. 

In the present case, however, we perceive no entry or any 
thing equivalent to an act of taking possession ; but, on the 
contrary, that which amounts to a waiver of any such claim 
on the part of the mortgagee. His receiving Houghton’s lease | 
of Twitchell amounted to nothing more than an authority 
from the lessor to receive the rent of Houghton, during his 
term ; and that term had expired before the present plaintiff 
let the premises to the defendant. The mortgagee neither 
made an entry on the defendant, nor gave him notice to pay 
to him; but, on the contrary, brought an action against the 
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present plaintiff, to foreclose — thereby averring himself dis- 
seized and out of possession — obtained judgment and execu- 
tion, and entered under that execution, in March 1844. It is 
for the time extending from the expiration of Houghton’s 
lease, in April 1843, to the entry of the mortgagee under his 
judgment, in 1844, that the mortgagee claimed to recover rent 
of the defendant. 

In the case of Wilder v. Houghton, above cited, it was 
decided that the mortgagor was not liable to trespass for 
mesne profits after such a judgment; but, on the contrary, 
that he had a nght to take the rents and profits to his own 
use, until the entry of the mortgagee under his conditional 
judgment. If this be so, a fortiori cannot the mortgagee have 
a suit against the mortgagor’s tenant, to compel the payment 
of rent to himself during the same time. 

Exceptions overruled. 


| 


INHABITANTS OF BERLIN vs. INHABITANTS OF BoLron. 


Under the Rev. Sts. c. 45, §1, clause 12, which provide that a person shall gain a set- 
tlement in a town by residing therein for the space of ten years together, and paying 
all taxes duly assessed on his poll or estate for any five years within said time, a set- 
tlement is not gained by his residing in a town for ten years together, and possessing 
real and personal estate, if the assessors omit to tax him; though such omission is 
not on account of his infirmity or poverty, or by mistake, but in order to prevent his 
acquiring a settlement: Evidence, therefore, that a person, who has resided in a town 
ten years together, possessed such estate, and that the assessors thus omitted to tax 
him, is not admissible in proof of his having gained a settlement in such town. 


Assumpsit to recover expenses incurred for the support of 
Timothy B. Wheeler and his wife, paupers, whose settlement 
was alleged to be in Bolton. 

At the trial in the court of common pleas, before Wells, C. J. 
the only point in dispute was the settlement of the paupers. 
It was admitted by the defendants that Timothy B. Wheeler 
formerly had his settlement in Bolton, and that it still con- 
tinued there, unless he had acquired one in Berlin. It was 
agreed that said Wheeler had resided in Berlin, ever since the 
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year 1826, and that no taxes had been there assessed to or 
paid by him. But the defendants contended that, notwith-. 
standing the omission of the assessors of Berlin, he had ac- 
quired a settlement there ; and they offered evidence to prove 
that, during more than five years in ten successive years, said 
Wheeler was possessed of real and personal estate, and that 
the omission of said assessors to tax him was not on account 
of his age, infirmity or poverty, or through mistake, but in 
order to prevent his acquiring a settlement in Berlin. 

. The judge ruled that said evidence was inadmissible, and 
rejected it. A verdict was thereupon rendered for the plain- 
tiffs, and the defendants alleged exceptions to said ruling. 

FI. H. Dewey, for the defendants. The defence, in this 
case, is placed on the Rev. Sts. c. 45, $ 1, clause 12, and 
the construction heretofore given to that clause. In Wren- 
tham v. Attleborough, 5 Mass. 433, 434, the reason and _ pol- 
icy of the settlement law were well stated, and Parsons, C. J. 
said, ‘‘we cannot admit a construction of the statute, by 
which the real intent and design of it may be frustrated by 
a breach of duty in the assessors, voluntarily committed to 
defeat the statute.” That case was cited by the court, in 
Billerica v. Chelmsford, 10 Mass. 396, without questioning 
it. In Conway v. Deerfield, 11 Mass. 330, it was left to the 
jury to decide whether the assessors omitted to tax the pau- 
per from any corrupt or improper motives, or because he was 
unable to pay taxes. And in Reading v. Tewksbury, 2 Pick. 
535,.1t was held that the jury should have found the reason 
why the pauper was not taxed. It appears from Robbins v. 
Inhabitants of Townsend, 20 Pick. 345, that ability to pay a 
tax is, for some purposes, equivalent to payment. ‘The strong- 
est case against the defendants is Monson v. Chester, 22 Pick. 
385; but even in that case the court did not impugn the 
doctrine on which the present defence is placed. 

_A town cannot set up the frauds of its officers to avoid its 
liabilities. Charlemont v. Conway, 8 Pick. 408. Assessors 
are the agents of their town, and the town is bound by their 
acts. 
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Newton §& B. FE. Thomas, for the plaintiffs. 'The clause 
in the statute, on which the defendants rely, provides that a 
person shall gain a settlement in a town, if he reside therein 
“for the space of ten years together, and pay all state, county 
or town taxes, duly assessed on his poll or estate, for any 
five years within said time.’”’ Questions of settlement are to 
be decided on a strict construction of the statute provisions, 
and by the positive rules of discrimination therein enacted. 
Per Sewall, J. 10 Mass. 397. Per Shaw, C. J. 10 Pick. 513, 
and 12 Pick. 5, 6. Per Morton, J. 22 Pick. 387. 

The dicta in 5 Mass. 434, which affect the case at bar, 
were extrajudicial. The point there adjudged does not touch 
it. Those dicta were first met in 2 Pick. 535, and were there 
departed from, as they were subsequently in 8 Pick. 408. In 
Shrewsbury v. Salem, 19 Pick. 389, a discharge of a party, 
by the town, from a part of his tax, for the fifth year, was 
held to prevent his gaining a settlement. The case of Rob- 
bins v. Inhabitants of Townsend, 20 Pick. 345, went still 
further, and decided that a party, on whom a tax was assessed, 
was prevented from gaining a settlement, by the negligent 
omission to collect it. And it is impossible to find any dis- 
tinction, in principle, between the present case and that of 
Monson v. Chester, 22 Pick. 385. 

Assessors are bound to act by rules of law, and not by the 
direction of the town. They are therefore not the agents of 
- the town, and the town is not responsible for their acts. 

C. Allen, inreply. The case of Wrentham v. Attleborough, 
does not contain mere dicta only, that apply to the case at 
bar. That case proceeded on the ground that an intentional 
omission to assess a person, who ought to be assessed, will 
not avail the town. And that doctrine is not impugned by 
any subsequent adjudication. Long after that decision, there 
was a legislative adoption of the construction there given to 
St. 1793, c. 34, $ 2, clause 12, by a reénactment of that 
clause, in the same terms, in Rev. Sts. c. 45. 

In 10 Mass. 397, Sewall, J. says, ‘‘we must not render the 
rule uncertain, the line variable and shifting, by yielding to 
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arguments of expediency,” &c. And the present plaintiffs 
ask the court not now to shift the rule of thirty five years’ 
standing. The policy of that rule is manifest. It removes 
from assessors the temptation to tamper with their duty and 
oaths. 

Suaw, C. J. The court are called upon to decide a ques- 
tion, in. the present case, which has been often alluded to, in 
settlement cases, but not adjudicated. The defendants admit 
that they are liable to reimburse the expenses incurred by the 
plaintiffs for the relief of Timothy B. Wheeler and his wife, 
unless said Timothy had acquired a settlement in Berlin. 
The defendants claim that he did so acquire a settlement by 
the twelfth mode provided by the Rev. Sts. c. 45, $1. The 
twelfth mode of gaining a settlement is thus stated: ‘ Any 
person of the age of twenty one years, being a citizen,” &c. 
“who shall reside within any town in this State, for the 
space of ten years together, and pay all state, county or town 
taxes, duly assessed on his poll or estate, for any five years 
within said time.” 

It appears by the bill of exceptions, that Wheeler had re- 
sided and had his home, more than ten years together, in 
Berlin; and that during that time he had paid no tax, and no 
tax had been assessed to him. ‘Thus far, it is very obvious 
that he is not brought within the statute. But the defend- 
ants offered to prove that, during more than five years in - 
ten successive years, Wheeler was possessed of real and per- 
‘sonal estate, and that the omission of the assessors to tax him 
was not on account of his age, infirmity or poverty, or through 
mistake, but in order to prevent his acquiring a settlement in 
Berlin. This evidence was rejected. We are therefore bound, 
now, to consider the question in the same manner as if these 
facts were proved; and’ the question is, if found by a jury, 
whether they would prove a settlement gained by Wheeler. 

It has been so often determined that the obligation of towns 
to support paupers results from the provisions of positive 
law, that towns must be brought strictly within them, and 
that analogy, equitable construction and approximation, are 
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all insufficient, that we should have probably said, at once, 
that here were no facts showing a settlement of the pauper 
acquired in Berlin, were it not for the authority, cited in support 
of that point at the argument, of Wrentham v. Attleborough, 
5 Mass. 430. That case seems to be cited as an authority, 
that if a man have taxable property, and the assessors fail to 
assess any tax upon him, either by mistake, or designedly to 
prevent his gaining a settlement, he will gain a settlement 
notwithstanding. But it does not go to that extent, but only 
that if he is in fact assessed to state and town taxes, and pays 
them, though his county tax is omitted, he pays all that is 
duly assessed upon him, and therefore gains a settlement. I, 
as is supposed, it went further, and decided that a wilful and 
designed omission of the assessors to assess a tax on one liable 
and sable will be considered the same, for the purpose of 
gaining a settlement, as if he had been assessed and paid his 
tax, it is manifest that no such point was argued, and no fact 
proved of such wilful omission. 'The court intimate it as 
possible, and then proceed to put it on another ground, viz. 
that of mistake. We cannot find that this case has been 
acted on as an authority to the point now in question. 

In Billerica v. Chelmsford, 10 Mass. 394, it is alluded to, 
not adjudicated ; the point decided was, that the party was 
only bound to pay such taxes as were duly assessed. In Con- 
way Vv. Deerfield, 11 Mass. 327, the point was stated, in the 
facts, whether a designed omission to assess would have the 
effect of an assessment ; but it was not alluded to by the court, 
nor involved in the decision. In Reading v. Tewksbury, 
2 Pick. 535, it was decided that the mere omission to tax one, 
where the cause for such omission does not appear, is not equiv- 
alent. to an actual taxation, and that it is not sufficient’ that 
the person had taxable property. -Perhaps, by suggesting a 
hypothetical case of a designed omission to tax, the court may 
imply that such a case would have a different construction. 

In Charlemont v. Conway, 8 Pick. 408, there is no adjudi- 
cation upon the point ; but in the course of the opinion the 
court say, ‘it may be doubtful whether a town can, at any 
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time, set up its own illegal proceedings in regard to taxes, or 
the misconduct of its officers after the taxes have been paid, 
to defeat the settlement gained thereby.”? Here is stated the 
supposed. principle upon which the position is founded, and it 
may be as well to consider it, at this point. 

In the first place, it is obvious that it is for the town. at- 
tempting to establish a settlement, to prove affirmatively the 
facts on which the law gives a settlement. Besides ; the obser- 
vation relied on is founded on the notion of estoppel, and it 
assumes that the wilful omission to assess a tax is the illegal 
act of the town or its officers. But we think this cannot be 
maintained. 'The assessment, or omission to assess a tax, 1s 
not the act of the town, or one over which they have any 
control. They cannot, by their vote, require or forbid such 
assessment. And further; the assessors are not the officers of 
the town, in the sense of being their agents, liable to be direct- 
ed, controlled or restrained by the town. ‘They are chosen 
by the town, and have important duties to perform in and for 
the town; and in this sense are town officers. But their 
duties are prescribed, regulated and limited by law; and the 
voters and town inhabitants are the very subjects over whom 
their authority is to be exercised. Their duties are regulated 
by provisions of law, and secured by the sanction of an oath. 
How then can the town be bound or estopped, or its rights 
implicated, by the illegal acts of those who are not their 
agents, and over whose conduct they have no power? It 
appears to us, rather, that they are a class of officers, con- 
stituted by law, whose official acts, done within the scope 
of their authority, are entitled to the presumption of law that 
omnia rite acta sunt. ‘This presumption is conclusive as to - 
the general acts done by such officers, unless when an, indi- 
vidual can show himself aggrieved by some abuse of such 
authority ; in which case he will have his remedy against the 
wrong-doer. | | 

And this leads us to another consideration, which we think 
of great importance, and that is, the nature and difficulties of 
the proof which the adoption of the proposed rule would 
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require. In asystem so deeply interesting to the community 
as that of the support of the poor, attended with so heavy an 
expense in the working, and to be carried into operation by 
so large a body of officers, it 1s important that it should de- 
pend, as far as possible, upon a few plain principles of law, 
and: those applied to a state of facts capable of easy, plain and 
precise proof. Now, what is the proof offered in the present 
case? It was, that Wheeler, during five years of the ten 
years, was possessed of real and personal estate ; also, though 
not embraced in the offer, yet necessarily implied, that it 
was subject to taxation; that he was able to pay, and in all 
probability would have paid such taxes; involving the ques- 
tion of his general pecuniary ability, his debts, his age, health, 
capacity to labor, and dependent connections. "The offer, 
also, in terms, was further to prove several negatives; that the 
omission of the assessors to tax him was not on account of his 
age, nor infirmity, nor poverty, nor through mistake, but from 
an illegal and corrupt motive, contrary to their duty, in order to 
prevent his acquiring a settlement in Berlin. How can this state 
of mind, and these illegal motives of the assessors, be proved? 
There may be three or more chosen, and also assistant asses- 
sors. Shall the proof extend to the whole, or to a majority, 
or toa single one? Such proof may apply as well to a deriv- 
ative as to a personal settlement ; to the pauper whose pres- 
ent support is the subject of controversy, or to his great 
grandfather, and extend back ten or seventy years. Besides ; 
the point is, to establish a settlement by proof of facts, of 
the nature described, for all purposes. If it is to be a subject 
of inquiry before a jury, it must be a subject of preliminary 
‘inquiry and discussion between towns. 

It seems sufficient to allude, in the briefest manner, to the 
difficulties of such proof, and to the expense and litigation to 
which it would tend. May it not then be considered more. 
consistent with correct principle, as well as more conducive to 
useful ends, to regard the acts of officers of the law, whose du- 
ties are sécured and guarded by such sanctions, as the evidence, 

which the law has provided, of acts rightfully and properly 
vo, x, 11 
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done, so far as the condition and rights of other persons are 
established by and dependent upon them, than to throw them 
open to an inquiry, perhaps after a great lapse of time, which 
would be attended with great difficulty, and often lead to no 
satisfactory result ? 

Since the decision which was the immediate occasion ot 
the foregoing remarks, there have been several, which we 
think go far to settle the present question by authority. In 
Shrewsbury v. Salem, 19 Pick. 389, it was decided that the 
voluntary remission of a tax, by vote of the town, was not 
equivalent toa payment, in gaining asettlement. In Robbins 
v. Inhabitants of Townsend, 20 Pick. 345, it was held that 
the omission of a collector to collect a tax duly assessed, 
though accompanied by an offer of evidence to show that by 
a due diligence it might have been collected, did not supply 
the want of proof of payment of the tax, in deciding the ques- 
tion of settlement. In Monson v. Chester, 22 Pick. 387, the 
whole subject is fully discussed and the cases reviewed ; and 
if it is not a precise authority for the present case, it affirms 
principles upon which we think this must be decided. 

The court are of opinion that the evidence offered by the 
defendants was rightly rejected, that the exceptions must be 
overruled, and judgment entered on the verdict for the 
plaintiffs. 


—_—_——_—. 


Danie, Levtanp vs. Cates Lorine. 


A. made seven promissory notes, of the same date, payable to B. or order, at different 
times, and gave B. two mortgages of personal property, to secure payment of the notes 
as they should become due. The first two notes were paid by A. at maturity: B. and 
C. indorsed one of the other notes toa bank that discounted it, and B, indorsed 
another of the notes to C.: B. also assigned said mortgages to the bank, to secure 
payment of the discounted note: The bank foreclosed said mortgages, and C., 
with the consent of B., placed the note, which B. had indorsed to him, in the 
hands of the cashier of the bank, as agent of C., to do with it as he should think for 
C.’s best interest, and to secure it, if he could, out of the mortgaged property in the 
cashier’s hands, which was of greater value than the amount of the five notes which 
A. had not paid: The cashier commenced an action for C., against A., on the note 
indorsed by B, to C., and caused A.’s property to be attached to secure it. Held, 
that the foreclosure of the mortgages by the bank did not operate as payment of the 
note eld by C., and that A. was liable to eaid action. 
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Assumpsir on a note signed by the defendant, dated Janu- 
ary 31st 1843, promising to pay Samuel R. Leland, or order, 
$423°39 in eight months, and indorsed in blank by said 
Samuel R. 

At the trial in the court of common pleas, before Mer- 
rick, J. one ground of defence was payment; and for the 
purpose of supporting this defence, the defendant offered in 
evidence a bill of sale from said Samuel R. to him, of even 
date with said note, of a stock of goods valued in said bill 
at 2617-30, and offered to prove that said Samuel R., at the 
same time, and as a part of the same transaction, gave to 
the defendant his written obligation that he would correct 
uny mistake that had been made in taking the account of 
said stock, and make allowance for any part thereof which 
should thereafter appear to have been invoiced at a price 
above its fair value. It also appeared in evidence that the 
defendant, at the same time, gave seven notes, payable to 
said Samuel R. or order, in payment for said stock; one for 
$250°33, payable in two months; one for $423-41, payable 
in four months ; four for $423°39 each, payable in six, eight, 
ten and twelve months; and one for $250, payable in four- 
teen months ; amounting, in all, to said sum of $2617:30; 
and that the defendant, on the same day, executed to the 
said Samuel R., as security for the payment of said notes, a 
mortgage of the same stock, conditioned to pay the said sev- 
eral notes, as they should become due. 

The defendant also offered to prove that he, on the 4th of 
March 1843, mortgaged to said Samuel R. other personal 
property, of the value of $600, as further security for the 
payment of said notes as they should become due ; that there 
was no other consideration for said last mentioned mortgage ; 
that said Samuel R., on the same day, assigned that mort- 
gage to the Central Bank, as security for the payment of the 
note aforesaid of $423-39, made payable in six months, 
which said Samuel R. and the plaintiff had indorsed to 
said bank; that on the 5th of June 1843, said Samuel R. 
assigned the mortgage first mentioned, and all the property 
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therein described, to the same bank, to hold to them and 
their assigns as collateral security for said note so as afore- 
said indorsed to and discounted by said bank; that on the 
3d of August 1843, said bank, by its cashier, took possession 
of the property described in both of said mortgages, for the 
purpose of foreclosing them; and that both of them became 
foreclosed as early as the 19th of October 1843. 

The defendant also offered to prove that, about the Ist of 
October 1843, the plaintiff, with the knowledge and consent 
of the said Samuel R., placed the note, which is now in suit, 
in the hands of said cashier, who then, in his official char- 
acter of cashier, had charge and possession of the property 
described in both of said mortgages, holding the same for the 
use and benefit of said bank, for him, the said cashier, as 
agent of the plaintiff, to do with as he should think would 
be for the plaintiff’s best intefest, and to secure it, if he 
could, out of the property in said cashier’s hands. The 
defendant also offered to prove that said cashier procured the 
present suit to be brought, and the defendant’s property to be 
attached. The defendant also offered to prove that he paid 
the two notes aforesaid, that were payable in two and four 
months, when they became due, and that the fair value of 
the property included in the two mortgages, and of which said 
cashier took possession, as aforesaid, exceeded $2600. And 
the defendant contended that, upon the foreclosure of said 
mortgages, the property conveyed by them enured and op- 
erated as payment of the note on which this action was 
brought. But the judge ruled the contrary, and the jury 
returned a verdict for the plaintiff. The defendant there- 
upon alleged exceptions to said ruling. 

G. Parker, for the defendant. Ifthe payee had. held the 
note when the mortgages were foreclosed, it would have been 
paid or the debt extinguished. Hedge v. Holmes, 10 Pick. 
380. Hatch v. White, 2 Gallis. 152. West v. Chamberlin, 
8 Pick. 338. Derby Bank v. Landon, 3 Connect. 62. The 
question is, whether the case at bar is within these deci- 
sions. The mortgagee, when he transfers a note secured — 
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by mortgage, holds the mortgaged property in trust for the 
holder of the note. Crane v. March, 4 Pick. 136. Hast- 
man v. Foster, 8 Met. 19. It was for the interest of the 
payee, as indorser, that the note should be paid by the mort- 
gaged property, and he and the plaintiff directed that it 
should be so paid, if possible. 'There was, therefore, an ap- 
plication of that property, with the consent of all the parties 
interested, to the payment of the note. 

Kinnicutt, for the plaintiff. The cases cited for the defend- 
ant show only that, if the note had been held by the mortga- 
gee or his assignees, the foreclosure would have operated as 
payment, so far as the mortgaged property would suffice. 
But a note is negotiable though it is secured by mortgage, 
and the indorsee is not affected by the relations of prior par- 
ties. See Wheeler v. Guild, 20 Pick. 545. Crane v. March, 
A Pick. 136. 

If the facts in this case show payment, it was payment to 
a prior party, who was not in possession of the note. If the 
bank be trustee for the plaintiff, he might, if he pleased, 
have looked to the bank for payment. But he has another 
remedy, by suit against the maker or indorser. 

Suaw, C. J. This case seems too clear to admit of doubt, 
or to allow of much illustration. When the defendant gave 
to Samuel R. Leland or order seven promissory notes paya- 
ble on time, he enabled the promisee to constitute seven 
creditors, each of whom had a perfect remedy against him, 
on his personal undertaking, without regard to any collateral 
security given to the promisee, and not assigned to such 
indorsee. It is no doubt true, that if the original creditor 
continues to hold the note, and converts: the property held 
as collateral into money, or forecloses a mortgage upon it, it 
may operate as payment in whole or in part, according to 
its value. So if the indorsee of the note is also the assignee 
of the mortgage. But here the plaintiff was not assignee of 
the mortgage, and took no interest in or claim to it, legal cr 
equitable. If the bank took the whole of the mortgaged 
property for one or two of the notes held by them, and if 
11* 
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the property was worth much more than the amount of the 
notes, it cannot affect the plaintiff ’s right as indorsee. If not 
redeemed, and they foreclosed the mortgage rightfully, as 
a mortgage of the whole property for each several note, it 
was done in pursuance of aright conferred on them by the 
defendant. Exceptions overruled 


eee 


Tue Massacuvusetts Hosprran Lire Insurance Company 
vs. Dexter WIuson. 


When a mortgagee of land, whose title thereto is paramount to that of a lessor there- 
of, takes possession of the land by virtue of an execution issued on a judgment 
recovered by him in a writ of entry, and leaves the lessee in the occupation of 
the land, he is entitled to recover of the lessee the rent subsequently accruing, but 
not the rent which had previously accrued. 


Tus was an action of assumpsit to recover the rent of a 
farm occupied by the defendant, under Joseph Robinson, from 
October 1st 1842 to April 1st 1843. At the trial in the court 
of common pleas, before Merrick, J. it appeared that the 
plaintiffs, having a mortgage upon the farm, and a title para- 
mount to said Robinson’s title, recovered judgment for pos- 
session thereof, and took possession on the Ist of January 
1843, by virtue of a writ of habere facias, which issued on 
said judgment. The defendant continued to occupy the 
farm, without any new contract; and the plaintiffs, on the 
30th of March 1843, for the first time, made demand on him 
to pay rent to them. On the 21st of January 1843, the said 
Robinson drew an order on the defendant, as follows: “ Mr. 
Dexter Wilson. Sir: Please pay Mr. David Wadsworth one 
hundred dollars on the first day of April next, and I will ac- 
count to you, on your lease, for the same. Joseph Robinson.” 
The defendant accepted said order a day or two after it was 
drawn, and paid the amount thereof to said Wadsworth, after 
said 1st of April. 'The said sum of $100 was the amount of 
rent payable by the defendant to Robinson on the said 1st of 
April, by virtue of the lease from Robinson to him. 
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The judge instructed the jury that the defendant was 
bound to pay the rent to the plaintiffs, and a verdict was re- 
turned for them. The defendant alleged exceptions. 

No counsel appeared for the defendant. 

W. A. Bryant, for the plaintiffs. 

Hussarp, J. This is an action of assumpsit to recover the 
rent of a farm, of which the plaintiffs were mortgagees by a 
title paramount to that of Robinson, who leased it to the de- 
fendant ; and it-is understood that the action is brought in 
the name of the mortgagees in behalf of others, who have 
acquired their interest in the estate. 

It does not appear upon the facts, as set forth in the bill of 
exceptions, at what periods the rent was payable by the de- 
fendant to Robinson, whether quarterly, semi-annually, or at 
different times, nor whether the learned judge was guided 
in his opinion by the time when the rent accrued ; but it is 
evident that he considered that the right to all rent remaining 
unpaid at the time when possession was taken, and which 
accrued during the existence of the mortgage, passed with 
the possession taken, as incident thereto, and consequently 
that the plaintiffs were entitled to recover, notwithstanding 
the existence of the lease. 

When a mortgage is made of an estate subsequent to an 
existing lease, the rents and profits pass as incident to the 
reversion ; and if, at the time possession is taken, there is rent 
accruing upon a quarter not expired, the rent passes as inci- 
dent, and the mortgagee, by force of the possession taken, 
may maintain an action for the same. But the rent which 
has accrued prior to the entry does not pass as incident, it 
being but a chose in action. See Mitchburg Cotton Manuf. 
Corp. v. Melven, 15 Mass. 268, and Burden v. Thayer, 3 
Met. 76. 

In the present case, the mortgagees entered under a para- 
mount title; there was no privity between them and the les- 
see, whom they may treat as a disseizor or tenant, at their 
election; and they took the estate, neither fettered nor 
affected by any agreements touching it, made subsequent 
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to their own title. While the mortgagor is in possession, he 
is not accountable for the rents and profits of the estate, and 
those who are in under him, as tenants, stand in his place, 
and are not themselves responsible to the mortgagee before 
entry. - The rent, therefore, in this case, must be apportioned, 
and for the time prior to the entry by the plaintiffs they are 
not entitled to recover; but after entry their right accrues, 
they having continued the defendant as a tenant. Under 
this view of the law the exceptions are sustained as to the 
rent allowed from October to January following. 

A new trial is ordered at the bar of this court. 


Henry R. Pueutrs, Administrator vs. Asapu Rice. 


In a suit by the administrator of an estate that is represented to be insolvent, the 
defendant may set off claims against the intestate which are for sums not liqui- 
dated and which cannot be ascertained by calculation, and are therefore not the 
subject of set-off under the Rev. Sts. c. 96; and such claims may be set off, al- 
though they have been disallowed by the commissioners appointed to examine the 
claims of creditors against the estate of the mtestate, and the claimant has not ap- 
pealed from their decision. 

A promissory note for $500, made by A. payable to B. or order, was indorsed by B. 
to C., for the purpose of making it the property of C., and C. gave B. a written 
promise to return the note to him when A. should pay to C. the sum of $199, 
which B. owed C.: A. died, and C., by advice of S., his attorney, took out letters 
of administration on the estate of A., and brought several successive actions, as 
such administrator, against B. on the note, by advice of S., who commenced those 
actions for C.: C. was nonsuited in those actions, by reason of the negligence and 
unskilfulness of S.: S. afterwards died insolvent, and his administrator commenced 
a suit against C. to recover for services done and money paid by S. in the pros- 
ecution of said actions. Held, that as C. had authority to bring said actions, 
either in his personal capacity, as indorsee, or as administrator of the payee, he 
might set off the damages which he personally sustained by the negligence and 
unskilfulness of S. in the actions brought, as administrator, by the advice of S. 


Assumpsirt to recover for professional services rendered and 
money paid by M. L. Stowe, the plaintifi’s intestate. The 
action was commenced on the 23d of February 1842, by the 
intestate, who died in May 1843. At the next term of the 
court of: common pleas, (September 1843,) the plaintiff took 
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upon himself the prosecution of the suit. At September term 
1844, the defendant moved to file his claims in set-off. The 
estate of said intestate was represented to be insolvent, and 
commissioners were appointed, to whom the plaintiff pre- 
sented the same claims, but offered no evidence to support 
them. ‘The commissioners, in their final report, disallowed 
said claims, and the plaintiff took no appeal. 

At the trial in the court of common pleas, before Mer- 
rick, J. all the plaintiff’s‘said claims were admitted, without 
objection, except the following item: “September 7th 1838. 
To damage and loss occasioned by neglect and want of skill, 
on the part of said Stowe, in prosecuting the claim of the 
defendant against Jonah B. Stratton, and by permitting the 
defendant to become nonsuit in two certain actions against 
said Stratton, at the September term 1838, and not season- 
ably commencing another action and attaching the real 
estate which had been attached on the former writs. $400.” 
To this item the plaintiff objected that it was a claim for 
unliquidated damages, and therefore not the subject of set-off. 
But the judge ruled otherwise, on the ground that the 
original plaintiff had died, and his estate been represented 
insolvent. 

To sustain this claim, the defendant introduced the records 
of three suits successively brought by him, as administrator 
of Isaac Howe, against Jonah B. Stratton, each founded on a 
promissory note for $500, dated April 28th 1821, payable to 
said Howe, or order, in one year, with interest, signed by 
Jonah B. Stratton and William Hovey, attested by a subscrib- 
ing witness, and indorsed in blank by said Howe. ‘There 
was evidence that these suits were brought by the plaintiff’s 
intestate, as attorney of the present defendant, and thatthe 
defendant acted by the direction and advice of said intestate 
in taking out letters of administration on said Howe’s estate, 
and bringing said actions as such administrator. The plaintiff 
objected to the admission of this evidence, because the record 
showed that the claim for damages was in favor of the 
defendant in his capacity of administrator of said Howe, and 
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not in his individual capacity. But the judge ruled, “ that the 
evidence was admissible, and that the question whether the 
damage, if any was sustained, was damage to the defendant 
as administrator, or in his individual capacity, should be sub- 
mitted to the jury.” | 
The defendant then called witnesses, whose testimony 
tended to prove that, on the 10th of March 1830, said Howe 
was indebted to the defendant in the sum of $199-44, which 
the defendant had paid, as surety of Howe, who was poor 
and unable to pay that sum; that said Howe, on that day, at 
the defendant’s request, indorsed to him the note aforesaid for 
$500, for the purpose of transferring it and making it the 
property of the defendant ; that said note was then delivered 
to the defendant by said Howe, and that, at the time of the 
delivery, an oral agreement was made between the defendant 
and said Howe, which was reduced to writing and signed by 
the defendant on the next day, bearing date, however, of the - 
day on which it was orally made. This agreement (after 
reciting the note, and its indorsement as security for money 
paid by the defendant for Howe, to the amount of $199:44) - 
was as follows: ‘‘ Now, therefore, if the abovenamed Jonah B. 
Stratton and William Hovey, or either of them, their heirs or 
assigns, shall, at any time hereafter, pay to mae, my heirs or 
assigns, the abovenamed sum of $199-44, with lawful inter- 
est, then the note is to be returned to him the abovenamed 


Isaac Howe, or his legal representatives, without fraud or 


further delay. Asaph Rice.” 

On this evidence, the defendant contended that the note 
was his property, to the extent of his claim against Howe ; 
and that, although the said suits thereon were brought in his 
name as administrator, yet that they were his individual 
suits, to the extent aforesaid ; and that any damage or loss, by 
misfeasance or neglect of the plaintiff’s intestate, in the man- 
agement of the suits, was a damage to the defendant, in his 
individual capacity, to the extent aforesaid, and that any 
claim for such damage was his individual claim, and not his 
claim as administrator, to the extent aforesaid. 
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The plaintiff insisted, on the contrary, that if the note was 
bona fide the defendant’s property, then his bringing said 
suits as administrator. was a fraud on said Stratton, because 
it was an evasion of the statute of limitations, which would 
have run against the note in the hands of, and sued in the 
name of, the defendant as indorsee, but would not run against 
the note when sued by the defendant in his capacity of ad- 
ministrator, and therefore the defendant was not entitled to 
recover any damages by way of set-off, in the present action; 
because he should not be allowed to take advantage of his 
own wrong doing. - 

The judge ruled, “that if the defendant was the actual 
owner of the note, to the extent claimed, yet he had the 
right to sue and collect it as administrator of the estate of 
Howe, the promisee; and that, if this were the fact, the 
defendant was still entitled to the damages in his individual 
capacity, if damage had been sustained by the intestate’s 
misfeasance or neglect.” : 

The jury returned a general verdict for the defendant, and 
the plaintiff alleged exceptions to the rulings of the judge. 

Ei. Fuller & J. W. Fletcher, for the plaintiff. 

G. Parker, for the defendant. 

Hvussarp, J. The claim of the defendant, which he seexs 
to set off against the demand of the plaintiff’s intestate, is for 
damages sustained by the defendant for want of professional 
skill and diligence on the part of the intestate in prosecuting 
certain suits for him. This, being a claim for a sum which 
is not liquidated and which cannot be ascertained by calcula- 
tion, is not within the statute of set-off, Rev. Sts. c. 96; and 
the defendant cannot avail himself of the provisions of that 
act, to meet the plaintiff’s cause of action. 

But the demand sued in this case being that of an admin- 
istrator of an insolvent estate, the right of set-off is not limited 
to cases provided for by the statute of set-off. It extends to 
all cases where mutual demands exist which survive the 
death of the party; and a defendant, therefore, when sued, 
may set up in defence claims not liquidated, as well as those 
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the amount of which is ascertained. This is the principle 
established in M’ Donald v. Webster, 2 Mass. 498, and which 
has repeatedly received the sanction of this court. Jarvis v. 
Rogers, 15 Mass. 407. Knapp v. Lee, 3 Pick. 460. Bige- 
low v. Folger, 2 Met. 255. And it fully justifies the plead- 
ing of the demand by way of set-off, though not allowed by 
the commissioners of insolvency. 

It has been urged, in this case, that the demand put in suit 
by the plaintiff’s intestate, and for his negligence and want 
of skill in regard to which the defendant now complains, was 
not the property of the defendant, but of a person for whom 
he was administrator, and therefore the defendant cannot avail 
himself of this defence to defeat the payment of a just'de- 
mand against himself. But in answer to this objection it 
may be replied, that the defendant had an interest and legal 
property in the demand, and was authorized either to sue in 
his personal capacity, as indorsee, or as administrator of the 
payee of the note, as he might judge best ; and being advised 


_and directed by the plaintiff’s intestate himself, as to the 


© 


course to be adopted by him, his administrator cannot now 
take advantage of such advice to screen his intestate from 
the claim of the defendant for the injury he personally 
sustained by the want of skill and care on the part of the 


intestate. 


Exceptions overruled. 


TimotHy Snow & another vs. RatpH Warner. 


An unsigned writing directed by A. to B.in these words, “ buy me the following arti- 
cles,” (enumerating them,) is not an authority defining or limiting the power of B.; 
and ther>fore the parol directions given to B. by A. are admissible evidence of B.’s 
authority, as agent of A., in purchasing the articles. 

In a suit against A. for goods alleged to have been bought in the country by B., his 
agent, and to have been delivered to and received by C., his agent in Boston, A.’s 
memorandum book, kept with C., containing a list of goods to be received by C. for 
A., from different persons, is not admissible in evidence for A., for the purpose of 
showing that C. had no authority to receive the goods sued for. Nor are letters ad- 
missible for this purpose, written by C.to A. and es A. to C., respecting the goods 
sued for, after they were delivered to C. 
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Goods are received and accepted by the purchaser, within the statute of frauds, (Rev. 
Sts. c. 74, § 4,) when they are transported by the seller to the place of delivery ap- 
pointed by the agent who contracted for them, and are there delivered to another agent 
of the purchaser, and are by him shipped to a port where the purchaser had given him 
general directions to ship goods of the same kind. 


Assumpsir to recover the value of 500 molasses barrels, 
alleged to have been purchased of the plaintiffs, by Horace 
Warner, for the defendant. Trial in the court of common 
pleas, before Wells, C. J. whose report thereof was as 
follows : 

Horace Warner testified in chief, that he was directed by 
the defendant to purchase the barrels for him ; and on cross- 
examination, he stated that the defendant, at the same time, 
gave him a writing, which was substantially in the follow- 
ing terms: ‘Buy for me the following articles ;”’? enumer- 
ating various barrels and casks of different kinds. 'The de- 
fendant thereupon moved the court that all parol evidence of 
‘authority should be excluded, as the writing was the author- 
ity of the witness, and the only proper evidence of the extent 
of his authority. It appeared from further testimony of the. 
witness, that said writing was not signed by the defendant, 
and that his name was not in any way borne upon the paper. 
The court being of opinion that the writing was a mere 
memorandum, given to the witness to assist his recollection, 
and not a power of attorney, ruled that the witness might 
testify to any verbal directions which the defendant gave 
ham.; *"* 

The defendant’s counsel offered to put in evidence a mem- 
orandum book, kept by the defendant with his agent in Bos- 
ton, who had a general authority to act for him after his de- 
parture from Boston for the South, containing a list of barrels 
to be received by said agent, from various persons, for the 
defendant ; which book was given to said agent before the 
barrels in question were to be delivered, and after they were 
‘contracted for by said Horace. The plaintiff had previously 
introduced testimony tending to show that the defendant 
directed said Horace to have the barrels transported to Bos- 
ton, and then to call on said agent and ascertain from him 
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where the barrels were to be deposited ; or what was to be 
done with them when they should be delivered in Boston. 
The defendant offered this book for the purpose of proving 
(among other things) that said agent had no authority to 
receive the barrels in question. 'The court ruled that said 
book was not evidence for any of the purposes for which it 
was offered ; but admitted the agent to testify that the de- 
fendant directed him about receiving and taking charge of 
certain barrels purchased of sundry persons, and did not give 
him notice of any barrels purchased of the plaintiffs, nor any 
directions respecting such barrels. 

The defendant also offered in evidence two letters — one of 
them written by the agent aforesaid to the defendant, when 
the barrels in question came to the agent, stating that said 
barrels were brought for him from the plaintiffs — the other, 
the answer by the defendant, to said letter, written by the 
defendant at Mobile, on receipt of the letter first named, in 
which the defendant said that he did not know the plaintiffs 
in the transaction. ‘The court ruled that said letters were 
inadmissible in evidence. 

The defendant’s counsel requested the court to instruct 
the jury that, if they were satisfied that there was a contract 
for goods above the price of $50 —no earnest being given, no 
payment made, and no note or memorandum of the bargain 
— unless the plaintiffs proved that some of the goods were 
actually received and accepted by the defendant, then, by 
the: Rev. Sts. c. 74, $ 4, the plaintiffs could not maintain 
this action. But the court instructed the jury, that if they 
were satisfied, by the evidence, that the defendant directed 
the said Horace to cause the said barrels, when purchased, to 
be transported to Boston, and there, to be deposited in such 
place as the defendant’s said agent should direct, and the 
plaintiffs, in pursuance of said direction, did transport the | 
said barrels to Boston, and did there deposit them in a place 
designated by the defendant’s agent, and the said agent did 
afterwards ship them to the South, to the place where, by 
general directions of the defendant, barrels of this kind were 
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ordered to be shipped, this was a sufficient reception and 
acceptance to bind the defendant. 

A verdict was found for the plaintiffs, and the defendant 
alleged exceptions to the aforesaid rulings and instructions. 

Ellis, for the defendant. Horace Warner should not have 
been permitted to testify as to his written authority from 
the defendant. It should have been left to the jury to 
decide, upon production of the paper, whether it was intend- 
ed as an authority. The signature of the defendant was not 
necessary to the validity of the written instrument. The 
writing was not a memorandum of the transaction, but the 
transaction itself. Teall v. Auty, 4 Moore, 542, and 2 Brod. 
& Bing. 99. Brewer v. Palmer, 3 Esp. R. 213. Stevens 
v. Pinney, 2 Moore, 349. Van Deusen v. Frink, 15 Pick. 
449. Boynton v. Rees, 8 Pick. 329. 3 Stark. Ev. 1049. 
1 Greenl. on Ev. $ 84. 

2. ‘he memorandum book given by the defendant to 
his agent, if not admissible for any other purpose, was ad- 
missible as evidence of an act, and that the agent had no 
authority to receive the barrels in question. 

3. The letters which were rejected should have been 
received in evidence. They show that the defendant did 
not accept the barrels). N. England Marine Ins. Co. v. 
De Wolf, 8 Pick. 62. 

4. The instruction as to the reception and acceptance of 
the barrels was wrong. The statute of frauds (Rev. Sts. 
c. 74, § 4) requires an actual assent of the purchaser himself, 
and an acceptance by him, and not by his agent, unless 
specially authorized. Constructive acceptance is not suffi- 
cient. Nicholle v. Plume, 1 Car. & P. 272. Hanson v. 
Armitage, 1 Dowl. & Ryl. 128. Baldey v. Parker, 2 Barn. 
& Cres. 37, and 3 Dowl. & Ryl. 220. Tempest v. Futzger- 
_ ald, 3 Barn. & Ald. 680. Johnson v. Dodgson, 2 Mees. & 
Welsb. 656. Acebal v. Levy, 10 Bing. 376. Howev. Palmer, 
3 Barn. & Ald. 325, per Holroyd, J. Hulliard on Sales, c. 3, 
§ 8. 

N. Wood, for the plaintiffs. 1. The ‘tiles was satisfied that 
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the writing, given by the defendant to Horace Warner, was 
not intended as an authority to him, but was merely a min- 
ute of what he was to buy. His testimony was therefore 
rightly admitted. 3 Stark. Ev. 1043, 1049. Alvord v. 
Smith, 5 Pick. 232. Davenport v. Mason, 15 Mass. 85. 

2.3. The defendant’s memorandum book, as it related to 
transactions between him and third persons only, was inad- 
missible. 'The letters were rightly rejected for the same rea- 
son; and also because they were written after the goods 
were sent to Boston. 

A, Acceptance of the barrels by the defendant’s agent was 
an acceptance by the defendant himself, within the statute of 
frauds. Williams v. Mitchell, 17 Mass. 98. Whitehead v: 
Tuckett, 15 Hast, 400. Paley on Agency, (2d Amer. ed.) 163. 

Huszsarp, J. It is contended by the defendant, that the 
writing in the hands of his agent was the authority under 
which he acted, and that it not only ought to have been 
read to the jury, but that parol evidence should not have 
been admitted to vary or control it. There is no doubt of 
the correctness of the principle asserted in this position. An. 
agent, appointed by a writing which defines and limits his 
authority, is subject to its terms ; and acts done by him, not 
within the scope of the authority, cannot bind his principal ; 
and a person who trades with such agent must examine, for 
himself, whether the agent is acting under written instruc- 
tions; and the principal will not be bound because such 
person was ignorant of their existence. It is his duty to 
inquire, when by his bargain or sale he expects to bind a 
third person. But in the present case the paper relied upon 
by the defendant was not an authority defining and limiting 
the power of the agent. It was an unsigned memorandum 
or schedule, intended apparently to assist the memory of the 
agent as to the several articles to be purchased, and not to 
guide or control his judgment, or to affect in any way the 
rights of third persons. The parol directions to the agent 
were, we think, rightly admitted as evidence of his authority 
to make the purchase. 
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In respect to the memorandum book kept by the defend- 
ant with his. agent in Boston, the directions entered in it 
were neither a part of the res geste, nor did they touch the 
authority. of the agent who purchased the barrels. ‘They 
related merely to the disposition of the goods, after their de- 
livery in Boston by the various persons from whom they 
might be purchased ; and the book could not be received in 
evidence, to affect the bargain by the defendant’s agent with 
the plaintiffs. 

The letters, also, which passed between the agent in Bos- 
ton and the defendant, are subject to the same observations 
that have been made respecting the memorandum book, and 
were rightly excluded. Where letters between one of the 
parties and a third person are parts of the transaction, they 
are properly admissible, as forming a portion of the case. 
But these letters were neither written to the plaintiffs nor 
to the defendant’s agent who purchased of them, and are 
therefore not admissible, as connected with or controlling the 
purchase. 

The last objection raised by the defendant is, that this 
sale, being of goods for the price of fifty dollars or more, and 
there being no note or memorandum in writing of the bar- 
gain, nor any earnest given to bind the bargain, the contract 
is not binding on the defendant, for want of a delivery of 
the goods to the plaintiffs themselves, or proof of acceptance 
thereof by them. 'The authorities cited’ by the defendant’s 
counsel, and upon which -he relies, go to establish the 
doctrine that a constructive delivery to a wharfinger or a 
shipmaster, or to other persons engaged in receiving the 
goods of others, will not be a compliance with the statute 
of frauds, to bind the party as having accepted the goods. 
There was also, apparently, a leaning in the mind of Lord 
Chief Justice Abbott to the opinion that the terms of the 
statute must be literally complied with; that is, that there 
must be an acceptance of the goods by the purchaser him- 
self. Hanson v. Armitage, 1 Dowl. & Ryl. 131. 


We are fully of opinion that the acceptance must be 
2% 
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proved by some clear and unequivocal act of the party to be 
charged. The statute by its language requires it, and the con- 
struction it has received gives full force to. that language. 
But we cannot say that, to bind the purchaser, the acceptance 
can only be by him personally. 'The statute in terms pro- 
vides that an agent may bind his principal by a memoran- 
dum in writing. If, then, an agent can purchase, we think it 
clearly follows — there being no prohibitory clause — that 
an agent duly authorized may also receive property pur- 
chased, and thus bind the principal. It is in accordance 
with the rights and duties of principals and agents in other 
cases, and for the furtherance of trade and commerce. In 
the present case, it was proved that the plaintiffs transported 
the barrels to Boston, and delivered them at the place where 
the purchaser’s agent directed, and that the agent in Boston 
afterwards shipped them to the port at the South where the 
defendant had given general directions to have his barrels 
sent ; and we are of opinion, with the learned judge who 
tried the cause in the court below, that this was a sufficient 
acceptance of the goods, within the statute. ‘There was a 
delivery by the vendors to an agent authorized to receive, 
an acceptance by him, and a forwarding of them to the place 
appointed by the principal. ‘These acts are direct and une- 
quivocal, and constitute a transfer of the property from the 
seller to the purchaser, who, in consequence of it, is bound to 
pay the price of the purchase. 
Exceptions overruled. 


Luxe Hoveuton vs. ApotepHus BarrHoLtomew & another. 


A deed of an equity of redemption, given by an officer to a purchaser thereof at a sale 
on execution, pursuant to the Rev. Sts. c. 73, § 38, gives to the purchaser all the exe- 
cution debtor’s right, title and interest in the premises, as against a subsequent pur- 
chaser or attaching creditor who has actual knowledge of the sale and conveyance by 
the officer, although such deed is not recorded within three months. 

A. attached B.’s right in equity to redeem mortgaged land, and, while A.’s suit was pend 
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ing, the same right was attached in a suit brought in the name of W. for the benefit of 
C., whose estate and effects were all afterwards assigned to D. under the insolvent law : 
A. recovered judgment against B., and caused said right in equity to be seized on 
execution while his,attachment was in force, and to be duly sold; and the officer 
made a deed thereof to E., the purchaser, which was not recorded within three 
months: C. afterwards recovered judgment against B., in the name of W., and exe 
cution issued thereon, upon which the same right in equity was sold to D., to whom 
the officer gave a deed thereof. Held, that E.’s title to the right in equity should 
prevail against the title of D., if C., before the second levy and sale, and before the 
appointment of D. as his assignee, had actual knowledge of the first levy, sale and 
deed, and also of the first attachment, or if D. had such knowledge after his appoint 
ment as assignee of C., and before the second levy and sale. 


Writ oF Entry to recover possession of a tract of land in 
Hardwick. ‘The parties submitted the case to the court on 
the agreed statement of facts which follows: 

“Both parties claim title to the demanded premises under 
Joseph Robinson. ‘The demandant’s title is as follows: On 
the 8th of June 1842, Daniel Bacon commenced a suit against 
said Robinson, and attached his right in equity to redeem said 
premises, which then were and ‘still are subject to a mort- 
gage. At the March term of the court of common pleas, in 
1843, said Bacon recovered judgment against said Robin- 
son, for the sum of $3935-94, damage, and $20-58, costs, and 
within thirty days therefrom levied his execution upon said 
right in equity, which was duly sold to David Paige, and a 
deed thereof executed to him by the officer who made the 
sale. ‘This deed was acknowledged and delivered on the 
day of the sale, but was not recorded until the 12th of Feb- 
ruary 1844. Said Paige subsequently conveyed his interest 
in said premises to Aaron Brooks, jr. who conveyed the same 
to the demandant. 

‘‘ Before the rendition of the aforesaid judgment, to wit, 
on the 28th of July 1842, John Paige, in. the name of Wel- 
come Wadsworth, commenced a suit against said Robinson, 
and attached the same right in equity; and this suit was 
pending in the court of common pleas at the time of the 
aforesaid sale to David Paige. At the June term of said 
court, in 1844, said Wadsworth recovered judgment against 
said Robinson, for the sum of $7908-10 damage, and 41-06, 
costs, and levied his execution, within thirty days, on the 
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same right in equity, which was sold by an officer to the 
tenants, who were assignees of said John Paige, under the 
insolvent law of 1838; and the tenants, on, the day of the 
sale, received a deed from the officer, duly acknowledged, 
and recorded within three months from the time of the 
sale. 

‘“‘ Bartholomew, one of the tenants, was present when said 
right in equity was struck off to Paige, and had knowledge 
of that fact, and that the said Brooks was the attorney of 
John Paige, in the commencement and management of said 
last mentioned suit, and had knowledge of the sale to. David 
Paige, and the delivery of the deed to him, at the time they 
took place. 

‘Judgment to be entered for the demandant or for the 
tenants, as the opinion of, the court may be.” 

Barton §& Bacon, for the demandant. If John Paige or 
the tenants had notice of the officer’s deed to David Paige, 
the second deed cannot prevail against the first. Brooks, 
John Paige’s attorney, had notice, and that was notice to 
Paige. Haven v. Snow, 14 Pick. 32. Jennings v. Moore, 
2 Vern. 609. Astor v. Wells, 4 Wheat. 466. Gosling’s 
case, 3 Simons, 301. When the title is perfected, as be- 
tween vendor and. vendee, actual notice to a third person 
operates on him like the registration of the deed. Knowl- 
edge of an actual passing of the title is complete against 
every one with notice. Per Parker, C. J. 4 Pick. 257. See 
also Wilson v. Mason, 1 Cranch, 100. 1 Story on Eg. 
$$ 395-397. 2 ib. § 1264. As against Robinson, the de- 
mandant’s title was perfected before the registry. The Sz. 
of 1798, c. 77, $ 3, did not require that an officer’s deed of 
an equity of redemption should be recorded. ‘The Rev. Sts. 
c. 73, § 38, first provided for recording it. But the purpose 
of this provision is the same as those respecting the recording 
of other deeds, namely, to give notice to subsequent purchas- 
ers and attaching creditors, and is to be construed, as Wz. 
1783, c. 37, $ 4, and c. 57, $ 2, were, that is, not to apply to 
such purchasers and creditors as have notice without the 
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record. Farnsworth v. Childs, 4 Mass. 637. Priest v. 
Rice, 1 Pick. 164. Curtis v. Mundy, 3 Met. 405. 

It will be said that, as the tenants attached the equity, 
they will hold, if the demandant’s grantor omitted anv 
thing ; and McGregor v. Brown, 5 Pick. 170, will be relied © 
on. But in that case, the subsequent attaching creditor had 
notice only of the prior attachment. Besides; the Rev. Sts. 
c. 73, $$ 18, 38, have altered the law, so that a subsequent 
attaching creditor must wait three months before he can 
safely levy. | 

C. Allen §& Phelps, (W. A. Bryant was with them,) for 
the tenants. By the Rev. Sts. c. 73, $ 38, the recording of 
an officer’s deed of an equity of redemption, is a condition 
precedent to the purchaser’s title. The deed, “‘ being recorded 
in the registry of deeds, within three months after the sale, 
shall give to the purchaser all the right,” &c. of the execu- 
tion debtor. This language is as explicit as possible ; and 
no construction should be made against the express letter of 
a statute. Hdrich’s case, 5 Co. 1186. See also Doe v. All- 
sop, 5 Barn. & Ald. 146. Doe v. Routledge, Cowp. 712. 

The cases cited for the demandant, as to notice without 
registry, were under other statutes, and do not apply. There 
is no decision on St. 1798, c. 77, $3, nor on $ 38 of ¢.,73 of 
the Rev. Sts. In the Rev. Sts. ¢. 59, § 28, it is provided that 
actual notice of conveyances of estates in fee, &c. shall be 
equivalent to registry. And inc. 73, $ 18, it is provided that 
notice of a levy by appraisement shall have the same effect 
as arecord of such levy. But no such provision is made in 
§ 38, in case’ of an officer’s deed of a right in equity. The 
omission was intentional, and the legislature must have 
intended to make a difference in the cases in the different 
sections. See The King v. Inhabitants of Stoke Damerel, 
7 Barn. & Cres. 569. Moser v. Newman, 6 Bing. 561, per 
Park, J. The King v. Skone, 6 East,518. 2 Dwarris on 
Sts. 707. The deed of an equity is given to the purchaser, 
who may record it as soon as he pleases; but a levy by ap- 
vraisement is to be recorded by the officer. This accounts 
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ee 


for the difference in the law in the two cases, viz. that a levy 
shall be good for the creditor, though the officer may not 
perform his whole duty, but that a deed of an equity shall 
not avail the purchaser who omits his duty. 

One year only is allowed for the redemption of an equity, 
(Rev. Sts. c. 73, § 42,) and if the deed is not recorded, how 
is the debtor to know who is the purchaser? He might, in- 
deed, go to the clerk’s office, and see the return on the exe- 
cution; but the execution may be in the clerk’s office at 
Nantucket, though the land may be in Berkshire. In the 
present instance, there was nearly a year’s delay to record 
the deed; so that the tenants might well suppose that the. 
attachment was abandoned, or that Robinson had redeemed 
the land. 

The Rev. Sts. c. 90, $ 28, require notice of an attachment 
of real estate to be deposited in the clerk’s office within three 
days. But would the court decide that a subsequent attach- 
ing creditor or purchaser should not hold the land because 
he knew that an attachment had been made, though not 
notified in the clerk’s office? 

Attaching creditors have a right to take advantage of the: 
defects in each other’s proceedings: and the doctrine of notice 
does not apply. McGregor v. Brown, 5 Pick. 174. 

Dewey, J. The tenants insist that the demandant has 
failed to acquire a legal title in the demanded premises, by 
reason of his omission to record the officer’s. deed to him 
within three months after the sale of the equity of redemption. 

If this was a mere question of the proper construction of 
Rev. Sts. c. 73, § 38, taken as an isolated provision, it might 
be freely admitted that the reading of the section, urged upon 
us by the tenants, would be the more literal and obvious one. 
But we are not at liberty thus to consider the provisions of 
this section, which is only a part of a system, one among 
numerous provisions in relation to the recording of deeds and 
other muniments of title to real estate, and all of which com- 
bined make up our registry law. 

The question before us is really none other than’ a question 
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upon our system of registration of title deeds, and, in deciding 
it, we must regard the course of decisions upon other portions 
of the registry law. 'These decisions have a very strong 
bearing upon the immediate question before us, as they were 
made in reference to statute provisions quite as direct and 
positive in their language as the section now under con- 
sideration. 

- The St. of 1783, c. 37, § 4, upon which the cases have more 
usually arisen, was direct and explicit, that deeds not recorded 
should only avail as against the grantor and his heirs. But 
it was early settled by judicial decisions, that this enactment 
was made only to secure bona fide purchasers, who should 
have acquired title by a subsequent deed without knowledge 
of the previous conveyance; that the object of the statute 
was effected where this knowledge was acquired through 
other sources than the registry ; and that, where such knowl- 
edge was established by evidence, the want of registry was no 
objection to giving effect to the deed. The doctrine was, to 
quote the language of Parker, C. J. in the case of Priest v. 
Rice, 1 Pick. 168, that ‘actual notice proved is, to the person 
affected by it, as useful, and ought to be attended with the 
same consequences, as public notice in the. registry.” The 
principle has, through numerous decisions, which I forbear to 
cite, come to be well settled as to the general statute provision 
requiring deeds to be recorded, that if the second grantee has 
notice, at the time of the taking his deed, of a prior unregis- 
tered deed, it is the same to him as if such deed had beer, 
recorded. 

A distinction was at one period suggested, and attempted 
‘to be maintained, between the cases of attaching creditors, 
and those claiming under a deed, and it was insisted that the 
former were not affected by notice of the existence of an 
unrecorded deed ; but this attempted distinction has been de- 
clared not to be sound, and is indeed wholly repudiated by. 
this court. Priest v. Rice, 1 Pick. 164. Curtis v. Mundy, 
3 Met. 405. Upon the question raised in the case before us, 
we have a strong analogous case in that of McLellan v. Whit- 
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ney, 15 Mass. 137. It arose upon St. 1783, c, 57, $ 2, requir- 
ing the recording of the levy of an execution upon real estate 
by appraisement. This statute, it is to be remembered, had 
provisions substantially similar to Rev. Sts. c. 73, § 38, now 
under consideration; both requiring the record of the levy 
within three months. It was there contended, as in the 
present case, that the recording of the levy within three 
months was a condition essential to the vesting of a legal title 
in the creditor; but this court held otherwise, giving to this 
provision, which required the recording of a levy of execu- 
tion in three months, the same construction which they had 
already given to St. 1783, c. 37, requiring the recording of 
deeds, and holding that, as to the former as well as the latter, 
the object of the registry was none other than to give notice 
to a subsequent purchaser or attaching creditor, and that it 
was not a prerequisite to the vesting of the title; thus con- 
struing the registry laws in the spint of the rule declared by 
the supreme court of the State of New York, in Jackson v. 
West, 10 Johns. 466, that ‘the courts are to construe the re- 
gistry act not so literally as to work injustice, but so liberally 
as to prevent the mischief and advance the remedy.” 

If the revised statutes had merely reénacted, in totidem 
verbis, the Sts. of 1783, c. 37 and c. 57, the present question 
would hardly have arisen; as those statutes contained pro- 
visions equally stringent as those of $ 38 of c. 73 of the Rev. 
Sts., and as all the reasons for giving effect to an unrecorded 
title, as against purchasers-or attaching creditors having full 
knowledge of such deed or such levy of execution, apply 
quite as strongly to cases of grantees holding by purchase 
under a sheriff’s sale of an equity of redemption. The only 
real ground of argument for maintaining a distinction between 
the cases of omission to record an ordinary deed or a levy by 
appraisement, and a levy by sale of an equity of redemption, 
is the fact, that in the revised statutes the legislature have, in 
direct terms, made provision with regard to ordinary deeds and 
levies on real estate by appraisement, that such want of record 
shall not render them invalid as against a purchaser or attaching 
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creditor having actual knowledge of such unrecorded deed, or 
unrecorded levy of execution, (Rev. Sts. c. 59, $ 28; c. 73, 
$ 18;) but have omitted to make a corresponding provision as 
to the omission to record deeds given by the sheriff on the 
sale of an equity of redemption of real estate. From this cir- 
cumstance it is argued, that we must apply a different rule in 
the latter case. ‘To this course of reasoning I reply, in the 
first place, that the rule of law which gives effect to an un- 
recorded deed or unrecorded levy of execution, as against a 
purchaser or attaching creditor with notice, does not derive its 
force and effect from the provisions of the revised statutes 
above referred to. Without any such clause as is contained 
in these statutes, such unrecorded deeds and levies would have 
been equally valid as respects individuals having notice there- 
of. The introduction of these exceptions into the revised 
statutes has not, therefore, changed the law, nor given any 
new force and effect to unrecorded deeds or levies ‘of execu- 
tion. How it happened that these exceptions were introduced 
in the case of ordinary deeds and levies by appraisement, is 
quite apparent to my mind, and is satisfactorily accounted for 
by the well known fact, that in the revision of the statutes, 
the principle of adding to the former statute provisions a 
clause, confirmatory of the judicial constructions thereof, was 
adopted in numerous cases. As has been already stated, the 
court had fully recognized and adopted the doctrine, that the 
object of the registry act was satisfied by bringing home to 
the party objecting to the want of registry actual knowledge 
of the unrecorded deed or levy; aud the legislature added to 
the registry act, by way of positive enactment, what had 
already become the law of the land by force of judicial 
decisions. The fact that the legislative enactment applies as 
well to levies of execution by appraisement of real estate as 
to ordinary deeds, and alike dispenses with the record in both 
cases where knowledge of the act exists, is a strong legislative 
declaration that no distinction exists, as to necessity of the 
registry, between the cases of ordinary conveyances by deed, 
and those of title by levv of execution. In both, the omis- 
VOL. X. 13 
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sion to record may be supplied by showing actual knowledge 
by the subsequent purchaser, or attaching creditor. This 
seems to remove the objection to the title under an unrecorded 
levy, that it is a mere statute title, and that the party relying 
upon it must bring himself within all the requisitions of the 
statute. 

The application of the rule, that knowledge supplies reg- 
istry, clearly extends as well to attaching creditors as to 
grantees by deed. The case of McGregor v. Brown, 5 Pick. 
170, seemed to advance a contrary opinion as to the case of 
two attaching creditors. But that case will not, perhaps, be 
found necessarily to conflict with the view now taken, inas- 
much as it does not seem to present distinetly the fact of that 
actual notice which is the substitute for the record. But 
however the rule may have been as to the right of succes- 
sive attaching creditors, or whatever doubts there may have 
formerly been whether an omission to record a levy of exe- 
cution within the time prescribed by the statute could be 
supplied by proof of actual notice on the part of one seek- 
ing to avoid the effect of the levy by reason of such omis- 
sion to record it, the Rev. Sts. c. 73, $ 18, have sanctioned 
the application of the rule, that knowledge is a substitute for 
the record, in reference, at least, to one class of attaching 
creditors, viz. those who levy on real estate by appraisement. 

The case before us, of a levy by sale of an equity of re- 
demption, would seem to be one much stronger for the appli- 
cation of the rule, that knowledge of the levy and sale isa 
substitute for recording, than that of a levy by appraisement. 
In the latter case, the party who is acquiring the title by the 
levy is necessarily the creditor himself. But the purchaser of 
an equity of redemption is not necessarily the creditor ; he may 
be an entire stranger. By the levy of the execution, and sale 
of the equity, the debt of the creditor is discharged, and the 
new party, the purchaser, may have no other connexion with 
the attachment than what arises from his being such pur- 
chaser, and holding his title under a sheriff’s deed. Of all 
cases arising under the registry law, that of a sheriff’s deed, upon 
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a sale of an equity of redemption, would seem to be the last 
which requires a rigid construction of the registry law. Ordi- 
nary deeds are, in a good degree, private conveyances, and the: 
transactions may be entirely unknown beyond the grantor 
and grantee. A levy of execution on real estate by appraise- 
ment is comparatively a private transaction; no public notice 
being given, and the proceeding being such as. may’ take 
place remote from the public eye. But not so in the case of 
a sale of an equity of redemption, on execution, by an offi- 
cer. Such sale cannot take place unless there shall have 
been a public notice, both by publishing in a newspaper, and 
by posting up notices in public places; and the sale is at 
public. auction. Such, indeed, were the circumstances of 
publicity attending such sales, that it had come to be doubt- 
ed whether any registry was necessary of the deed from the 
sheriff to the purchaser of the equity. It was this very 
doubt that furnished the leading object for this new enact- 
ment, contained in Rev. Sts. c. 73, $ 38, requiring such deeds 
to be recorded in three months, and this with a view to the 
protection of a bond fide purchaser. It was therefore made: 
the subject of a positive enactment. But the legislature, so. 
far from intending to impose a more stringent or onerous 
duty on purchasers under such sheriff’s sale, as to record- 
ing their deeds, place them upon a more liberal footing than 
ordinary purchasers. In considering the effect to be given 
to § 38, we are to look at the state of the law as it existed 
in reference to registration; for every legislative enactment 
is to be taken and construed with reference to the well 
known principles of the common law applicable to the sub- 
ject matter. Now, it had come to be a well settled rule of 
law, sanctioned by a uniform current of judicial decisions, 
that a party, having actual knowledge of the existence of an 
unrecorded deed, was estopped to set up the want of registry, 
and that an attempt to defeat a conveyance, under such cir- 
cumstances, was against good conscience, and a perversion: 
of the great objects of the statute. 

When the legislature enacted that deeds, given to the pur+ 
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chasers of equities of redemption, should be recorded within 
three months, they enacted the provision to be construed and 
enforced upon the principle, well known and long sanctioned, 
that registry laws were made to protect innocent parties, and 
not to protect fraudulent ones; and that actual notice was 
equally operative as the registry, as to those affected with 
such notice. We see no sufficient reason why it should not 
be thus construed, and governed by the principles that are 
applicable to the registry of other deeds and other levies of 
executions. Such a view of the matter secures symmetry in 
the law of registration, placing all these various deeds and 
levies upon the same footing as to the necessity of comply- 
ing with the registry act, and the effect that is to be given to. 
actual knowledge, as a substitute for such record. 

A different view of this matter would lead to a most incon- 
gruous state of the law, in the matter of registration, A levy 
of execution upon real estate by appraisement, though required 
to be recorded in three months, would be held good if unre- 
corded, when the fact of such levy was known to a subsequent 
purchaser or attaching creditor ; while, on the other hand, a 
purchaser, under a levy of execution and sheriff’s sale of an 
equity of redemption, who had omitted to record his deed, 
would be deprived of his estate, although he might be alike 
able to show actual knowledge, by the subsequent purchaser, 
of the existence of his deed. What possible reason can be 
assigned for the distinction in the two cases? ‘They are both 
cases of attachments, and both equally liable to the objection 
that it is a race of diligence between contending creditors. 
And the only difference that exists is one that is favorable to 
cases of purchasers at a sheriff’s sale, namely, that in this 
case the race of diligence has-been run, the creditor satisfied, 
and.a third party introduced, whose title deeds are as much 
in equity to be sustained against those who, with full knowl- 
edge of the title, attempt to set it aside for want of registry, 
as any other class of grantees. 

We are satisfied that one and the same principle applies to 
these various titles, and that the omission to record a deed, 
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given to the purchaser of an equity of redemption at a sheriff’s 
sale, will not necessarily render such conveyance invalid in 
law ; that as between such purchaser and one taking a deed 
subsequently from the debtor, or one ‘making an original at- 
tachment or levy of execution, if such subsequent grantee or 
attaching creditor has actual knowledge of such unrecorded 
deed, it is equally operative upon him as if the same had been 
duly recorded. | 

A question similar in principle arose upon the St. 5 Anne, 
c. 18, $ 4, which provides that no judgment shall affect or 
bind any lands situate in West Riding, but only from the 
time a memorial of such judgment shall be entered at the 
register office ; and it was held that the decisions under the 
Middlesex registry act, requiring deeds to be recorded, must 
apply equally to this statute, and that notice of the judgment 
was equivalent to the registry. Gtosling’s case, 3 Simons, 
301. 

The only further inquiry of a general character is, whether, 
when a title is set up under a second levy and sale of an 
equity of redemption, on an execution issued upon a judgment 
rendered in a suit where there had been an attachment sub- 
sisting before and at the time of the first levy and sale, 
the title under the first levy and deed, though not recorded 
within three months, may be sustained as against such second 
levy and sale. In the opinion of the court, it may be thus 
sustained, if the creditor in such second execution (he being 
also the purchaser of the equity of redemption) shall, at or 
before the time of making the sale on his execution, have 
actual knowledge of the prior levy and sale, and also of the 
further fact that the creditor in such execution, on which the 
first sale was made, had an attachment of such right in 
equity prior to that of the creditor in the second levy. 

In the present case, the purchasers under the second levy 
are to be taken and considered as representing John Paige, the 
real creditor in interest in the second execution, and to whom 
the question of notice applies ; they being his assignees. And. 
notice to said Paige at any time before the appointment o 
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the said assignees, or notice to the said assignees and pur- 
chasers at any time after their appointment and before the sale 
to them, will be sufficient notice to avoid the objection of 
want of registry. | 

The court are also of opinion that the facts stated by the 
parties are sufficient to authorize us to hold that the purchas- 
ers under the second sale had notice of the first levy and 
sale. But in the matter of notice of the prior attachment 
made by the creditor in the first levy, the facts are not so dis- 
tinctly stated or admitted as to warrant us in assuming that 
such notice is conceded. Unless the fact on this last point is 
agreed by the parties, all the evidence bearing upon this point 
must be submitted to the jury. All facts, tending to show 
the agency and knowledge of Mr. Brooks acting as attorney to 
the second attaching creditor, are proper evidence to be sub- 
mitted to the jury, to show knowledge in John Paige and his 
assignees, but not conclusive evidence; and such fact being 
established, the first levy and sale will be held good, and 
judgment will, in that case, be rendered for the demandant. 


Hezexian M. Smrru vs. James Kirsy, Jr. 


When a plaintiff in a justice’s court duly files a bill of particulars, in an action of general 
indebitatus assumpsit, and an appeal is taken from the justice’s judgment, and he 
transmits to the court of common pleas a copy of the record and of the papers 
filed in the case, the trial in that court, on the appeal, must be confined to the 
matter set forth in the bill of particulars, unless the plaintiff obtains leave to 
amend it. 

On the trial of an action, brought into the court of common pleas by appeal from a jus- 
tice of the peace, parol evidence is not admissible to prove that a paper, which 
is sent up by the justice as a copy of one that was filed in the case, was so 
filed by the plaintiff as a bill of particulars: The question, whether it was filed 
as a bill of particulars, must be determined by the paper itself, or by the minute 
or filing thereon written, or by the justice’s certificate accompanying it. 


Tus was an action of assumpsit commenced before a 
justice of the peace. The writ contained the general 
counts only. The action was duly entered on the 29th of 
July 1843, and was continued by the justice to the 30th of 
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September following, when issue was joined by the parties, 
and the plaintiff moved for leave to amend his writ, by add- 
ing the name of James Reidel as co-plaintiff. 'The justice 
granted leave so to amend, but the plaintiff did not amend. 
The justice rendered judgment for the plaintiff for $10 and 
costs, and the defendant appealed to the court of common 
pleas. 

At the trial in the court of common pleas, before Mer- 
rick, J. there was found, among the papers sent up by the 
justice, a copy of an order drawn by the defendant on Estes 
Smith, dated July 13th 1848, requesting him to pay to the 
plaintiff and James Reidel ten dollars in said Estes’s “line of 
business.”’? Neither this order, nor a copy thereof, was an- 
nexed to the plaintifi’s original writ; nor was there any 
minute or filing upon it by the justice; nor did the record 
of the justice mention or refer to it. | 

There was also, among the papers sent up by the justice, 
a copy of a writing signed by James Reidel, dated Septem- 
ber 30th 1843, (the day of the trial before the justice,) and 
directed to the justice, wherein said Reidel expressly forbade 
the use of his name as co-plaintiff in said action, and re- 
quested that, if his name had been entered as co-plaintiff, it 
might be stricken out. 

The plaintiff contended, that though he moved for and 
had leave to amend, before the justice, yet that the record 
_ showed that he did not amend, but waived the privilege of 
amending, and went to trial upon his writ as originally 
made ; and he proposed to introduce evidence in support of 
the general counts. To this the defendant objected, and 
contended that the order abovementioned was filed by the 
plaintiff in the justice’s court, as his bill of particulars, and 
that, as no further bill of particulars was ever filed, the plain- 
tiff must now be confined to it. The plaintiff contended 
that there was nothing in the justice’s record, nor any minute 
or filing upon the order itself, showing that it was filed asa 
bill of particulars, but that it appeared affirmatively, from the 
record — which he insisted was the only legal source of» 
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vidence — that the recovery before the justice was not upon 
the order, but upon the general counts, in favor of the plain- 
tiff alone. 

No evidence was offered that the defendant had ever called 
upon the plaintiff for a bill of particulars. 

The judge ruled, that to constitute the order a bill of par- 
ticulars, it was not necessary that it should so appear from 
- the record, or from the filing ; but that the fact, whether or 
not it was filed in the court below as the bill of particulars, 
might be ascertained by an examination of the record, the 
papers in the case, and by evidence aliunde ; and he admitted 
evidence for this purpose, to the admission of which the 
plaintiff objected. 

The defendant thereupon called and emailed the said 
justice, and the plaintiff called and examined the counsel who 
appeared for him before the justice. The judge being fully 
satisfied, upon consideration of the record and papers in the 
case, and the evidence produced, that said order was filed by 
the plaintiff, in the court below, as his bill of particulars 
and only cause of action, ruled that the plaintiff must be 
confined to it in the trial, and could not introduce evidence 
of other matters and claims, under the general counts. 

The plaintiff thereupon submitted to a verdict against him, 
and alleged exceptions to the judge’s rulings. 

G. Parker, for the plaintiff. Parol evidence was s wrong- 
ly admitted to prove that the order was filed, in the jus- 
tice’s court, as a bill of particulars. ‘That fact should have 
been ascertained by the record alone. Manny v. Harris, 2 
Johns. 24. Sintzenick v. Lucas, 1 Esp. R. 48. Or, if other 
evidence was admissible, it was for the jury to pass upon it, 
and not the court. | 

The evidence was inadmissible, because it contradicted the 
record. ‘The order in favor of Smith & Reidel showed no 
cause of action for Smith alone; and yet he alone recovered 
judgment. See Tucker v. Marwell, 11 Mass. 143. 

F.. H. Dewey, for the defendant. The defendant was 
~bound by Rev. Sts. c. 85, $ 15, to bring up ‘a copy of the 
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record, and of all the papers filed in the case ;’’ and the jus- 
tice was also bound to furnish him with a copy thereof. 
The justice has sent upa copy of the order, as it was filed in 
his court; and it is competent for the defendant to show, by 
evidence aliunde, that the order was filed as a bill of par- 
ticulars. See Webster v. Lee, 5 Mass. 334. Smith v. Whit- 
ing, 11 Mass. 445. Hastman v. Cooper, 15 Pick. 286. 
Young v. Black, 7 Cranch, 565. Ravee v. Farmer, 4 'T. R. 
146. Phillips v. Berick, 16 Johns. 136. The evidence was 
admissible, from the necessity of the case. The record did 
not show the ground of action; and arecord never does show 
it, when the counts are in general indebitatus assumpsit. 
Bills of particulars seldom have any minute thereon, to show 
that they are filed. As the record did not show the state of 
the case, the next best evidence was the testimony of the 
justice. | 

Dewey, J. The only real question, in this case, is upon 
the ruling of the court of common pleas as to a certain paper 
relied upon by the defendant as a bill of particulars. The 
case came up hy appeal from a: justice of the peace, and 
accompanying the papers sent up there was an instrument of 
the following purport: “ Worcester, July 13th 1843. Mr. 
Estes Smith: Sir, Please pay James Reidel and Hezekiah 
Smith, ten dollars in your line of business, and I will account 
to you for the same. James Kirby, Jr.”’ To this paper there 
was neither caption, nor any filing or memorandum indorsed 
thereon, indicating the purpose for which it was used before 
the justice. The counsel for the defendant insisted, before 
the court of common pleas, that on the trial before the justice, 
this document was introduced and used as a bill of partic- 
ulars, and offered parol evidence to establish the fact ; and 
he contended that, in fhe further proceedings in the cause, it 
was to be taken as such, and that the trial should now pro- 
ceed on this assumption, and the plaintiff be restricted. in 
his proof, to the cause of ‘action set forth in this paper. The 
plaintiff objected to the introduction of parol evidence to prove 
that the paper was thus used before the justice asa bill of 
particulars and the specification of the plaintiff’s demand. 
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There is no doubt, where a bill of particulars has been 
duly filed before the justice, and is thereby made the founda- 
tion of the judgment, and the same is duly certified as such, 
and sent up with the papers, under the statute provisions 
requiring the justice, in cases of appeal from his judgment, 
to send up certified copies of the record and of all papers 
filed with him in the case, that the case is to be tried, on the 
appeal, upon the bill of particulars thus filed, unless the bill, 
for good and sufficient cause shown to the court of common 
pleas, be allowed by that court to be amended. 

The inquiry then arises as to the mode of authenticating a 
document of this character; whether it must appear to be 
such by the copy of the record transmitted by the justice ; 
or a memorandum or filing on the paper itself; or by a copy 
thereof, certified by the justice ; or whether its character and 
use, before the justice, may be shown by witnesses called to 
establish that fact. This latter mode is objectionable and 
not warranted by law. By statute, it is made the duty of 
the justice to make a record of all the proceedings in the 
case, and send up a copy of the same and of all papers filed 
in the case ; and this duty, properly discharged, will always 
secure the right of the parties in this respect ; and any paper 
in the case, filed with the justice, though not embraced in 
the record, will thus be substantiated as competent evidence, 
if certified with the proper memorandum or filing, indicat- 
ing the purpose for which it was introduced and used before 
him. 

The importance of strictly adhering to the ordinary rules, 
and requiring formality in the evidence of proceedings before 
justices of the peace, where those proceedings become im- 
portant on trials of issues before other tribunals, was much 
considered, and strongly enforced, in the case of Sayles v. 
Briggs, 4 Met. 421. Strong objections exist to the intro- 
duction of parol testimony in such cases. Collateral issues 
are thus presented, and questions of fact are to be tried upon 
the testimony of witnesses, where a written document may 
and ought to be conclusive. Cases may exist, and such were 
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cited by the defendant’s counsel, where, from the nature of 

the question, resort must be had to parol evidence as to the 

course of proceedings and the matter in issue before another 

tribunal; as where, after there has been a trial at law upon 

the general counts in a writ, a subsequent action is brought, 

and the party has occasion to show what was the subject of 

controversy in the former suit. Unless parol evidence were 

admissible in such case, the party might be excluded from | 
showing a former recovery, or judgment in his favor, on the 

same cause of action. But no such necessity exists here. 

The bill of particulars may always be authenticated by the 
filing of the plaintiff or of the justice upon it, indicating its 
character. If this is not done, it is always competent for the 
defendant to insist upon it before proceeding to trial. This 
being done, if any question is afterwards raised in the court 
of common pleas, or in this court, as to the character of the 
paper, it must be settled by the indorsement on the paper 
itself, or by the certificate of the justice accompanying it, or 
by a certified copy thereof. 

New trial granted. 


Grorce W. Reep vs. Wiiuiam T’. MerririeLp. 


C. conveyed to W., by deed, all the timber on C.’s land, “said W. to have five 
years to get off said timber, and to have no right to the wood which may 
arise from cutting the timber:” C. afterwards conveyed the land to R., “except- 
ing a lease of all the timber thereon given by said C. to W.;” and R. conveyed 
the same landto R. jr. Held, that this conveyance to W. was not a grant of any 
such interest in the land as to give him exclusive possession thereof’; that W.’s 
right of entry to cut and carry away the timber was terminated at the end of 
five years; and that R.jr., without previous entry, might maintain trespass against 
W.’s assigns, for cutting and carrying away timber after the expiration of five 
years, 


Trespass for breaking the plaintiff’s close in Hubbardston, 
and cutting and carrying away timber. Writ dated February 


19th 1844. x 
At the trial in the court of common pleas, before Mer- 
rick, J. it was admitted that Jason Chamberlain owned the 
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locus in quo on the 11th of August 1836. The plaintiff, to 
prove his title, produced a deed from said Chamberlain, dated 
August 15th 1837, conveying the Jocus to Micajah Reed, the 
father of the plaintiff, “excepting a lease of all the timber 
thereon given by said Chamberlain to one Alvan Wait,” 
and referring to said lease for further particulars; also a deed 
from said Micajah, dated June 15th 1841, conveying the 
same premises to the plaintiff. He also offered evidence 
tending to prove that, between the 5th and 19th days of 
February 1844, (the time alleged in. his writ,) a quantity of. 
timber, of the description mentioned in the contract of sale 
hereinafter mentioned, was cut on said premises, and carried 
therefrom, by the defendant’s directions. 

The defendant produced in evidence an instrument under 
seal, executed by said Chamberlain and Wait on the 11th of 
August 1836, which contained the following clause: ‘“ The 
said Jason Chamberlain, for and in consideration of the cove- 
nants and agreements hereinafter mentioned, doth covenant 
and agree with said Wait to sell, and by these presents does 
sell and convey to said Wait all the timber on about one hun- 
dred acres which I own in Hubbardston, it being my intention 
to convey all the timber on my whole lot. What is to be 
understood by the timber is every species of timber suitable 
for hewing, sawing, splitting or shaving. And said Wait is to 
have five years, from the first of April next, to get off said tim- 
ber from said land; and said Wait, when he cuts, is to cut 
clean, leaving all the wood, and doing as little injury to the 
young growth, as is practicable. And said Wait is to have no 
right to ‘the wood which may arise from cutting the timber.” 

It appeared that all the right and interest which said Wait 
acquired, by virtue of the instrument aforesaid, passed by mesne 
assignments, and became vested in the defendant and one Up- 
ham, on the 15th of January 1841. There was no evidence 
that the plaintiff had entered into the premises described in his 
writ, before he commenced this action ; but there was evidence 
that, in December 1841, there was a conversation between 
the plaintiff and defendant respecting the plaintifi’s purchasing 
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the timber upon said premises; that the defendant proposed 
to sell it to the plaintiff for $10; that the plaintiff inquired if | 
the defendant would take his pay in labor, if the plaintiff 
should conclude to purchase said timber, and that the defend- 
ant assented ; but that no sale was then concluded. There 
was also evidence tending to show that, in January 1843, the 
plaintiff performed certain labor for the defendant, of the value 
of about $6, which the defendant supposed was to go towards 
paying for said timber, and also supposed that the plaintiff so 
understood it. ‘There was also some evidence tending to 
show that the reason why the defendant did not get off the 
timber within the time mentioned in said instrument of 
August 11th 1836 was, that he supposed the plaintiff had 
accepted his abovementioned proposal to sell, and that, if the 
plaintiff did not accept that proposal, he (the defendant) was 
to have a reasonable time to get off the timber, after the plain- 
tiff should give him notice that he did not accept said propo- 
sal ; that the defendant so supposed until the 18th of January 
1844, when.the plaintiff claimed pay of his bill for his said 
labor, and the defendant paid it ; that the plaintiff afterwards, 
a few days before the cutting of the timber alleged in his writ, 
forbade the defendant’s agent to cut it, and that the agent in- 
formed the defendant thereof, and that the defendant ordered 
him to cut off the timber, stating that he (the defendant) had 
supposed that the plaintiff had accepted his proposal to have it 
and pay $10 for it in labor, and that said $6 was to have 
gone towards paying for it; but that the plaintiff had claimed 
pay in cash for his labor, and that the defendant had paid 
him therefor, and that the negotiation was at an end. — 

The defendant contended, Ist, that by the instrument afore- 
said, he acquired an interest in the land, and a right to enter 
and cut the timber, which right could be terminated only by 
the plaintiff’s entry ; 2d, that if he acquired no such interest 
in the land, yet he became absolute owner and possessed of 
the timber, which he did not forfeit by the termination of the 
five years mentioned in the original contract; and that, being 
owner, he had a right by law to enter upon the land, and cut 
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and carry away the timber, upon the termination of said five 
years; 3d, that if the lew gave him no such right, by 
reason of his ownership of the timber, yet the transactions 
and pending negotiations between the parties gave him aright 
to enter and cut the timber. 

The judge overruled the first two objections, and instruct- 
ed the jury that, on the expiration of the five years men- 
tioned in the original contract, the property in the timber 
vested in the plaintiff, as owner of the land, and that the de- 
fendant had no right to enter and cut it, unless the jury should 
be satisfied, upon the whole evidence, that the plaintiff gave 
him a license so to enter, and that such license, if given, had 
not been revoked by the plaintiff before the entry and cut- 
ting ; and that license, if by parol, the plaintiff had a right 
to revoke at any moment before the entry and cutting by the 
defendant. | | 

The jury found a verdict for the plaintiff, and the defend- 
ant alleged exceptions to the judge’s rulings and instructions. 

G. Parker, for the defendant. 

F.. Hf. Dewey, for the plaintiff. 

Hussarp, J. It is contended by the defendant that the 
lease (so called) of Chamberlain, under which the defendant 
claims as assignee, conveyed an interest in the land, and that, 
after the expiration of the lease, he became a tenant at suffer- 
ance, and so this‘action will not lie against him before entry 
by the plaintiff. 

The instrument relied upon is the contract or covenant 
between Chamberlain and Wait for the sale of all the timber 
on 100 acres of woodland — every species of timber suitable 
for hewing, sawing, splitting or shaving; Wait to have five 
years, from the Ist of April 1837, to get the timber from the 
land, and to cut clean, leaving all the wood, and doing as lit- 
tle injury to the young trees as practicable, and to have no 
right to the wood which might arise from cutting the tim- 
ber. This is a sale of the standing timber on the land, 
with a right to remove it any time within five years. It is 
not a grant of the land, nor of any such interest in it as to give 
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to the lessee any exclusive possession of the land. A mistake 
is sometimes made by not distinguishing between a right to 
enter on land for a specified purpose, under a license or con- 
tract, and a right of possession by a lessee, to the exclusion of 
the owner of the fee. The first is not only consistent with 
the possession of the owner, but does not alter or affect his 
possession. ‘I'he latter is a grant of the possession, which can- 
not be resumed without an entry by the owner, either absolute 
or constructive. In the present case, the possession of the 
owner was not changed by force of the contract. The pur- 
chaser of the timber had the full right to enter, and cut and 
carry off the timber, but not to oust or disturb the owner, 
who reserved to himself the wood cut from the timber in lop- 
ping or hewing it, and every other beneficial interest in the 
land or its issues. 

The plaintiff, therefore, as the assignee of the grantee of 
Chamberlain, was, by force of his deed, in possession of the 
estate, and there was no necessity of an entry by him to ter- 
minate any right on the part of the defendant. 'The defend- 
ant was not a tenant by sufferance. He had no interest in 
the land; and his right of entry to cut and carry away the 
timber was put an end to by the determination of the lease. 
During its continuance, if he had been disturbed in his right 
of entering and cutting the timber, he could well have main- 
tained an action for such injury, because of his separate inter- 
est in the timber. And even an estate of inheritance may 
exist in the trees on land, while the fee of the soil is in an- 
other. Clap v. Draper, 4 Mass. 266. But here no such 
estate was created, but simply a right, during five years, to 
take off the timber growing on the land. 

The case at bar is not distinguishable in principle from 
that of Pease v. Gibson, 6 Greenl. 81, cited by the plaintiff’s 
counsel, in which the court held that a sale by deed of all 
the timber trees standing on a parcel of land, the purchaser to 
have two years to take off the timber, was only a sale of so 
much of the timber as the vendee might take off in two years, 
and that an entry by him, after that period, was a trespass , 
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although, after the time had expired, the Jand was sold, reserv- 
ing any rights which the purchaser of the timber might have. 
And this case is also a full answer to the defendant’s allega- 
tion that he became the absolute owner of the timber by force 
of the contract, and that, being the owner, he might lawfully 
enter, and cut and carry it away, after the period limited in 
the contract. If this were so, it would not only deprive the 
owner of the land of the right to cultivate and enjoy it, but it 
would amount to an indefinite permission to cut and carry off 
the timber in so gradual a manner that he might avail himself 
of a second growth before the first was all removed, and thus 
in fact defeat the owner of his right in the estate, during the 
life of the vendee. Gilmore v. Wilbur, 12 Pick. 120. 

As to the point raised, that after the five years had passed 
by, there was an understanding and such negotiations between 
the parties as amounted to a license to the defendant to enter 
and take off the timber, without being a trespasser, it has been 
disposed of by the finding of the jury. * 

Exceptions overruled. 


Joun Paice vs. EpHram Stone & another. 


A. conveyed his property, in trust for his creditors, to five assignees who appointed two 
of their number to transact the business of the trust: These two authorized A. to act 
as their agent, and he gave a note “for the assignees.” Held, in a suit against the 
two on the note, that parol evidence was admissible to show that they were intended 
as promisors, and not the five assignees. 

An agent employed in the manufacture of carriages has no authority, by implication 
from the nature of that business, to bind his principal by a negotiable note given for 
labor or materials. . 

In a suit against two principals on a negotiable note, of which they had no knowledge be 
fore action brought, given in their names by their agent, who had no express authority, 
nor any authority by necessary implication from the nature of his business, to give 
such note, it was held, that evidence of the agent’s having given two similar notes, to 
the first of which one only of the principals afterwards assented, and the last of which, 
for a small sum, the principals directed to be settled after they were sued upon it, was 
not sufficient to prove the authority of the agent to bind them by the third note. 

When a party, dealing with an agent, takes his promissory note, with a knowledge 
of his agency, and of the liability of the principal for the debt for which the note is 
given, he thereby d'scharges the principal ; and the contract cannot be afterwards 
rescinded, and a new one made, by which the principal will be bound, without his 
knowledge and assent. 
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Assumpsit by the indorsee of the following note: ‘ T’em- 
pleton, November 2d 1837. For value received, I promise to 
pay Luke L. Knight, or order, one hundred and fifty six dol- 
lars and eighty two cents, on demand, with interest. Asa 
Fessenden, for the assignees.’? The defendants filed the fol- 
lowing specification of defence: “1. They deny the execu- 
tion of the note declared on. 2. They deny that the note 
was given for a good consideration. 3. They say that the 
note, if executed by any one claiming authority to bind the 
defendants, was fraudulently given by such supposed agent ; 
that the fraud was known to the promisee ; and that the note 
was not transferred until it was long overdue. 4. They deny 
the authority of said Fessenden to bind them by the note.” 

At the trial in the court of common pleas, before Wells, C. J. 
the note was produced, and two indorsements of payment ap- 
peared thereon, signed by Knight, the promisee; one of 
$19-53, dated December 13th 1837, and the other of $4, dated 
March 30th 1838. The plaintiff, to prove the execution of 
the note, called Fessenden, the supposed agent, and Knight, 
the promisee. 

Fessenden testified that he signed the note, but could not © 
tell whether the words “ for the assignees ” were written when 
the note was given, or when one of the payments was made 
and indorsed thereon; that they were written by him at one 
of these times; that the payments were made by him from 
funds in his hands, “ growing out of the business ”’ hereinafter 
described. 

Knight testified that the note was originally signed ‘“ Asa 
Fessenden,” without words following the name; that he 
could not remember when the words “for the assignees ”’ 
were written, but that it was soon after the note was given; 
that he could not say it was within four months after the 
date of the note; that he did not recollect whether he told 
one Fiske that the words were added about six months after ; 
that he went to Fessenden, some time after the note was 
given, and got him to put the words upon it; and that he 
transferred the note to the. plaintiff in the summer of 1842. 

14 * 
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He further testified that the note was given for work done 
by him in the shop, under the control of Fessenden, and 
within two years from the date of the note; that a settle- 
ment took place between him and Fessenden, and that he 
supposed, when he took the note, that the defendants were 
lable to pay his account for work; that he sold the note for 
$65. He did not testify, and there was no evidence, that the 
defendants were called upon to pay the note, or that they 
knew of its existence, until the present suit was commenced. 

The plaintiff put into the case an indenture, dated Novem- 
ber 28th 1833, by which the said Fessenden transferred his 
property to John Flint, Stephen P. Maynard, Artemas White 
and the defendants, in trust for the benefit of certain credifors 
therein named, parties of the third part. / 

Maynard, one of said assignees, testified that at a meeting 
of the assignees, soon after the execution of said indenture, 
the defendants were chosen to manage the concern, and that 
he went to work at their request, and charged his work to them. 

Fessenden, being recalled, testified that none of the assign- 
ees, except the defendants, Stone and Lee, acted in the trans- 
‘ actions of the assignees; that the note in question was given 
for the work of Knight; that he (Fessenden) was acting as 
agent for the defendants, and that the agency grew out of the 
manner of doing business ; that the defendants never expressly 
authorized him to sign notes in their behalf; that his business, 
at the time of the assignment of his property, was carriage- 
making ; that the assignees appointed by the indenture agreed 
that the defendants should act in behalf of all, in the execu- 
tion of the trust ; that he was not, at first, allowed to make 
contracts in their behalf, but was allowed to proceed in car- 
rying on the business he had been engaged in, using the 
assigned stock, tools, &c. for that purpose ; that he was to 
receive his support, and that if there should be any profit from 
the business, he was to have it, after the debts provided for in 
the assignment were paid; that he continued to carry on the 
business, until after the note in suit was given and altered to 
its present form; that he hired men, bought stock, and managed 
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the business generally, making contracts in the absence of the 
defendants, and that the defendants, in several conversations, 
acknowledged their liability to pay for labor hired, and stock 
purchased by him; that he, in May 1836, as agent, settled 
with a workman in his employ, who wished to leave the 
neighborhood, and desired a note for the amount due to him ; 
that the witness did not, at that time, consider himself author- 
ized to give notes for the defendants, but that he gave the 
workman a note, signing for the assignees, and, as soon as he 
saw one of the defendants, informed him what he had done, 
and the defendant made no reply ; and that the witness after- 
wards paid that note. 

This witness further testified that, in 1836, he purchased 

~stock at auction, with the consent of Lee, one of the defend- 
ants, and gave his note therefor, signing it for the assignees, 
in the presence of Lee, who indorsed it; that the witness, in 
February 1838, gave a note of $58-98, for labor or stock, to 
Douglass & Bartlett, signing it “Asa Fessenden, for the as- 
signees,” upon which payments were made, in October and 
November following, to the amount of $25, and that the de- 
fendants were afterwards sued on the note for the balance 
due, and, while the action was pending, the debt and costs 
were paid by the defendants’ direction. (There was no evi- 
dence that the defendants knew of the existence of said note, 
until it was sued. ) 

This witness further testified that, in one of the conversa- 
tions that he had with the defendant Stone, in 1838, at the 
shop, Stone stated — Lee, the other defendant, being present 
— that all the property there belonged to them; and that they 
did not expect nor wish to get rid of the contracts for carrying 
on the business. 

This witness further testified that he was never expressly 
authorized to give notes for the defendants ; that he appropri- 
ated, with their consent, the assigned property, to the amount 
of five or six hundred dollars, in payment of debts due from 
him, not provided for in the assignment, and that he appropri- 
ated between two and three hundred dollars of money, the 
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proceeds of said property, to his own private use, without the 
knowledge of the defendants ; that the witness, in April 
1841, assigned his property under the insolvent law of 1838, 
and that the defendants proved their claims against him in- 
the same year. 

Other witnesses testified to declarations of the defendants 
that they were liable for debts contracted for work, stock, 
&c. in the business of carriage-making carried on by Fes- 
senden. 

There was no evidence tending to show that Flint, May- 
nard and White (the other assignees) had any knowledge 
that notes had been given by Fessenden, or that they had 
any knowledge of the course of the business, except the fact 
that they worked in the shop, and the testimony of one of 
them (Maynard) that the defendants, at the time of the as- 
signment, wished him to work there. 

The defendants produced numerous notes, receipts and 
other instruments, given by Fessenden, in the course of 
business, in his own name, in four successive years, begin- 
ing in 1835; and there was no evidence of Fessenden’s 
authority to bind the defendants, except such as resulted 
from the foregoing testimony. 

The defendants’ counsel objected to the maintenance of 
the action, ‘‘ Ist, that the note does not purport to be the 
note of the defendants; 2d, that if the note is the note of 
the defendants, it is the note also of the other assignees, 
Flint, Maynard and White, and that evidence should be 
given of authority to bind them, in order to make the note, 
valid; 3d, that as matter of law upon the evidence, there 
was no authority in Fessenden to alter the writing declared 
on. And said counsel requested the judge to instruct the 
jury, that authority in Fessenden to make contracts, or give 
negotiable notes, in the ordinary course of business, would 
not be sufficient evidence of authority to alter said writing 
after it had been received in payment of the amount due to 
Knight ; and also to instruct the jury, that the note, as ori- 
ginally given by Fessenden, and received, held and used by 
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Knight, was in law a payment of the debt due to Knight for 
the work for which it was given. 

The judge instructed the jury, (among other things,) 
‘that the note, as originally given, was the contract of Fes- 
senden, and bound him alone; and that the addition of the 
words ‘for the assignees,’ in the way and for the purpose 
testified to, was not, strictly speaking, an alteration of the 
original contract, but (granting that Fessenden was author- 
ized to do what he testified he intended to do) the substitute 
of one contract in lieu of another; and that, after these 
words were added, it ceased to be the note of Fessenden, 
‘and became the contract of the persons designated by the 
‘words ‘ the assignees,’ and of them alone; and that the last 
contract took effect when the note, in its changed state, was 
redelivered to Knight, which time appeared, from the’ evi- 
dence, to be between the date of the note, and March 30th 
1838: That it was for the jury to determine whether they 
could, from the evidence, decide what was meant and under- 
stood by the words ‘ Asa Fessenden, for the assignees ;’ 
that if, from all the evidence in the case, they were satisfied 
that, by the use of these words, the defendants were meant 
to be designated, and Fessenden and Knight meant to make 
them the parties to the contract as promisors, then the de- 
fendants would be liable in the same way as if their names 
had been subscribed by Fessenden: That it was a question 
of fact, to be decided by the jury, upon all the evidence, 
whether Fessenden was authorized to bind the defendants 
‘by the contract sought to be enforced ; and that the fact, if 
proved, that he had appropriated some of the trust property 
to his own use, and was indebted to the defendants on this 
‘account, was evidence, for the consideration of the jury, 
tending to prove that Fessenden, in giving the note, acted 
without authority, but did not raise any legal inference of a 
‘want of authority: That the giving of the first note, and 
the payment made on it before it was changed, constituted a 
presumption, or primd facie evidence, that it was received in 
payment of the original account, but was not conclusive of 
the fact.” 
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A verdict was returned for the plaintiff, and the defendants 
alleged exceptions to the judge’s.rulings and instructions. 

C. Allen & J. Mason, for the defendants. Parol evidence 
was not admissible to vary the import of the note, and show 
that ‘‘ the assignees ’’ meant part only of the assignees. Chit. 
Con. (5th Amer. ed.) 104. 

Whether the note was received in payment was a question 
of law, and should not have been submitted to the jury. It 
has always been decided by the court. Thacher v. Dins- 
more, 5 Mass. 299. Wiseman v. Lyman, 7 Mass. 286 
French v. Price, 24 Pick. 13. The presumption is, that a 
negotiable note is payment, and where, as in this case, there 
is no evidence to rebut the presumption, the jury should be 
instructed that it is payment, and not that it is for them to 
decide the point. Knight knew that Fessenden was an 
agent, and, by taking his personal note, he elected to take 
security from him, and cannot resort to the defendants. 
Story on Agency, $$ 266 — 268. Paterson v. Gandasequa, 
15 East, 62. 

It was also a question of law, on the evidence, whether 
Fessenden was authorized to bind the assignees by note, and 
that question ought not to have been submitted to the jury. 
Odiorne v. Marcy, 13 Mass. 178. Story on Agency, $ 87. It 
is clear that he had no authority to change a note, by taking 
up his own and converting it into a note of the assignees. 
Graham v. Dyster,6 M. & 8.1. Russell on Factors and 
Brokers, 53. 

Fessenden could not legally act as agent of the assignees 
in giving the note, as he was personally interested in the 
matter. Story on Agency, $$ 9, 210, 214. 

B. EF. Thomas, for the plaintiff. Parol evidence was 
rightly admitted to point the application of the words ‘ for 
the assignees.”? 23 Amer. Jurist, 280. Mechanics’ Bank of 
Alexandria v. Bank of Columbia, 5 Wheat. 326. The note 
was properly signed to bind the defendants. Story on Notes, 
§ 69. Story on Bills, $76, note 4. 1 Stephens N. P. 817. 
Bayley on Bills, (1st Amer. ed.) 51. E’merson v. Providence 
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Hat Manuf. Co. 12 Mass. 237. And the evidence shows 
that the defendants authorized Fessenden to bind by a note 
so signed. 

The giving of a negotiable note for goods or labor is not 
payment unless it is intended as such, and the intention is a 
question for the jury. Story on Notes, $¢ 104, 404, 438. 
Watkins v. Hill, 8 Pick. 522. Butts v. Dean, 2 Met. 76. 
Maneely v. M’ Gee, 6 Mass. 143. Howland v. Coffin, 9 Pick. 
52. 'The note in question was given for services rendered 
to the defendants, and the payments on it were made from 
their funds. 'These facts show that the note was not intend- 
ed as payment of Knight’s bill, and that he did not rely on 
Fessenden alone. 

The judge rightly ruled that it was for the jury to decide 
whether Fessenden was authorized to bind the defendants 
by the note. In all cases, except where an authority is de- 
rived solely from a written instrument, the jury are to look 
at all the evidence, viz. ratification of similar notes, &c. 
Story on Agency, $104. 12 Mass. 240, per Parker, C. J. 
N. FE. Marine Ins. Co. v. De Wolf, 8 Pick. 56. 

The testimony of Fessenden, that he did not remember 
whether he put the words “for the assignees ”’? on the note 
when it was made or afterwards, shows his original inten- 
tion to give the note of the assignees. But if he bound him- 
self, he did not thereby discharge the defendants from their 
liability. Story on Agency, $ 270. 

It does not appear that Fessenden had any personal interest 
that would prevent his legally acting as agent of the defend- 
ants in giving this note. It is not shown that he owed them. 
Besides ; he was authorized to pay his own debts to acer- 
tain amount. 

Hussarp, J. It is not necessary to settle all the questions 
raised in this case ; but we think it was properly left to the 
jury to determine what was meant and understood by the 
words ‘“‘ Asa Fessenden, for the assignees,’’ and whether the 
defendants were the only acting assignees. 

In examining the evidence, as the same is reported, we are 
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satisfied that there was no express authority originally given 
to Fessenden to sign notes binding the assignees, treating, 
for this purpose, the two defendants as assignees. Fessen- 
den had been engaged in the business of carriage-making, 
and, becoming embarrassed, he assigned his property to the 
defendants and three others, for the benefit of his creditors ; 
and he afterwards carried on the business for the assignees, 
making purchases of stock, hiring and paying workmen, and 
disposing of the manufactured goods. It was a business 
which, in the conducting of it, required no authority to bind 
the principals by note. Such an authority is neither implied 
from the nature of the business, nor to be presumed from 
any supposed convenience in transacting it to advantage. 
See Taber v. Cannon, 8 Met. 458, 459. 

The power of binding by promissory negotiable notes 
can be conferred only by the direct authority of the party to 
be bound, with the single exception where, by neeessary 
implication, the duties to be performed cannot be discharged 
without the exercise of sucha power. ‘To facilitate the busi- 
ness of note making, and thus affect the interest and estates 
‘of third persons to an indefinite amount, is not within the 
object and intent of the law regulating the common duties 
of principal and agent ; neither is the power to be implied 
because occasionally an instance occurs in which a note, so 
made, should in equity be paid. Hmerson v. Providence 
Hat Manuf. Co. 12 Mass. 237. 

The plaintiff’s cause, then, must rest either on the express 
recognition of this note by the defendants, or on the right 
of Fessenden to bind them by note, by reason of his exercise 
of such a right during his agency, and within their knowl- 
edge. But the testimony sustains neither proposition. ‘There 
-Was no evidence that the defendants knew of the existence 
-of this note, till it was sued; nor was such a usage proved, 
in respect to making notes by Fessenden, as can bind the 
‘assignees. Only two instances, besides the present, have 
been certified to, in one of which only one of the assignees 
‘assented, and his assent cannot bind the other without 
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further evidence ; and in the other the note was small, and 
after being put in suit was settled by their directions; but 
whether their previous assent to it was obtained or not is 
not stated. 

But it appears, further, that the note of Fessenden was 
taken by Knight, with the knowledge, on his part, of the 
defendants’ liability for work so performed, and of his (Fes- 
senden’s) agency, and authority to contract on their account 
for the work. And we are of opinion that the taking of the 
note of the agent alone, under the knowledge of the circum- 
stances, is a discharge of the principal; a rule well estab- 
lished in the dealings of merchants and factors. Paterson 
v. Gandasequi, 15 East, 62. Wilkins v. Reed, 6 Greenl. 
220. French v. Price, 24 Pick. 138. Green v. Tanner, 
8 Met. 411. The note having been received in payment, 
Knight and Fessenden could not afterwards rescind the con- 
tract and make a new agreement, either in the form of a note 
or otherwise, binding the assignees for the preéxisting debt, 
without their knowledge and assent. 

In coming to this decision, we do not overlook the fact — 
though we are by no means governed by it — that the plain- 
tiff is a purchaser, under value, some years after the exist- 
ence of the contract, without notice to the defendants, and 
that the claim is one of strict law, without those accompany- 
ing circumstances of equity which occasionally afford reasons 
for enforcing demands not free from doubt. | 

New trial to be had in this court. 
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Patmer Apams & another, Executors vs. Hannan Apams. 


The provision in Sé, 1£38 c. 145, that a judge of probate may allow part of the personal 
estate of a deceased person to his widow, for necessaries, was intended for her per- 
sonal and temporary relief, and not to confer an absolute or contingent right of 
property, which can survive her, or go to her personal representative: If, there- 
fore, an appeal is taken from a decree making such allowance, and the widow dies 
before the appeal is entered in the appellate court, all further proceedings must ~ 
be stayed. 


Tue judge of probate for this county passed a decree, on 
the first Tuesday of September 1844, allowing to Hannah 
Adams, widow of James Adams, late of Barre, the sum of 
$500 out of the personal property of said James; she having 
waived the provision made for her in his last will, claimed 
dower in his estate, and had her dower therein set out to 
her. The executors of the will appealed from the said de- 
cree, and entered their appeal at the last April term of this. 
court. On the 19th of December 1844, the said Hannah died 
intestate. The administrator of her estate proposed to enter 
an appearance and to ask for an affirmance of the decree. . 

The appellants moved that the case be dismissed from the 
docket, on the ground that the claim of the widow did not 
survive to her administrator, and that no decree could be made 
by this court; the decree of the court below having been 
vacated by the appeal. : 

G. Parker, for the appellants. 

Barton & Bacon, contra. 

Suaw, C.J. The judge of probate for this county, hav- 
ing made an allowance to the original petitioner, Hannah 
Adams, widow, the executors took an appeal; and before 
the sitting of the appellate court, the widow deceased. 'The 
question is, whether her administrator can now come in and 
claim the allowance; and this, we think, depends upon the 
question, whether the right to such allowance survives. This 
depends on Rev. Sts. c. 64, $ 1, and c. 65, § 4, as modified by 
St. 1838, c. 145. This provision for a widow, for necessaries, 
to be made at the discretion of the judge of probate, is not 
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to be confounded with her distributive share of intestate 
estate. .That is a vested right of property, which she takes 
by a title as high as that of a child or other next of kin; and 
it goes to her personal representative. Foster v. Fifield, 20 
Pick. 67. 

We are satisfied of the correctness of the views of the revis- 
ing commissioners-on this subject, in their report, in notes to 
‘ce. 65. “This allowance,” say they, “for necessaries is not 
intended to compensate the widow for any apparent injustice 
to which she may, in any case, be exposed by the statute 
rules of distribution, or by the will of her husband; but 
merely to furnish her with a reasonable maintenance for a 
few weeks, and with some articles of necessary furniture, when 
she is not otherwise provided with them.” 

On the whole, though there may have been some fluctuat- 
ing views on the subject, we are of opinion, that this provision 
is intended for the present relief of the widow, for the main- 
tenance of herself and children; that it is temporary in its 
nature and personal in its character, and confers no absolute 
or contingent right of property, which can survive her, or go 
to her personal representative. Upon no other ground could 
this provision be rescued from the imputation of injustice ; as it 
would in many cases operate to take property, even from cred- 
itors already suffering from the insolvency of their debtor — 
a class always most highly favored. As a small, temporary, 
personal allowance to a widow left in distress by the decease 
of her husband, out of articles of little value, most useful to 
her, but which would do very little towards increasing the 
fund for creditors, till some arrangement can be made, it is an 
equitable provision. 

The decree of the court below was vacated by the appeal, 
and could only be revived by a decree of this court. But as 
the decease of the widow put an end to the claim, before the 
decree could be so revived, all further proceedings must be 
stayed. ; 
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Sumner Peck vs. SetH Harcoop & another, Executors. 


A. mortgaged one tract of land to P., to secure a note, and P. assigned the mortgage to 
H.: P. afterwards mortgaged another tract of land to H., to secure another note: 
H.’s executors brought a single writ of entry against P. to foreclose both mortgages. 
under Rev. Sts. c. 107, and obtained a consolidated conditional judgment, viz. that they 
should recover possession of both the tracts of land demanded, unless P., or his heirs, 
&c., should, within two months, pay the whole amount (named) due upon both said 
mortgages, and costs of suit. Held, on a writ of error, that the judgment was erro- 
neous in toto. 

Jt seems, that when the same person has two distinct mortgages, to secure two distinct 
debts of the same mortgagor, the mortgages cannot be united in one suit, under the 
Rev. Sts. c. 107, so as to authorize one consolidated conditional judgment. 

A writ of error will lie to reverse a judgment of the court of common pleas, in an action 
commenced since the St. of 1840, c. 87, took effect, although an appeal might have 
been taken from such judgment by virtue of § 5 of that chapter. 


Tus was a writ of error to reverse a judgment recovered 
by Seth Hapgood and Ephraim Hinds, executors of the last 
will of Hutchins Hapgood, at the court of common pleas, 
held in this county, in March 1842. The action, in which 
said judgment was rendered, was brought against the plaintiff 
in error to recover two tracts of land conveyed by him in 
mortgage. One of these tracts contained about 100 acres, 
situate in Hubbardston, which were originally mortgaged to 
the plaintiff in error by one Hunting, by deed dated June 
29th 1825, conditioned for the payment of a note for $1000, 
and interest thereon. This mortgage the plaintiff in error 
transferred and assigned to said Hutchins, by deed dated Sep- 
tember 3d 1825. The other tract contained about 50 acres, 
situate in Hubbardston, and was mortgaged to said Hutchins, 
by the plaintiff in error, by deed dated April 28th 1834, con- 
ditioned for the payment of a note for $500, and interest 
thereon. Judgment was rendered in said action, upon default 
of the plaintiff in error, that the said Hapgood and Hinds, 
executors as aforesaid, recover against him possession of both 
the tracts of land demanded, unless within two months from 
the day of said judgment, he, his heirs, executors or admin- 
istrators, should pay unto the said Hapgood and Hinds, ex- 
ecutors as aforesaid, or their assigns, the sum of $1771-50, 
and interest, and costs of suit, taxed at $24:-45; which said 
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sum of $1771:50 was the whole amount due upon both of 
said mortgages. 

Ff’. H. Dewey, for the plaintiff in error. 

Barton, for the defendants in error. 

Suaw, C.J. It seems to us very clear that this judgment 
was erroneous. Our special real action provided by the Rev. | 
Sts. c. 107, to foreclose a mortgage, is a peculiar proceeding, re- 
sembling in substance, perhaps, as much a bill in equity as 
asuit at‘law. Courts are fully authorized, in this action, to 
make any such order or decree,.and issue any such process, as 
justice and equity may require. Little aid, therefore, can be 
drawn from the rules regulating other real actions. 

We think, there can be no reasonable doubt that, even in a 
case where the same person is the mortgagee in two distinct 
mortgages, to secure several debts, -and the same person is 
mortgagor, the two could not be united in one suit, so as to 
have one consolidated conditional judgment ; though we have 
not been referred to any decided case to that effect. It seems 
contrary to principles, and to a just construction of the statute. 
It would be to hypothecate each parcel of the mortgaged 
premises for the debt secured by the other ; which the parties 
themselves have not done. ‘Then there are so many depend- 
ent and derivative rights to each, which may be held by 
different persons, as assignees or attaching creditors of each 
equity of redemption, that such consolidated judgment would 
tend to produce a confusion of rights and consequent injus- 
tice. And we think the statute (Rev. Sts. c. 107, $ 5) im- 
plies that there is to be a single specific judgment on the mort- 
gage. ‘'The court shall inquire and determine how much is 
due to the plaintiff on the mortgage, and shall then enter 
judgment that if the defendant shall, within two months 
after the judgment, pay the sum so found due on the mort- 
gage, &c., the mortgage shall be void, and the defendant shall 
hold the premises discharged thereof.” Such a judgment, 
therefore, gives to the party, who has the right to redeem, all 
the benefit of a decree under a bill to redeem, and reinstates 
him in his legal estate, without such decree. ‘The whole 
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scheme of such action and judgment seems to assume that it 
applies to one mortgage and to the mortgaged property 
specifically bound by the condition contained in it, or the 
defeasance annexed to it, and no farther. Whether it would 
be competent for the court, under the broad powers conferred 
by $29, to enter two separate, conditional judgments, we give 
no opinion. 

But the case before us is not one where the original defend- 
ant Peck was the mortgagor and debtor in both mortgages. 
The first was a mortgage made by Hunting to Peck, and by 
him assigned to Hapgood, and for aught that appears, the 
debt due upon it was the proper debt of Hunting. When 
Peck assigned it, he had no further interest or concern in it; 
but the whole passed to the assignee. The original defend- 
ant was not the mortgagor, nor the assignee of the mortgagor. 
The only apparent reason for bringing the suit on that mort- 
gage against him was, that he was tenant in possession; in 
which case the statute seems to imply, that the action shall be 
by common writ of entry, though, perhaps, the plaintiff may, 
if he choose, set out the mortgage. Rev. Sts. c. 107, $$ 4, 8. 

The court being of opinion that the judgment was erro- 
neous, the only question is, whether error lies to reverse it; 
and we think it does. It is an error that goes to the whole 
of the judgment. 

It was objected that the writ of error ought not to be sus- 
tained, because the plaintiff in error, the original defendant, 
had a right of appeal from the judgment, if it was erroneous, 
and therefore could not have error; and the cases of Savage 
v. Gulliver, 4 Mass. 171, and Monk v. Guild, 3 Met. 372, 
were relied upon. 

Although the plamtiff in error had a right of appeal from 
a judgment by default, under the Rev. Sts. c. 82, $ 6, which 
altered the law as it formerly stood, yet this was essentially 
altered by St. 1840, c. 87, $$ 4,5, which took away the 
general right of appeal from the judgment of the court of 
common pleas to the supreme judicial court, and left only a 
limited and qualified right of appeal, upon the matter of law, 
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when the judgment would appear to be erroneous upon the 
face of the record. The principle upon which the case of 
Savage v. Gulliver and Monk v. Guild, and the intermediate 
cases were decided—a principle adopted, with many qual 
ifications and exceptions — was, that an appeal, as the law 
then stood, opened the whole case, upon matter of fact as well 
as law; that the pleadings might be amended, new evidence 
offered, and the case treated as an original action. Under 
that view of the subject, it was held reasonable that, if a 
party could appeal and declined to do so, he should be con- 
sidered as acquiescing in the judgment, and barred of his writ 
of error. But cessante ratione, cessat lex. A different con- 
sideration applies to the limited right of appeal allowed by 
St. 1840, which is itself in the nature of a writ of error, to 
bring the matter of law before the court. It may therefore be 
considered as in the nature of a substitute for a writ of error, 
and so constitute a cumulative rather than an exclusive rem- 
edy. Such was the view taken of it by the court, in a case 
which came before us, on error from a judgment passed after 
the St. of 1840. Day v. Laflin, 6 Met. 280. It may be that, 
as the law now stands, by St. 1840, and under the qualified 
right of appeal there given, the pleadings might be amended 
in the appellate court, and the error in the judgment of the 
court below corrected by a new judgment; and therefore, in 
some respects, this would be more convenient and beneficial 
than a writ of error. But as the party may often be unaware of 
the nature and erroneous character of the judgment against 
him until after the court has risen, during the session of which 
he must claim his appeal, and after an execution, in common 
cases, has issued, the court are of opinion that this general con- 
sideration of expediency is not sufficient to deprive a party, 
who discovers that an erroneous judgment has been rendered 
against him, from’ his common law right of reversing it by a 
writ of error; and therefore that the judgment before us, 
which is manifestly erroneous in matter of substance which 
goes to the entire judgment, must be reversed. 
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H. made a deed of land, naming no grantee, one third thereof “for the use of a school 
house, if the neighboring inhabitants see cause to build a school house thereon: ” A 
school house was built thereon by a school district, and afterwards A. as agent of a 
school district de facto, that acted as successor of the former district, leased a part of 
said tract to B. for ten years: B. held over, after the expiration of the ten years, and 
a school district, which had been duly constituted after said lease was made, author- 
ized K. to enter on said tract and take possession thereof for said district: K. entered 
accordingly, and B. brought an action of trespass against him. Held, that though no 
legal estate passed by the deed of H., yet that a trust was thereby created, which the 
court would be authorized and bound, as a court of equity, to protect, and would appoint 
a trustee to take the legal estate from H.’s heirs, who would be bound to convey it to 
him. Held also, that the said Jease to B. was admissible in evidence against him, and 
that he was estopped to deny that A. was duly appointed agent of the school district 
de facto, or that said district had a good title to the said tract. 


Trespass for breaking and entering the plaintiff’s close in 
Sterling. The defendant stated, in a specification of defence, 
that the soil and freehold of the locus in quo was in the in- 
habitants of school district No. 2, in Sterling, and that the 
alleged trespass was an entry under their vote authorizing him 
to take possession for the district. 

At the trial in the court of common pleas, before Mer- 
rick, J. the plaintiff produced no evidence of title, except by 
possession. Witnesses testified that the plaintiff went into 
possession of the land in question in 1831, and continued to 
occupy it till the spring of 1842, when he planted it with 
corn; that soon after the corn had come up, the defendant 
entered upon the land and ploughed it ; which was the trespass 
alleged in the plaintiff’s declaration. 

The defendant, to prove title in the inhabitants of school 
district No. 2, offered in evidence an office copy of a deed 
which is set forth in the margin,* made by Zachariah Har- 


* «To all people to whom it may concern, this may’ certify that I, Zachariah 
Harvey, of Shrewsbury,” &c., “* have conveyed and do freely give and confirm 
a certain parcel of land lying and situate insaid Shrewsbury,’’ (now Sterling,) 
‘containing two acres and seventy rods, bounded as followeth:” (Here the 
boundaries were inserted.) ** Two thirds of the northerly part thereof for the 
use of a burying place for all such people as see cause to bury their dead 
therein ; and the remain ler thereof for the use of a school house, if the neigh- 


SEPTEMBER TERM, 1845. 177 


—~ 


Bailey v. Kilburn. 


vey, purporting to convey the land in question, including also 
an adjoining tract of land fora burying ground. The defend- 
ant then called a witness, who testified that there was‘for- 
merly on the said land a school house, which belonged to a 
district called the Leg District, and which was removed there- 
from about the year 1800; that said district was the same 
which was afterwards, and is now, called district No. 2; that 
the inhabitants of the district, soon after the school house was 
removed, voluntarily met, and built a wall in front of said 
land, upon the road, about ten feet farther from the road than 
a wall recently erected, in front of said land, by the plaintiff ; 
that the land was leased at auction, in 1831, for the term of 
ten years; and that it was stated, at the time of so leasing it, 
that whoever bid it off was to have the privilege of moving 
the wall farther towards the road, if he pleased so to do; that 
after 1800, the land was used for cultivation, and that no 
house had since been placed upon it. 

The defendant then offered the records of the town of 
Sterling, for the years 1797, 1830, and 1834, to show that 
the inhabitants of that part of the town, where said land is 
situated, were established as school district No. 2. But the 
judge ruled that said records for the years 1797 and 1831 did 
not show that fact; but that said district was legally consti- 
tuted, as shown by the records of 1834. — 

The defendant then offered to prove, by witnesses, that the 
inhabitants residing in the vicinity of said land had, in fact, 
before 1834, associated as a school district, and had, as a dis- 
trict, assumed the ownership and management .of said land. 
But the judge ruled that this evidence was inadmissible. 


boring inhabitants see cause to build a school house thereon. Furthermore, ], 
the said Zachariah Harvey, engage for myself, my heirs, executors, adminis- 
trators and assigns, that the above demised land shall lie forever for the uses 
above mentioned. In witness whereof, I have hereunto set my hand and seal 
this sixth day of November, and in the twenty sixth year of his majesty’s reign, 
Anno Domini 1752. Zachariah Harvey. (seal.) 

Signed, sealed and delivered in presence of John Farrar, James Ross.” 

This deed was acknowledged before J. Chandler, justice of the peace, on 
the 7th of November 1752, and was recorded in the registry of deeds on the 
same day. 


178 WORCESTER. 


Bailey v. Kilburn. 


The defendarit then offered to put in the records of said 
alleged school district, prior to 1834, to show that said in- 
habitants, as a district, had assumed the ownership and man- 
agement of said land. But the judge ruled that the books, 
purporting to be records of a school district. prior to 1834 
could not be used as evidence. 

The defendant then offered Samuel Brown as a witness, 
to prove that, in the spring of 1831, he (Brown) as agent of 
the district, leased said land at auction, for the term of ten 
years, to the plaintiff. But the judge ruled that the agency 
must be proved by the record, and as there was, at that time, 
no legal school district existing, the agency could not be 
proved; inasmuch as the books, offered as such, were inad- 
missible as records of a school district. 

The judge also ruled, that said school district No. 2, estab- 
lished in 1834, could not be regarded as the successor of the 
said alleged district which had no legal existence. And the 
judge further ruled that, upon the foregoing evidence, and . 
the said evidence offered to be given, the said school district 
No. 2 derived no title whatever under said deed of Zachariah 
Harvey. | 

‘A verdict was found for the plaintiff, and the defendant 
alleged exceptions to the several rulings aforesaid. 

Bacon, for the defendant. 

Newton, for the plaintiff. 

Wipe, J. The first question discussed in this case is, 
whether the school district, under whose title the defendant 
justifies the alleged trespass, took or derived any legal estate 
under or from the deed of Zachariah Harvey. The objection 
is, that no title passed by that deed, as no grantee is named to 
take the estate ; it being a mere dedication to public uses. 
It was argued by the defendant’s counsel, that although this 
deed cannot operate by way of grant, it may by way of estop- 
pel. But the answer is, that. there is no party, in this case, 
that can take advantage of any estoppel; and that it is as 
necessary that there should be parties to a deed, in order-to 
create an estate ty estoppel, as to pass an estate by grant. 
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But although it must be admitted that no legal estate passed 
by this deed, yet we think a trust was created, which this 
court, as a court of chancery, would be authorized and bound 
to protect ; and that the court would, if necessary, appoint ‘a 
trustee to take the legal estate from the heirs of Harvey, who 
would be bound to convey to him the legal title to the premises. 
Bartlett v. Nye, 4 Met. 378. 'This trust was created, accord- 
ing to the terms of the deed, for the use and benefit of the 
neighboring inhabitants of that part of the lot which was 
appropriated for the use of a school house ; and the defendant 
offered to prove that the inhabitants in the vicinity had as- 
sociated as a school district, and had assumed the ownership 
and management of the lot, including the locus in quo. 'The 
defendant also offered to prove that Samuel Brown, the 
agent of the school district, in the spring of 1831, leased the 
said lot to the plaintiff for the term of ten years. This evi- 
dence was rejected, on the ground that the agency of Brown 
could be proved only by the record of the proceedings of the 
school district, and that the books offered as such were not 
admissible in evidence, as it did not appear that the ‘said 
school district had been duly organized. We are, however, 
of opinion, that the lease should have been allowed to be 
proved, and that the plaintiff would have been estopped to 
deny that Brown was duly appointed agent by the school dis- 
trict, and that the said district had a good title to the premises 
demised. No principle is more clearly established, than that 
a lessee, after enjoyment, cannot be permitted to deny the les- 
sor’s title. And if he afterwards purchases another title, he 
cannot set it up against his lessor, before he restores the posses- 
sion at the expiration of his lease. Driver v. Lawrence, 
2 W. BI. 1259. Cooke v. Lorley, 5 T.R. 4. Cobb v. Ar- 
nold, 8 Met. 398. Nor is it necessary to prove that the agent 
was duly appointed; for the plaintiff is estopped to deny it, 
for the same reason by which he is estopped to deny the title 
of his lessors. 
New trial granted. 
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Samvue.L B. Dennis vs. Francis T'wircuHeitut & Trustee. 


Under the Rey. Sts. c. 109, a person who claims, by force of an assignment, the effects 
or credits in the hands of one who is summoned as trustee, may appear and maintain 
his right, although the party so summoned makes no mention of the assignment in 
his answer. 

The delivery, by a lessor to a third person, of a lease in which rent is reserved, to 
enable such person to receive the rent towards payment of a debt due to him from 
the lessor, and the agreement of the lessee, on receiving notice of such delivery and 
the purpose thereof, to account to such person for the rent, constitute an equitable 
assignment of the rent, so that the lessee is not liable therefor, on the trustee pro- 
cess, to another creditor of the lessor. 


THs action was commenced in December 1843. The 
principal defendant was defaulted, and Edmund H. Hough- 
ton, who was summoned as trustee, made an answer, in 
which he stated that, from August Ist 1841 to April Ist 
1843, he occupied certain premises leased to him by the 
principal defendant, and that the rent thereof, which was 
reserved in the lease, remained unpaid at the time of the 
service of the writ upon him, except $50 and a small sum 
expended by him in repairs. The answer disclosed no as- 
signment of the rent, nor any notice of such assignment. 

_ By leave of the court of common pleas, David J. Foster 
appeared and claimed said unpaid rent, according to the pro- 
visions of the Rev. Sts. c. 109, $ 17, by virtue of an assign- 
ment of the lease by Twitchell, the principal defendant, to 
A. Brooks, jr. (as hereinafter stated,) and by said Brooks to 
said Foster, by a separate paper of the following tenor: 
‘‘T hereby sell and transfer to David J. Foster, the lease be- 
tween Francis Twitchell, jr. and Edmund Houghton. Aaron 
Brooks, jr.” To support this claim, Foster gave evidence 
of the following facts : 

In February 1839, the defendant Twitchell mortgaged 
certain premises to B. L. Hull, to secure a sum of money 
which he then owed Hull. In February 1841, the mort- 
gage was duly assigned to A. Brooks, jr. and is still in full 
force. Twitchell continued to control the mortgaged prem- 
ises, and on the 6th of April 1841 he demised them, by 
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lease under seal, to said Houghton, for a term commencing 
August Ist 1841, and ending April Ist 1843, at the rent of 
$186:67, payable as follows, viz. $100 on the Ist of May 
1841, and the residue at the end of the term. Fifty dollars 
only, of the amount that fell due in May, were paid. 

The said Brooks brought a writ of entry against Twitchell, 
on the 15th of July 1842, and recovered judgment for pos- 
session of said mortgaged premises in August 1842.; but no 
writ of habere facias was sued out till after the expiration of 
said Houghton’s term. 

In January 1843, said Brooks called upon Twitchell, for 
payment of the mortgage debt, who thereupon passed said 
lease into Brooks’s hands, telling him that the sum of $50 
was due on it, which he might have, and that he might have 
the residue when it should become due. Brooks gave notice 
of this fact to Houghton, before the expiration of his term, 
and Houghton thereupon stated that he had ‘‘no objection 
to becoming accountable to Brooks for what remained, as it 
‘should become due.” 

At the time when the said lease to Houghton was exe- 
cuted, he knew that Brooks held the mortgage of the prem- 
ises demised. 

Merrick, J. before whom the trial was had, ruled “ that 
such parol assignment of the lease, with notice to Houghton, 
would not constitute such a transfer of the rent to Brooks, 
as to enable said Foster, claiming under Brooks, to hold it 
against the plaintiff in this suit.”” A verdict was taken for 
the plaintiff, and said Foster alleged exceptions. 

N. Wood, for Foster. By the Rev. Sts. c. 109, $17, if 
effects in the hands of a supposed trustee are claimed by any 
other person, by force of an assignment from the principal 
‘debtor, the court may permit such claimant to appear and 
maintain his right. Under this provision, Foster was rightly 
admitted to appear. 

The assignment of the rent, being in part payment of the 
‘mortgage debt, was ona valid consideration. It was also, 
in form, sufficient to transfer the right to the rent. Co. Lit. 

VOL. X. 16 
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232 b. Green v. Hart, 1 Johns. 580. It was a good equi- 
table assignment. The expression, by Houghton, of his 
willingness to pay to the assignee, was tantamount to a 
promise to pay to him. Pope v. Biggs, 9 Barn. & Cres. 
245. And a promise, by a lessee, to pay to the assignee, is 
binding, and would support an action directly against him 
on his promise. See Perkins v. Parker, 1 Mass..117.  An- 
drews v. Herring, 5 Mass. 210. Crocker v. Whitney, 10 
Mass. 316. Mowry v. Todd, 12 Mass. 281. Jones v. Wit- 
ter, 13 Mass. 304. Dunn v. Snell, 15 Mass. 481. Canfield 
v. Monger, 12 Johns. 346. Dawson v. Coles, 16 Johns. 51. 
Prescott v. Hull, 17 Johns. 284. Briggs v. Dorr, 19 Johns. | 
95. 'The sufficiency of Brooks’s transfer to Foster does not 
come in question on these exceptions. 

W. A. Bryant, for the plaintiff. As no mention of the as- 
signment was made in Houghton’s answer, Foster was not 
entitled to come in and maintain a claim under it. Foster v. 
Sinkler, 4 Mass. 450. Wood v. Partridge, 11 Mass. 488. 

A covenant to pay rent cannot be assigned by a mere 
delivery ; at least, not so as to enable the assignee, to trans- 
fer it in the same way toa third party. Sewall J. says, in 
1 Mass. 123, “the requisites of a lawful assignment are, as I 
think, a delivery of the evidence of the demand with a deed 
of it to the assignee, creating in him a full authority for the 
collection of it.” And in 4 Mass. whi sup. it is said that a 
legal assignment must be shown, in order to discharge a per- 
son summoned as trustee. In 11 Mass. wbi sup. it was said 
to have been uniformly held, that an assignment of a sealed 
instrument must be by deed. And in Mowry v. Todd, and 
Dunn v. Snell, cited on the other side, the court said that 
assignments like that in the case at bar are’ of questionable 
validity, as against the creditors of the assignor, when they 
summon the original debtor as his trustee. 

When a mortgagor in possession makes a lease, the mort- 
gagee cannot, by giving notice to the lessee, and demanding 
payment of the rent, oblige the lessee to pay the rent to 
him. Evans v. Elliott, 9 Adolph. & Ellis, 342. 
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-Huszarp, J. It is contended by the plaintiff, that the 
trustee discloses no assignment of the lease of Twitchell ; 
that the lease, being under seal, cannot be assigned, except 
by an instrument of like character; and that the delivery, in 
this case, was nothing but a bare authority to collect the 
rent; and he relies on the cases of Foster v. Sinkler, 4 Mass. 
450, and Wood v. Partridge, 11 Mass. 488, to support his 
positions. 

As to the first objection, it was, as the plaintiff argues, 
formerly held that, unless the trustee disclosed the assignment 
in his answer, the assignee could not avail himself of his 
assignment. But the law is now altered by the revised stat- 
utes, for the purpose of enabling an assignee to come in and 
enforce his rights. Rev. Sts. c. 109, $15. 'This section pro- 
vides that, while the answer of the trustee shall be consid- 
ered as true in deciding how far he is chargeable, yet that 
“either party may allege and prove any other facts, not stated 
nor denied by. the supposed trustee, that may be material in 
deciding that question.’» And $17 provides that ‘if it shall 
appear that any goods, effects or credits, in the hands of any 
supposed trustee, are claimed by any other person, by force 
of an assignment from the principal defendant, or otherwise, 
the court may permit such claimant to appear,” &c. This 
section was a revision of St. 1817, c. 148, $ 1, which enact- 
ed “that, when any person summoned as a trustee of any 
debtor shall, in his answer, disclose an assignment to an- 
other,” &c. And the object of the alteration, in omitting 
the words “in his answer,’’ was to enlarge the rights of the 
parties, and to authorize the proof of facts not within the 
knowledge of the trustee, as appears by the notes of the 
commissioners to § 15 of c. 109, in which they refer to the 
decisions in the cases above cited, as showing the necessity 
of an alteration in the law. This objection, therefore, cannot 
avail the plaintiff. 

As it regards a legal assignment of the claim in question, 
the authorities cited by the plaintiff’s counsel are in point. 
But this court have long since recognized the doctrine of 
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equitable assignments, where there has been a transfer of a 
chose in action for a valuable consideration, and a promise by 
the debtor to pay to the holder, upon knowledge of the trans- 
fer. ‘The leading case is Mowry v. Todd, 12 Mass. 281, in 
which the court held that where a written contract, signed 
by the defendant in favor of a third person, was delivered by 
such third person to the plaintiff for a valuable consideration, 
with a knowledge of the fact on the part of the defendant, 
and a promise by him to pay the holder, an action might be 
maintained by the plaintiff, in his own name, founded on 
such transfer and the promise of the debtor to pay him; the 
court considering it the substitution of one creditor for an- 
other, by the consent of the creditor and the debtor. This 
was followed by the case of Jones v. Witter, 13 Mass. 304, 
where the court held that the assignment might as well be 
proved by witnesses, as by the name of the payee on the 
back of the paper; and that the assignment was executed by 
the delivery of the contract. The case of Dunn v. Snell, 
15 Mass. 481, was that of a valuable consideration paid for a 
judgment, and an agreement to assign the same, but of which 
no written transfer was in fact made; and it was held that 
there was an equitable interest vested in the creditor, which ~ 
the court would protect. See also Crocker v. Whitney, 
10 Mass. 316. Similar decisions have been made in the 
State of New York. See Canfield v. Monger, 12 Johns. | 
346. Dawson v. Coles, 16 Johns. 51. Briggs v. Dorr, 
19 Johns. 95. 

In view of these decisions, we are of opinion that the deliv- 
ery to Brooks of the lease, on which rent was due, to enable 
him to receive the same in part payment of a debt due to 
him, with the knowledge of the lessee of its delivery for that 
purpose, and an agreement on his part to account to Brooks 
for the rent remaining due on the lease, was a good equita- 
ble assignment of the rent, and that the same is not subject 
to the trustee process of the plaintiff, as the property of 
Twitchell. In this decision, we have no reference to any 
supposed right of Brooks, as assignee of the mortgage, to 
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claim the rent. We now view him and the party claiming 
under him only in the light of an equitable assignee. 

The exceptions are sustained, the verdict is set aside, and 
a new trial is to be had at the bar of this court. 


Joun A. Buancuarp & others vs. Asa H. Waters. 


When a writ of execution, in a personal action, for a sum not exceeding seventy dollars, 
is directed, by the clerk, to the sheriff or his deputy, and the plaintiff’s attorney, 
without fraud, but without authority from the clerk, adds a direction to the constables 
of a town, such addition does not avoid nor affect the execution, and a proper service 
thereof by one of those constables is valid. 


Tis was a writ of scire facias on the Rev. Sts. c. 109, $ 38, 
which enact that, ‘“‘if any person who is adjudged a trustee 
in the original suit” (trustee process) “shall not pay over to 
the officer, upon demand, goods, effects or credits, sufficient to 
satisfy the execution, and if the execution is not otherwise satis- 
fied, the plaintiff may sue out a writ of scire facias against the 
trustee, to show cause why judgment and execution should 
not be awarded against him, and his own goods and estate, for 
the sum remaining unsatisfied on the judgment against the 
principal defendant.” 

At the hearing in the court of common pleas, before Mer- 
rick, J. it appeared that the defendant was defaulted in the 
plaintiffs’ action against Amos Pierce, and that execution issued, 
on the 8th of March 1844, upon the judgment recovered in that 
action, against Pierce, and against his goods, effects and credits 
in the hands of the present defendant, as his trustee: That the 
amount of said execution was less than $60, and that, when it 
was taken from the clerk’s office, it was directed, “ to the sheriff 
of the county of Worcester, or his deputy,” and that the words 
“or to the constables of the town of Millbury ” were afterwards 
inserted by the plaintiffs’ attorney in that action, without any 
authority from the clerk: That said execution was delivered 
to Jotham Gale,a constable of Millbury, who returned thereon, 
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that he, on the 24th of March 1844, by virtue thereof, de- 
manded of said Waters (the present defendant) that he should 
expose and deliver to him goods, effects and credits of said 
Pierce, in his hands and possession, sufficient to satisfy said 
execution ; and that said Waters thereupon paid to him one 
cent, and no more. 

It also appeared that the execution was returned unsatis- 
fied, except for the sum of three cents. 

The judge ruled “that no person but the clerk, or some 
one acting under his express authority, could lawfully make 
such addition to, or alteration in, the direction of said execu- 
tion: That such alteration, being made without the direc- 
tion of the clerk, was void, and of course the said Gale could 
not, as constable of Millbury, lawfully make any demand upon 
the said Waters, as such trustee ; and that this action could not 
be maintained in virtue of such demand made by said Gale.” 
To this ruling the plaintiffs alleged exceptions. 

Newton § Randall, for the plaintiffs. 

F’. H. Dewey, for the defendant. 

Huszarp, J. The writ of execution, being for an amount 
uot exceeding seventy dollars, was within the authority con- 
ferred by Rev. Sts. c. 15, $ 71, on constables, to receive and 
collect ; but the direction to the constable was made by the 
attorney of the plaintiff, instead of being done by the clerk, 
or by his direction. ‘The question is, whether this addition 
rendered void the service by the constable. This precise 
point does not appear to have been decided ; but there are a 
number of cases, touching the subject, to be found in the 
books. It has been determined that a writ served by a con- 
stable, but not directed to him, may be amended upon mo- 
tion, by inserting the direction. Hearsey.v. Bradbury, 
9 Mass. 95. And leave was granted to amend mistakes in a 
fieri facias, after it had been returned satisfied. Phelps v. 
Ball, 1 Johns. Cas. 31. The misprisions of clerks, in judi- 
cial writs, may be amended ; and if the clerk omit to affix 
the seal of the court to an execution, it may be done on 
motion, after service and return. Sawyer v. Baker, 3 Greenl. 
29, and cases there cited. 
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In regard to issuing a writ of execution where judgment 
has been recovered, it is the duty of the clerk to make it 
out after twenty four hours have expired, and deliver it 
upon demand, in common cases, to the plaintiff’s attorney ; 
and his so doing is a ministerial act, and one which he is 
bound to perform. Briggs v. Wardwell, 10 Mass. 356. 
And he cannot withhold the execution at his pleasure, with- 
out peril to himself. He is also bound to direct the execu- 
tion to such officers as the attorney may require, provided 
such direction is in conformity to the statute. 

In the present case, the act of directing the execution being 
ministerial, the attorney having the power to give the direc- 
tion to the clerk, and the process being one which a constable 
could serve, we are of opinion that such act of the attorney 
does neither avoid nor affect the execution, and that a 
levy made by force of it, or money paid in discharge of it, 
would be a good satisfaction of the judgment, of which the 
judgment creditor could never take advantage. In the case 
of Brier v. Woodbury, 1 Pick. 366, which is relied upon by 
the defendant, the direction of the execution was fraudu- 
lently altered by the constable, without the knowledge of, 
the judgment creditor, and for the corrupt purpose of taking 
the money to himself; and the court put their decision on 
the ground that there was no laches in the plaintiff, saying 
that it was found “that, although Smith was a constable, 
yet the execution was not directed to him as such, from the 
court or their clerk, or by any order or consent of the plain- 
tiff, but that he fraudulently inserted the direction to the 
constable.” 

Fraud will of course vitiate, where an instrument is altered 
in a material part. But in the present case there was no 
fraud ; the act was ministerial, and the thing to be done was 
within the authority and direction of the attorney. We 
therefore see no ground for declaring that the execution 
could not be lawfully executed. At the same time, to pre- 
vent suspicion of improper motives, and to avoid all interfer- 
ence with the regular duties of the clerk, such alteration 
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will rarely be made without some pressing reason to justify 
jt at the time, and where the‘ office of the clerk cannot be 


easily reached. 
Exceptions sustained. 


INHABITANTS OF WorcesTeER vs. Lewis Cuapin & others. 


A testator bequeathed property to C. in trust for the necessary support of W., with 
directions that, if W.’s health should not admit of his supporting himself comfortably 
by his labor, such support should be furnished by C. from the income and profits of the 
bequeathed property, and if, in the opinion of C., the proceeds of W.’s labor, and such 
income and profits, should be insufficient for his comfortable support, then C. should 
advance, from the property itself, what in his judgment should be necessary for such 
support: Before November 1859, C. expended the income and profits of said prop- 
erty in the support of W., and procured for him a suitable boarding place: In No- 
vember 1839, W. was committed to the house of correction in Worcester, where he 
remained until May 1840, and the town of Worcester, in which he had a lawful set- 
tlement, paid, as required by law, the expense of keeping him in said house, and de- 
manded reimbursement from C., which he refused to make: The town thereupon 
brought a bill in equity against C. to compel him to reimburse said expense. Held, 
that it was not the duty of C. to provide for the support of W. when confined in a 
jail or house of correction for his misconduct, as it could not materially affect his 
comfort whether he were supported there from the trust fund or at the public ex- 
pense. 


Tue plaintiffs alleged, in a bill in equity, that William 
Caldwell, whose legal settlement was in the town of Worces- 
ter, was committed to the house of correction in November 
1839, and remained therein till May 1840; that he was poor 
and unable to pay the expense of keeping him there, and had 
no relations liable to maintain him; that the plaintiffs had 
paid said expense, as by law they were bound to do; and that 
he still remained unable to pay. The bill then alleged, that 
Rebecca White made her last will on the 13th of May 1835, 
which was proved and allowed on the 5th of April 1836, 
which, after bequeathing to said William divers articles of fur- 
niture, &c. contained the following bequest: “I give and 
bequeath to Lewis Chapin of Worcester, in trust for the ne- 
cessary support of my son, William Caldwell, the interest and 
use, to be so applied when necessary, all the rest of my estate, 
of whatever name or nature. My will is, that whenever the 
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health of the said William will not admit of his support- 
ing himself comfortably by his labor, such support shall be 
furnished, by said trustee, from the income and profits of said 
estate; and should it be necessary, in the opinion of said 
trustee, that such income and profits are insufficient, with the 
proceeds of his own labor, for his comfortable support, he is 
to advance what in his judgment may be necessary for this 
purpose, from the property itself, and also for his funeral ex- 
penses. No part of said furniture and other property is to be 
subject to the debts or disposal of my said son William.” 

The bill also alleged, that before said Caldwell was com- 

mitted, as aforesaid, to the house of correction, the said Cha- 
pin, as trustee as aforesaid, had received, under said will, a 
large amount of money, the interest of which was sufficient to 
support said Caldwell, and pay the expense aforesaid, and that 
said Chapin ought to have paid it; and that if the said inter- 
est, with the labor of said Caldwell, was not sufficient for his 
support, said Chapin was bound in equity to pay said expense 
to the keeper of the house of correction, or to the plaintiffs, 
out of said money and property; yet that he, though re- 
quested by said keeper and by the plaintiffs, has refused so to 
do ; pretending that he is under no obligation to pay for the 
‘support of said Caldwell, any further than such support shall 
be furnished under his own direction; and also pretending 
that other persons, having an interest in said property, had 
objected to his paying the same to the plaintiffs, 

The bill then alleged that certain persons (named ) claimed 
an interest in said property, under the following provisions in 
the will aforesaid: ‘‘ What remains of said furniture and other 
property, and any income thereof not necessarily expended for 
the support of the said William Caldwell, I give, bequeath and 
devise, at his decease, as follows, viz. the cne equal half there- 
of in value to my two nieces ” (naming them) “in equal shares, 
to them and their heirs,” &c.: And that said residuary lega- 
tees claimed the right to control said trustee in the expendi- 
ture of said money ; which right the plaintiffs deny. 

The prayer of the bill was that said Chapin and said re- 
siduary legatees might be held to answer. 
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The answer of the defendant Chapin admitted the allega- 
tion in the bill, as to the settlement of said Caldwell, his 
commitment to the house of correction, the payment by the 
plaintiffs of the expense of his support there, their demand on 
him to repay it, and his refusal; and also the making and pro- 
bate of the last will of said Rebecca White, and the contents 
thereof. He also averred that, on the 17th of October 1836, 
he had in his hands, by virtue of said will, $1176-79, of which 
sum he then deposited about $1000 in the Worcester County 
Institution for Savings, on interest: 'That he, between that 
time and December 7th 1839, expended, for necessary ex-— 
penses in supporting said Caldwell, (including expenses and 
services of said defendant,) the sum of $310-41, which was 
more than the interest and income of said fund: That there 
remained in his hands, at the time of making his answer, 
(September 1842) about $1050: That said defendant, before 
said commitment of-Caldwell, had provided a suitable place 
for him to board; that he had already necessarily expended 
more than the income of said fund, to support said Caldwell, 
and that it would hereafter be necessary, by reason of said 
Caldwell’s increasing age and inability to support himself, to 
expend a larger portion of said fund than heretofore. 

Newton, for the plaintiffs. 

Washburn, for the defendants. 

Wixpe, J. The general question in this case is, whether 
Lewis Chapin, one of the defendants, who holds property in 
trust for the support and maintenance of William Caldwell, 
is responsible to the plaintiffs for expenses incurred for his 
support while he was confined in the house of correction, and 
which the plaintiffs have been obliged to pay. By the last 
will of the said'Caldwell’s mother, certain property was be- 
queathed to the said Chapin in trust, the interest and use of 
which were to be applied by him to the necessary support: of 
the said William, whenever his health should be such as would 
not admit of his supporting himself comfortably by his labor. 
‘‘ And should it be necessary, in the opinion of the said trus- 
tee, that such income and profits are insufficient, with the pro- 
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ceeds of his own labor, for his comfortable support, he is to 
advance what in his judgment may be necessary for this pur- 
pose, from the property itself, and also for his funeral expenses.” 
It appears by the said Chapin’s answer, that before the said 
William’s commitment, he had provided a suitable situation 
for him to board, and that he had been obliged to pay for his 
necessary support more than the income of the trust fund; 
so that the question is, whether the trustee is to be compelled 
to pay the plaintiffs’ demand from the principal fund, he, ex- 
ercising his own judgment and discretion, having refused so 
to do. On the part of the defendants, it is contended that’ the 
trust created by the will, so far as it relates to the capital of 
the trust fund, was discretionary, and not subject to the con- 
trol of a court of equity. But this ground of defence certainly 
cannot be sustained. Courts of equity, in matters of trust, 
have an exceedingly broad and comprehensive jurisdiction, 
and whenever a trustee is guilty of a breach of trust, or neg- 
Jects or refuses to execute it, a court of equity is bound to 
grant relief. And this power and jurisdiction of a court of 
equity extend to cases where a trustee is intrusted with a 
discretionary power over the trust fund; and if he should 
exercise such power fraudulently, and for selfish and sinister 
purposes, as in the case of Richardson v. Chapman, 7 Bro. 
P. C. (2d ed.) 318, or if he should unreasonably neglect or re- 
fuse to execute a discretionary trust clearly indicated, a court of 
equity would undoubtedly interpose and compel the perform- 
ance. But this we think isnot such a case. The object of the 
testatrix, as expressed in her will, in creating the trust, was to 
provide for the comfortable support and maintenance of her 
son; not tu relieve the town of Worcester from the expenses 
incurred therefor. This might be the consequence, but not 
the object of the provision. It was undoubtedly her intention 
to prevent the liability of her son to be sent to the alms house,” 
and there to be confined and supported at the expense of the 
town; and it is the duty of the trustee, as we think, to pre- 
vent this; for such a confinement might materially impair the 
comfort of the cestuz que trust. But we'do not think it the 
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duty of the trustee to provide for his support and maintenance, 
when confined in jail or in the house of correction for his mis- 
conduct; for it cannot materially affect his comfort, whether 
he is there supported from the trust fund, or at the expense of 
the town of Worcester, or that of the Commonwealth. | 

We do not, therefore, consider this to be a case in which 
we ought to interpose, to direct or control the discretion of 
the trustee. . Whether he would be justified in paying the 
plaintiffs’ claim, is a question not necessary to be decided ; 
but we think it very clear that he is not bound to pay it. 
This bill, therefore, must be dismissed, with costs for the 
defendants. 


| 


Cuaries Nasu vs. Emerson Sporrorp & wife. 


A conveyance, by husband and wife, of the wife’s land, with covenants of warranty by 
both, estops the wife, as well as the husband, to deny her title to the land at the 
time of the conveyance. , : 

When husband and wife mortgage the wife’s land, and the mortgagee brings a writ of 
entry against them, they cannot defend by showing that the wife, after action brought, . 
acquired a new title to the land, and that they hold possession under that title. 


Writ oF ENTRY upon a mortgage given by the tenants to 
the demandant, dated January 18th 1841, to secure a promis- 
sory note for $300, payable in three years, with yearly inter- 
est. The tenants pleaded the general issue, and set forth, in 
a specification of defence, that since the commencement of 
this suit, Olive Cutting, having title to the mortgaged prem- 
ises, entered upon the same.and evicted the tenants, and that 
they held the same by her sufferance, and as her servants. 

It appeared, at the trial in the court of common pleas, 
before Merrick, J. that the said mortgage contained the usu- 
al covenants of warranty, and a clause providing that the 
mortgagors should retain possession of the mortgaged prem- 
ises, till condition broken. It also appeared that only one 
year’s interest had been paid on the note which the mort- 
gage was given to secure. 
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The tenants offered to prove that five elevenths of said 
mortgaged premises, together with other real estate, were 
conveyed by John Temple and others, on the 16th of Octo- 
~ ber 1835, to the said Olive Cutting, in trust for the sole and 
separate use of Mary B. Spofford, the female tenant; and 
that afterwards, on the 16th of January 1841, upon a parti- 
tion of the premises so conveyed, the part thereof which is 
included in the demandant’s said mortgage was duly as- 
signed to the said Olive, without prejudice to the original 
trust. 

The tenants further offered to prove, that at the time of 
making the said mortgage, as well as at the time of the com- 
mencement of this action, they were merely tenants at will 
of the said Olive, and that afterwards, on the 16th of Decem- 
ber 1844, the said Olive entered upon the mortgaged prem- 
ises, and that the tenants, since that time, had been tenants 
at sufferance, as set forth in their specification of defence. 

The judge ruled that this evidence was inadmissible, and 
a verdict was returned for the demandant. The tenants 
thereupon alleged exceptions. | | 

Barton, for the tenants. 

C. Allen §& F’. H. Dewey, for the demandant. 

Dewey, J. The facts relied upon in defence are no suffi- 
cient answer to the present action. 

1. The mortgagors (the tenants) are, by fore and effect 
of their deed, estopped to deny that they had a good title to 
the estate conveyed, at the time of making the mortgage. 
Wilkinson v. Scott, 17 Mass. 257. Jackson v. Murray, 
12 Johns. 201. As to the interest and estate of the wife, 
when she joins with her husband in the conveyance of her 
land, with covenants of warranty, she is also estopped by 
her covenants. Fowler v. Shearer and Colcord v. Swan, 
7 Mass. 14, 291. Wadleigh v. Glines, 6 N. Hamp. 17. 

2. The new title acquired by the tenants, supposing the 
legal estate to be in Olive Cutting, and the tenants now to be 
holding under her, will not avail them. Her entry, and the 
tenancy by the tenants under her, were since the commence~ 
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ment of the present action. The tenants cannot set up such 
title thus acquired. Hall v. Bell, 6 Met. 431. Andrews v. 
Hooper, 13 Mass. 472. 'The doctrine of rebutter, to avoid cir- 
cuity of action, is not admissible in such cases. The demand- 
ant may therefore recover upon the state of the title and pos- 
session shown at the time of the commencement of his suit. 
Exceptions overruled. 


Amos Bemis vs. Davin H. Smiru. 


When a grantor of land covenants with the grantee that the granted premises are free 
from all incumbrances, except a mortgage which he engages to discharge, and also cov- 
enants to warrant and defend the premises against the lawful claims and demands of 
all persons, he is liable on the covenant of warranty, if, by his omission to discharge 
the mortgage, the grantee or his assignee is obliged to discharge it in order to remove 
the incumbrance. : 

In a suit by the assignee of an insolvent debtor, on a covenant of warranty in a deed of 
land made to such debtor, the defendant may set off, by virtue of St. 1838, c. 163, § 3, 
notes and accounts due to him from such debtor: And he may also set off such 
notes and accounts, in a suit on such covenant, brought by the purchaser of the land 
at the assignee’s sale thereof, if the purchaser, when he bought the land, had notice 
that the defendant claimed such set-off. 

A creditor, who has proved his claim against an insolvent debtor, under Sé. 1838, c. 163, 
may waive such claim, for the purpose of setting it off in an action brought against 
him on a covenant of warranty of land, made by him to such debtor and his assigns, 
and may set off the claim in such action, although the master, before whom he proved 
it, refuses to grant his petition to withdraw it, and orders a dividend thereon. 


Tis was an action for breach of the covenant of war- 
ranty in a deed of the defendant conveying a tract of land to 
Elihu Pond, whose estate therein was assigned to the plain- 


tiff under the insolvent law of 1838. ‘The case was sub-. - 


mitted to the court on an agreed statement containing the 
following facts: | 

The defendant, on the 17th of April 1841, by his deed of 
that date, conveyed the land described in the plaintiff ’s writ 
to klhu Pond, for the consideration of $1300. This deed 
contained these covenants: ‘That I am lawfully seized 
in fee of the aforegranted premises; that they are free of 
all incumbrances except a mortgage to Increase S. Smith, 
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which I agree to discharge ; that I have a good right to sell 
and convey the same to the said Pond; and that I will war- 
rant and defend the same to the said Pond, his heirs and as- 
signs forever, against the lawful claims and demands of all 
persons.” On the same day, said Pond gave the defendant 
two notes, one for $77-38, the other for $77-37, both on 
interest. Said Pond continued to own and occupy said land 
until May 18th 1843, when he made a petition to a master 
in chancery, for the benefit of the insolvent law, on which 
petition the master issued a warfant according to law. The 
first meeting of said Pond’s creditors was held on the Ist of 
June 1843, when the defendant (among other creditors) pre- 
sented the aforesaid notes, and the balance of an account of 
$13:65, which were proved and allowed to the amount of 
$187-92, which was the full sum due thereon, including 
interest. At said meeting, James Allen was chosen assignee 
of said Pond’s estate, and the master made an assignment to 
him of said estate, on the same day. 

At the second meeting of said Pond’s creditors, on the 30th 
of said June, the defendant presented a written petition to 
the master, praying that the proof and allowance of his afore- 
said claims, to the amount of 187-92, might be vacated and 
expunged, because he believed “that the same would be 
fully cancelled by a set-off of claims which the said Pond 
held against him at the time of the first publication of notice 


of his insolvency.”? Said meeting was adjourned to the 10th 
of July following, when the defendant presented the follow- 
ing written paper: ‘In the matter of Elihu Pond, an insol- 


vent debtor, David H. Smith, who proved a claim of $187-92 
against said debtor at the first meeting of the creditors, now 
withdraws and waives the proof of the same, to all legal and 
equitable intents and purposes, as fully as if the same had 
never been presented. David H. Smith.” The master dis- 
allowed the aforesaid petition of the defendant. 

At the third meeting of said creditors, held November 21st 
1843, the master ordered a dividend of seventy per cent. to 
be paid to all the creditors who had proved their debts, speci- 
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fying their names, (including the defendant,) and the amount . 
to be paid toeach. The defendant has refused to receive 
the amount of his dividend, and it is still in the hands of the 
assignee of Pond’s estate. 

On the Ist of July 18438, the defendant caused to be re- 
corded, in the registry of deeds in this county, this notice: 
‘‘ Whereas, on the 17th of April 1841, I conveyed by deed to 
Elihu Pond, now an insolvent debtor, a certain farm in Pax- 
ton, containing about 60 acres, as by reference to the registry 
of deeds, book 364, page 605, will appear; and whereas, in 
and by said deed, I agreed to discharge a certain mortgage upon 
said farm, held by Increase S. Smith, to secure the payment 
of $500: Now this is to give notice to all purchasers of said 
farm, and others, that I shall hold myself in no wise responsi- 
ble upon said agreement, as the same is paid and satisfied by 
good and sufficient claims which I held against said Pond, 
when notice was first given of his insolvency, and which I 
now hold against him, by way of legal and equitable set-off 
against the amount specified in said agreement; and I caution 
all purchasers of said farm, and others, accordingly. June 
30th 1843. David H. Smith.” At the time of the sale at 
auction hereinafter mentioned, the defendant gave the same 
notice to the plaintiff, and to the rest of the company attending 
the auction. 

On the 23d of September 1843, said assignee made sale at 
auction of said land, stating, in the conditions of sale, that 
the defendant had given and recorded the above notice, and 
that he (the assignee) was advised by counsel that the de- 
fendant could not be exonerated from his obligation to dis- 
charge said mortgage. The land was purchased by the 
plaintiff for $500, and said assignee executed and delivered 
to him a quitclaim deed thereof, on the 6th of November 
1843, and the plaintiff took possession under the same. Said 
Increase 8. Smith then commenced an action on his said 
mortgage for possession, and at the March term of the court 
of common pleas, held in 1844, recoyered the usual condi- 
tional judgment, for possession, against the present plaintiff, 
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viz. unless he should pay. $267-05 and interest, and $8-64 
costs, &c. On the 5th of May 1844, said Increase 8. Smith 
took possession of said land, by virtue of a writ of possession 
which issued on said judgment ; and the plaintiff then paid 
him, in satisfaction thereof, the aforesaid sum of $267-05 and 
interest, and said costs, and also officer’s fees, amounting in 
all to $281-90. 

On the same day on which the defendant conveyed to said 
Pond the land described in the plaintiff’s writ. viz. April 
17th 1841, Pond conveyed to the defendant a farm in Oak- 
ham, and in his deed thereof covenanted that he was law- 
fully seized in fee of the granted premises; that they were 
free of all incumbrances, except a mortgage to Henry Penni- 
man, for $500, and another mortgage to Simeon Haskell, for 
about $70, which last mortgage he agreed to discharge ; that 
he had good right to sell and convey the same to the defend- 
ant ; and that he would warrant and defend the same prem- 
ises to the defendant, his heirs and assigns forever, against 
the lawful claims and demands of all persons. 'The defend- 
ant is still the owner of said farm, and at the time of the in- 
solvency of said Pond, the said mortgage to Haskell was out- 
standing ; and on the 24th of May 1843, when the notice of 
said insolvency was first published, there was due on the 
notes secured by said mortgage the sum of $78:69, making, 
with the $187:92 proved by the defendant, as aforesaid, 
against said Pond’s estate, the sum of $266°61. Upon a 
rebate of the interest on the debt of the conditional judgment 
of said Increase S. Smith against the plaintiff, from the time 
when the same was rendered, in March 1844, back to said 
24th of May 1843, it would leave $254:58 due as of that date. 

On the Ist of September 1843, said Pond had received a 
discharge from his debts, and no one appearing to pay said 
Haskell’s mortgage on the defendant’s farm, he called on said 
defendant, who paid and took an assignment of the same, 
and of the notes thereby secured, then amounting to $79. 94, 

Hartshorn, for the plaintiff. 

Barton, for the defendant. 

he 
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Wiupe, J. Upon the case stated, several questions are 
raised, the principal one being as to the defendant’s right of 
set-off. The action is founded on the covenant of warranty 
contained in a deed of conveyance of real estate from the 
defendant to Elihu Pond. The defendant therein covenant- 
ed with said Pond, that he (the defendant) was lawfully 
seized in fee of the granted premises, that they were free from” 
all incumbrances, except a mortgage to Increase S. Smith, 
which the defendant agreed to discharge, and to warrant and 
defend the premises to said Pond, his heirs and assigns for- 
ever, against the lawful claims and demands of all persons. 
After this conveyance, Pond became insolvent, and the prem- 
ises were duly conveyed to the plaintiff, who has been com- 
pelled to pay the mortgage debt due to said Increase S. 
Smith. 

The first question is, whether upon these facts there is a 
breach of the covenant of warranty ; and we think that there 
clearly is. ‘The defendant’s counsel contends that this cove- 
nant is qualified by the covenant to pay the mortgage to 
Increase 8S. Smith, and that the latter covenant does not run 
with the land. But there is no rule of construction, nor any , 
reasonable principle, upon which this ground of defence can 
be maintained. The covenant to pay the mortgage qualified 
the covenant against incumbrances, and nothing more. Such 
are the express language and true meaning of the exception 
and covenant. ‘The facts admitted show a breach of both 
covenants, viz. that of warranty, and the covenant to remove 
the incumbrance. And it certainly cannot be maintained 
that the breach of one covenant, without satisfaction, can be 
any bar to a recovery for the breach of the other covenant. 

The other ground of defence, however, on which the de- 
fendant mainly relies, we think is well maintained. On the 
facts agreed, we can have no doubt that the defendant would 
have a good right of set-off in an action by Pond; and the 
plaintiff has no better right than Pond would have had, if he 
had been compelled to discharge the incumbrance. The insol- 
vent law (St. 1838, c. 163, § 5,) provides that the assignees 
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of an insolvent debtor “shall have the like remedy to recover 
all the estate, debts and effects, in their own names, as the 
debtor might have had, if no assignment had been made.” 
The plaintiff, having express notice of the incumbrance at 
the time of his purchase, has no greater right than the as- 
signee had. 

It has been argued, that the defendant, by proving his debt 
in part before the master, is precluded from his claim of set- 
off, as to the part so proved. But we think otherwise. He 
acted unadvisedly in proving his claim before the master; 
but he has withdrawn that claim, so far as he was allowed 
so to do; and there seems to be ho good reason why his 
legal and equitable rights should be barred by a mere mis- 
take. In the case of Sargent v. Southgate, 5 Pick. 312, the 
defendant was allowed to file in set-off a note of hand upon 
which he had before commenced a suit. So in the present 
case, although the defendant proved his debt in part, before 
the master, he has not received any dividend ; and after the 
allowance of his claim of set-off, he cannot be entitled toa 
dividend, and no injustice can be done to the creditors of 
Pond. We are therefore of opinion that the defendant’s 
claim of set-off ought to be allowed. This, we think, would 
be a case of mutual demands, within the meaning of the 
third section of the insolvent law, if the action had been 
brought in the name of the assignee. That section provides, 
that ‘“ when it shall appear that there has been mutual credit 
given by the debtor and any other person, or mutual debts 
between them, the account between them shall be stated, 
and one debt shall be set off against the other,’ &c. This 
point of set-off is supported by the decision in the case of 
Tuckers v. Oxley, 5 Cranch, 39, and Ez parte Prescot, 1 Atk. 
230, cited by the defendant’s counsel, and by other authori- 
ties. See Babington on Set-off, c. 5. In Tuckers v. Oxley, 
it was decided that the term ‘“‘ debt,’ as used in a section of 
the first bankrupt law of the United States similar to the 
provision in the third section of the insolvent law, was fairly 
to be construed to mean any debt for which the act provides. 
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“A debt,’ Chief Justice Marshall says, “ which may be 
proved before the commissioners, and to the owner of which 
a dividend must be paid, is a debt in the sense of the term as 
used in this section.” And in Hz parte Prescot, it was de- 
cided that a debt, although payable at a future day, and 
although not strictly a mutual debt, might be set off under a 
like provision in the English bankrupt law. s 

Upon these authorities, and upon principle, considering the 
plaintiff as entitled to no greater rights than the assignee had, 
from whom he derived his title, with express notice of the 
defendant’s claim, we are of opinion that the same must be 
allowed; and, as it exceeds the plaintiff’s demand, this ac- 


tion cannot be maintained. 
Plaintiff nonsuit. 


Amasa CarPEeNTER vs. Jacop Epwarps, Jr. 


A. and B., by a written agreement, submitted to the determination of an arbitrator an 
action, pending in the superior court of Connecticut, brought by A. against B. for the 
conversion of a quantity of flour, with power in the arbitrator to decide said action 
according to law and evidence, and make an award within a certain time; which 
award A. and B. stipulated, in said agreement, to abide and perform: ‘The arbitrator, 
within the prescribed time, made his award, namely, that B. was indebted to A. in the 
sum of $186, and that A. should recover said sum of B. in said action: A carried the 
award to said court, and moved for judgment thereon, in said action: B. resisted this 
motion, and the court overruled it, on the ground that, by the law of Connecticut, a 
judgment could not be rendered, except by consent of parties, on an award under 
a submission not made by rule of court: A. thereupon became nonsuit, and brought 
an action against B., on the award. . Held, that A. was entitled to recover. 


Assumpsir to recover $186-47. Trial in the court of com- 
mon pleas, before Merrick, J. whose report of the case was as 
follows: 

On the 23d of May 1843, the parties to this action executed 
the following instrument: ‘ Whereas an action on the case, in 
favor of Amasa Carpenter of Woodstock, (Ct.) against Jacob 
Edwards, jr. of Southbridge, (Mass.) is now pending before 
the superior court for the county of Windham and State of 
Connecticut, in which action the said Carpenter alleges the 
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conversion of twenty five barrels of flour by the said Edwards, 
_which twenty five barrels of flour are claimed by said Carpen- 
ter to have belonged to him at the time of the alleged conver- 
sion: Now, in order to dispose of said action and the subject 
matter thereof, the said parties hereby agree to submit the same 
to the determination of Hon. Charles Allen, of Worcester, 
who shall meet the parties at the house of Harvey King in 
said Southbridge, on the 23d day of May 1843, and to hear, 
and determine, and decide said action according to law and 
evidence, with power to award, to the party prevailing, his 
costs in said suit, as well as the costs of reference ; also with 
power to said arbitrator to adjourn from time to time, but not 
to a period later than the Ist day of June next: And said arbi- 
trator to make and publish his award in said action, in wri- 
ting, on or before the Ist day of June next. And the parties 
aforesaid hereby agree in all things to abide and perform the 
award of said arbitrator. And the parties further agree in no 
way or manner to revoke or annul this submission; and in 
case that either party shall revoke or annul this submission, 
that the party so revoking shall forfeit to the other, as liqui- 
dated damages, the sum of three hundred dollars. 
Amasa Carpenter, 

May 23d 1843. Jacob Edwards, jr.” 

The said arbitrator made the following award: ‘‘’The un- 
dersigned, having met the parties to the foregoing submission, 
at the house of Harvey King in Southbridge, on the 23d day 
of May instant, and having fully heard them upon the subject 
matter therein presented for my decision, does hereby award 
and determine, that the said Jacob Edwards, jr. is indebted to 
the said Amasa Carpenter, in the sum of one hundred and 
eighty six dollars and forty seven cents, and that the, said 
Carpenter recover of the said Edwards, in the aforesaid suit 
pending in the superior court for the county of Windham, and 
State of Connecticut, the abovementioned sum. But inas- 
much as the controversy between the parties appears to have 
resulted from mistake arising from the manner in which their 
business was transacted, and cannot be attributed wholly to 
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the neglect of either, no costs are awarded to either party. 
May 27th 1843. Charles Allen.” 

This award was taken, by the counsel of Carpenter, to the 
superior court of Connecticut, sitting at Brooklyn in the county 
of Windham, and was presented to said Edwards’s attorney of 
record, with a request that judgment might be rendered for 
the plaintiff, in said action, for the amount of the award in his 
favor. This the attorney for Edwards would not consent to. 
The counsel for Carpenter then moved the court for judgment 
in his favor, in pursuance of the award. ‘This motion was 
resisted by the counsel for Edwards, upon the ground that the 
submission was not by rule of court, agreeably to the provisions . 
of the statute in Connecticut; and the court ruled that such 
judgment could not be rendered, but by agreement of coun- 
sel. ‘The plaintiff then became nonsuit, and his attorney paid 
to the attorney of the defendant his costs. Afterwards, and 
immediately before the commencement of the present action, 
a demand was duly made upon the defendant for the pay- 
ment of the amount of said award, and he refused to pay it. 

Upon this evidence, the judge ruled that the plaintiff could 
not support his action, and directed a verdict for the defend- 
ant, which was accordingly returned. ‘To this, ruling the 
plaintiff alleged exceptions. 

Barton & Bacon, for the plaintiff. 

Newton & N. Wood, for the defendant. 

Hvusparp, J. An action was pending between these par- 
ties, in the superior court of Connecticut, at the time when the 
arbitration was agreed to in this Commonwealth; and the suit 
was for a quantity of flour. The submission embraced two 
subjects, viz. the claim for the flour, and the disposition of the 
suit in Connecticut, with the costs accruing in it. The award 
followed the submission. The arbitrator determined that the 
defendant was indebted to the plaintiff for the value of the 
flour, and fixed the value ; and he further directed that the 
plaintiff should recover that sum in the suit pending in the 
court in Connecticut, but without costs; and we are of opinion 
that the fact of the defendant’s being indebted is distinct from 
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the manner in which the debt shall be recovered. So far as the 
right of property was concerned, it was a distinct inquiry and 
* wholly independent of the suit. But the suit was also to be 
disposed of, and the costs growing out of it; and unless there 
had been an award on that part of the submission, the award 
would have been imperfect. The court in Connecticut did, 
indeed, refuse to enter judgment in pursuance of the award, 
because the submission was not by a rule of that court. But 
this refusal so to enter the judgment resulted from the act of 
the defendant by his attorney of record, whose authority in 
the premises has not been denied. ‘This branch of the award 
is defeated, but not from a defect in the award itself, which 
made a disposition of the suit, but from the misconduct of the 
defendant; and he shall not be permitted to set up his own 
wrongful conduct to defeat the other branch of the award 
which is in itself entire. It is not an award good in part and 
bad in part, but an award containing an adjudication upon all 
lhe matters submitted, and a final disposition thereof. Addi- 
on v. Gray, 2 Wils. 293. We are therefore of opinion that 
4_e ruling in’ the court below, that the action could not be 
supported upon the facts stated in the report of the case, was 
erroneous. ‘The verdict is therefore set aside, and a new trial 
is ordered at the bar of this court. : 


James WaxLkKER vs. T'HE Oxrorp Woo.LLen MANUFACTURING 
Company. 


If an owner of land, that is flowed by a mill dam, sells and conveys the land before 
he has proceeded against the mill owner for damages, he may afterwards maintain 
a complaint, on the Rev. Sts. c. 116, and have a jury to assess the damages caused 
by flowing the land whilst he owned it. 


TH1s was a complaint, founded on the Rev. Sts. ¢c. 116, in 
which the complainant prayed that a jury might be summoned 
and empannelled to assess the damages which he had sustained, 
within three years next before the institution of said com- 
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plaint, by the flowing of his land (described) by means of the 
respondents’ mill dam. 'The complaint was dated June 15th 
1844, and was filed in the office of the clerk of the court of 
common pleas on the 26th of said June. The question, 
whether the complainant could maintain his complaint, was 
submitted to the court upon the following facts agreed: 

In 1829, the respondents erected a dam across a stream of 
water, below the complainant’s land described in his com- 
plaint, for the purpose of working a mill constructed by them, 
whereby his land was overflowed and injured ; and they have, 
ever since, to the time of the institution of said complaint, 
maintained said mill and dam, and continued to overflow and 
injure said land. On the 17th of June 1844, the complainant, 
by his deed of that date, duly executed, acknowledged and 
recorded, conveyed said land to Jasper Brown, who is now 
the owner thereof. In that deed there was no grant nor reser- 
vation of any claim against the respondents. 

F'. H. Dewey, for the complainant. 

Bacon, for the respondents. 

Suaw, C.J. The single question in the present case is 
whether, under the mill act a complainant, who was owner ot 
the lands flowed at the time the damage was sustained, and 
who in other respects would be entitled to recover damage 
under this process, is barred from such recovery by the fact, 
that before the entry of his complaint, he has alienated the 
cand, in respect to which the damage is claimed. 

The court are of opinion, that this case is substantially set- 
tled by principles decided in former cases. By the case of 
Stowell v. Flagg, 11 Mass. 364, it was decided, that the 
remedy given by the mill acts, for overflowing land, wholly 
took away the remedy at common law. ‘The principle, on 
which it was so decided, seems entirely conclusive. An ac- 
tion at common law must proceed on the ground that the 
erection and continuance of such a dam isa tort. The stat- 
ute declares it to be the mill owner’s right. If an action at 
common law would lie, it would be because the dam was a 
nuisance ; and after a second judgment the plaintiff would 
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be entitled to have a warrant, as of right, to prostrate it. Rev. 
Sts. c. 106, $ 4.’ But the mill act (St. 1795, c. 74,) declared « 
“that the mill owner might continue it, to his own best advan- 
tage. It is obvious, therefore, that all remedy at common law 
was taken away by the mill acts, and this is now confirmed 
by the Rev. Sts. c. 116, $ 30. 

It seems to us a sound rule of construction, when the legis- 
lature recognize the right of a party damnified to a remedy, 
and, upon considerations of equity and public policy, take 
away an existing remedy, and substitute another, that every 
provision and word in their act shall be construed liberally, 
to advance the remedy and make it commensurate with that 
which is taken away. It must be presumed that the legis- 
lature so intended it. 

At common law, an owner of land, who by erections 
thereon had caused damage to another owner, would be Jia- 
ble to an action on the case for damage thus caused; although 
he had alienated the land on which the erection was placed. 
So the owner, who had sustained damage, would have an 
action on the case to recover it, although he had alienated the 
Jand in respect to which the damage accrued. This then 
ought to be the measure of the extent of the remedy substi- 
tuted, and this is the construction to be adopted, if it can be 
done without doing violence to the language of the statute. 

In Seymour v. Carter, 2 Met. 520, it was held that the 
claim for damages, under the statute, was a claim for money 
only ; that it did not pass with the land; was not parcel of, 
or incident to the realty, and might be waived or barred, 
without release. It seems to follow, as a necessary conse- 
quence, that the right to damages is a right to a sum of 
money due from the person who, as mill owner, caused the 
damage for the time being, to him who, as land owner, sus- 
tained the damage for the time being, to be tried, ascertained 
and recovered in this special statute form of complaint, instead 
of a suit at common law. And so far as the decisions have 
gone, they have proceeded upon this construction. In Holmes 
y. Drew,7 Pick. 141, it was decided that the respondent was 
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not answerable for damage done before she became owner of 
the millanddam. Yet the statute provides that the complainant 
can recover damages for the next preceding three years. But 
that case puts this modification on the generality of the words, 
viz. provided the respondent, as such mill owner, has caused 
such damage. Soin Charles v. Monson § Brimfield Manuf. 
Co. 17 Pick. 70, the correlative proposition was held, that an 
original complaint would lie against those who have ceased to 
be owners and occupants of a mill, for the damage which 
accrued whilst they were owners. This decision, which was 
upon the old statute, went on the ground that, by a reasonable 
construction, the terms ‘‘owner and occupant,” as applied — 
to the mill, must be intended those who were owners and 
occupied for the time being, and caused the damage. 

The present case requires us to go a step further; but we 
think it is a step in the same direction. It is a case where 
the complainant has ceased to be the owner of the land 
flowed. If he cannot have this process, he is without rem- 
edy. ‘The strong argument against it is the same which was 
advanced and strongly pressed in the cases cited, viz. that 
the statute manifestly contemplates the adjustment of future 
damages, gross or annual, or both, and therefore implies that 
the complainant continues to be the owner of the land, and 
the respondent of the mill; otherwise, they have no interest, 
and are not competent parties to contest the question of 
future damages. But we think this was considered and 
answered in the last case cited; (17 Pick. 70;) that the 
statute has two objects in view, namely, to give a remedy 
for damage already sustained, and to adjust and secure those 
which may afterwards accrue. ‘The statute is made to em- 
brace the largest possible claim that can be made by one 
party against another, which is, when the complainant has 
been owner of the land flowed three years, and continues to 
be so to the time of the judgment, and when the respondent 
has been owner or occupant of the mill three years, and con- 
tinues to be so to the time of the judgment. In such case 
it is convenient, and the statute accordingly provides, that 
the whole controversy, for past as well as future damages, 
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gross and annual, the height to which the water may be 
raised, and during what part of the year, shall be determined 
by one verdict and judgment. But we do not think it fol- 
lows, as a necessary or reasonable consequence, that when 
the legislature have given a remedy, where a claim consist- 
ing of several particulars exists, it cannot be applied where 
some, but not all, of the contemplated demands exist. On. 
the contrary, we think it may be so applied; and where 
another remedy for an acknowledged grievance is taken 
away, and this substituted, it ought to be so applied as to 
afford a remedy for any substantive part of the grievance 
intended to be redressed by its provisions. ‘That part only 
of the statute, therefore, which applies to the complainant’s 
case, will be applied to it, namely, that which provides for 
the damage which he has sustained. 

It was suggested in the argument, that the leading object 
of the statute is, to provide for the adjustment of future dam- 
ages, and that the assessment of damages accrued was inci- 
dental. ‘The statute is undoubtedly framed with a double 
- aspect, and has both objects in view. If either object is 
leading, it seems to be that of affording compensation to a 
person whose lands have been actually overflowed. Rev. 
Sts. c. 116, $$ 4, 15, 16. And if the matter goes to a jury, 
they ‘shall also ascertain and determine what sum, to be 
paid annually, would be a reasonable compensation for dam- 
ages that shall be thereafter occasioned by the dam.” $ 19. 
It would seem, therefore, quite as consistent with these 
provisions, to say that the leading object is to give a com- 
pensation for damage sustained, and whilst the jury are doing 
that, to ascertain also the future damage. 

In saying, above, that the claim for damages did not run 
with the land, nor affect the realty, the remark was intended 
to apply to an original claim for unliquidated damages, and 
not to a case after judgment, where, by matter of record, the 
rate of damages is settled, and the claim therefor has become 
a qualified lien on the mill estate. 

The complainant is entitled to a jury to assess his dam- 
ages, according to the prayer of his complaint. 
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INHABITANTS OF Dana vs. INHABITANTS OF HARDWICK. 


By St. 1842, c.5, annexing part of Petersham and Hardwick to Dana, it was provided, 
in § 2, that if any persons who had theretofore gained a legal settlement in said towns 
of Petersham or Hardwick, by a residence on the territory so annexed to the town of 
Dana, or by having been proprietors of any part thereof, or who might derive such settle- 
ment from any such resident or proprietor, should come to want and stand in need of 
relief and support, they should be relieved and supported by said town of Dana, in the 
same manner as if they had gained a settlement in that town. Held, that the town of 
Dana is bound to support, from the time the statute was passed, the persons who haa 
gained or derived, in the way mentioned in said section, a Jegal settlement in Peters- 
ham or Hardwick, and who may stand in need of relief, since the statute was passed, 
though they had come to want and been relieved as paupers before it was passed. 


Assumpsir to recover the expenses incurred by the plain- 
tiffs in supporting Lucretia Hatstat, a pauper, whose settle- 
ment was alleged to be in the town of Hardwick. ‘The case 
was submitted to the court upon the following statement of 
facts : 

‘The act to annex a part of Petersham and Hardwick to 
Dana, (St. 1842, ¢. 5, $ 2,) passed on the 4th of February 
1842, contains this provision: ‘If any persons who have 
heretofore gained a legal settlement in said town of Peters- 
ham or Hardwick, by a residence on said territory,’ [annexed 
to Dana,] ‘ or by having been proprietors of any part thereof, 
or who may derive such settlement from any such resident 
or proprietor, shall come to want and stand in need of relief 
and support, they shall be relieved and supported by said 
town of Dana, in the same manner as if they had gained a 
settlement in that town.’ Before that time, George Hatstat, 
the father of said Lucretia, had gained a settlement in Hard- 
wick, by residing on his farm in the part set off to Dana, and 
taxation while so residing. In 1840, he left that farm and 
resided, with his family, for a few months, in another part of 
Hardwick, which is still a portion of that town.  After- 
wards, in the same year, he removed to Palmer, (but never 
gained a settlement there,) and there became in need of 
relief, as a pauper, and with his family, of whom said Lucre- 
tia was one, received necessary support and assistance, for 
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some time before February 4th 1842, from the town of 
Palmer, and continued, at the date Jast mentioned, to receive 
_ such support and assistance from the inhabitants of Palmer, 
for which they were reimbursed by the town of Hardwick. 
Subsequently, the overseers of the poor of the town of Dana 
caused the said Lucretia, with another member of said Hat- , 
stat’s family, to be removed from Palmer to Dana, where the 
said Lucretia received’support from said overseers; and this 
action is brought to recover the expense of that support. 
Said George Hatstat’s lawful settlement was in Hardwick, 
until the passage of said act, and he never acquired any new 
settlement, unless by force of said act, in connexion with 
the facts above stated ; and the said Lucretia’s settlement is 
derived from said George, she never having acquired any 
settlement otherwise. Legal notice was given by the plain- 
tiffs to the defendants, to which the defendants duly and 
seasonably made a reply.” 

Barton, for the plaintiffs. If Dana is bound to support the 
pauper, it is by force of St. 1842, c.5, $2. Without the 
provision in that section, her settlement would have remained 
in Hardwick. Windham v. Portland, 4 Mass. 390. FYtch- 
burg v. Westminster, 1 Pick. 146. Lexington v. Burling- 
ton, 19 Pick. 428. 'The provision is, that those who “ shall 
come to want shall be relieved and supported by said town 
of Dana.’’ It is prospective, and does not include persons 
who were then receiving relief as paupers. And it is to 
be construed strictly. Bridgewater v. West Bridgewater, 
9 Pick. 56. The legislative precedents show that, upon the 
annexation of part of one town to another, or the incorpora- 
tion of a new town from parts of old ones, existing paupers 
are expressly referred to, when it is intended to change their 
settlement. See St. 1815, c. 116, $ 4, and the decision 
thereon, in Southbridge v. Charlton, 15 Mass. 248. Sts. 
1823, c. 99, $2, and c. 129, $ 2; 1832, c. 98, $3; 1837, 
c. 80,$ 4; 1841, c. 30, §$ 2. 

C. Allen, for the defendants. 

Huszarp, J. This case depends on the construction of 

ite 
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the statute by which a part of the territories of Hardwick 
and Petersham were annexed to Dana. ‘There have been 
many acts of a similar character, and decisions as to two of 
them have been’ cited as bearing on the present case ; but no 
one of these statutes is, in its terms, so precisely like the 
present as to determine its construction as to the point here 
raised. ; 

The act, no doubt, grew out of a compact between the . 
parties, embracing, among other things, an agreement as to 
the support of persons who had gained a legal settlement by 
a residence on the territory to be annexed, or by having been 
proprietors of any part of it, and was intended to apply to 
those whose situation, at the time, was unknown, as well as 
‘ to those who might immediately afterwards stand in need of 
assistance. And we are of opinion that the true construction 
of the act is this ; that those persons who would have acquired 
a settlement in Dana, provided this portion of territory so an- 
nexed had always been a part of that town, are the persons 
intended by this act, for whom the town of Dana shall pro- 
vide, if they come to want, or stand in need of assistance ; 
and that the statute is to be construed, not in the rigid sense 
‘ in which penal statutes are construed, but according to the 
spirit and intent of the parties, to be gathered from the terms 
of the statute. It does not apply solely to those who were, 
at the passage of the act, of sufficient ability to support 
themselves, and might afterwards come to want, but em- 
braces those persons whose settlement should afterwards be 
ascertained to be in Dana, by their previous residence on the 
territory, or proprietorship thereof, or as derived from persons 
thus entitled, and who stood in need of assistance immediately 
after the time of the passage of the act, and will include the 
cases of those who were in want before the making of the 
act, and who shall also stand in need after its passage. 

The argument pressed upon the court is, that the words 
‘shall come to want’ are in their terms future, and can- 
not, therefore, in strictness, embrace persons who were pau- 
pers at the time of passing the act. But the words are, 
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also, “and stand in need of relief and support;” which in- 
clude a present necessity, and also qualify and explain the 
words previously used. They are similar to those made use 
of in the Rev. Sts. ¢. 45, 1: “Legal settlements may be 
acquired in any town, so as to oblige such town to relieve 
and support the persons acquiring the same, in case they are 
poor and stand in need of relief.””, On the whole, we are of 
opinion that the pauper must be supported by the town of 


Dana. 
Plaintiffs nonsuit. 


Pirr Hoimes & others vs. THe Cuartestown Morvan Fire . 
INSURANCE COMPANY. 


An application for insurance against loss of a meeting-house and its fixtures by fire was 
made to a mutual fire insurance company that could not, by statute and its own by- 
laws, insure upon any building an amount exceeding three fourths of the value thereof; 
and in the application the value of the building was stated to be $4000: ‘The com- 
pany executed a policy, insuring, under the conditions and limitations expressed in its 
own by-laws and in the statute regulating mutual fire insurance companies, $3500 
on the meeting-house and fixtures: The house was destroyed by fire, and the com- 
pany paid $3000 to the assured, towards the loss. Ina suit on the policy to recover the 
balance of $500, it was held, that the assured could not recover; that the statement 
of the value of the house and fixtures, in the application for insurance, was conclusive 
on the assured, so that they could not be permitted to show that the property insured, 
at the time of the insurance, was of such a value that $3500 did not exceed three 
fourths thereof. 

In the trial of an action on a policy of insurance which is explicit as to the property 
insured, parol evidence is not admissible to show a mistake, and that it was the inten- 
tion to insure other property. . 


Assumpsir on a policy of insurance, dated May 9th 1840, 
whereby the defendants caused the plaintiffs, as trustees of the 
Methodist Episcopal Society in Worcester, to be insured against 
loss or damage by fire, for seven years, under the conditions 
and limitations expressed in the statute regulating mutual in- 
surance companies, (Rev. Sts. c. 37,) and the rules and regula- 
tions of the defendants, “ thirty five hundred dollars on their 
meeting-house and fixtures in the same, situated in Worces- 
ter.” ‘The defendants’ rules and regulations, referred to in the 
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policy, were printed on. the same sheet with the policy; and 
the 14th article was thus: ‘‘No more than three fourths of 
the value of any building shall be insured by this company, 
and as much less as the insured may choose.” 

At the trial before Wilde, J. it appeared that the meeting- 
house was destroyed by fire, on the 19th of February 1844, 
and that the defendants, on the 5th of June 1844, paid $3000 
to the plaintiffs towards the loss, “the receipt of said sum 
in no wise to prejudice any rights said trustees may have to 
recover any further sum which they claim of said company, 
under and by virtue of said policy of insurance.” 

The defendants took various grounds of defence at the trial, 
and argued various questions before the full court, which 
‘ultimately proved to be immaterial, and are here omitted. 

The plaintiffs’ application for insurance was given in eVl- 
dence by the defendants, and was as follows: “ For the sum of 
three thousand five hundred dollars, to wit: 

‘¢On the meeting-house and fixtures in the same. 

‘Furniture and other moveables in the same, $500.” 

_To the interrogatory, ‘‘ What is the value of each building, 
exclusive of the land?” the answer was, ‘“ $4000.” | 

And to the interrogatory, “ Value of furniture and move- 
ables?”’ the answer was, “ $1000.” , | | 

The plaintiffs insisted that the risk on the meeting-house 
and fixtures was one and inseparable, and that if three fourths 
‘of the house and fixtures were, at the time of effecting the 
policy, of the value of $3500, and if they showed a loss, 
whether of the house, or the fixtures, or both, then they would 
be entitled to recover in this action. And they accordingly 
proceeded to show that the meeting-house, including the 
pews, (the property of which the defendants contended was 
not in the plaintiffs, ) was of the value of $5000. The defend- 
ants objected to this evidence, on the ground that the repre- 
sentation of value, in the application for insurance, was con-. 
clusive upon the plaintiffs. The plaintiffs then proceeded 
to show that the value of the stoves, carpeting, lamps, pulpit 
trimmings, &c., was $437. These, the plaintiffs contended, 
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were fixtures, appurtenant to the house, and would have been 
covered by the policy on the house only. 

The defendants contended that it appeared from the paper 
that there was an application for only $3000 on the house, 
and that the $500 was on the furniture and moveables in the 
house, called in the policy fixtures, and that the risks were 
separate, the one being on the house, and the other on furni- 
ture and moveables, and that the mistake was in the policy, in 
not separately valuing them. ‘The defendants further con- 
tended that the misrepresentation as to value of the fixtures, 
or furniture, or moveables, they being estimated at $1000, 
wheu worth only $437, avoided the policy. 

The defendants called W. Greenleaf, their agent in Wor- 
cester, as a witness, who testified that he filled up the applica- 
tion for insurance, according to the directions of E. Goulding, 
one of the plaintiffs, who was present when it was filled up. 

The plaintiffs then attempted to cross-examine this witness, 
with a view of showing, from his testimony, that there was 
a mistake in filling up the application ; that when he filled . 
it up, he misunderstood Goulding, who told him that the 
‘ plaintiffs wished their meeting-house and the fixtures there- 
in insured, and that no mention was made of furniture or 
moveables, when the application was made out, the object 
being to get only the real estate and appurtenances insured ; 
that the plaintiffs applied, in fact, for insurance of the meeting- 
house and appurtenances for $3500; and that if there was an 
application for insurance on the moveables, furniture, &c. the 
defendants did not include, nor intend to include them in this 
policy. And the plaintiffs offered to show, by this and other 
evidence, that there was a mistake in the application, as filled 
up. But the judge ruled that the evidence was inadmissible. 

A nonsuit was entered by consent, subject to the opinion 
of the whole court (among other things not now important) 
on the admissibility of said rejected evidence, and the right of 
the plaintiffs, on th2 other facts, to recover the balance of 
$500 on the policy. 

Barton § Bacon for the plaintiffs. 

C. Allen, for the defendants. 
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Hussarp, J. Several questions of some importance have 
been raised and argued in this ease, which it is unnecessary to 
decide. ‘The question on which the case turns is, What sum 
was actually insured? the defendants having paid all which 
they acknowledge to be due, before the trial of the action. 

The policy itself is explicit. It assumes the risk as fol- 
lows: Under the conditions and limitations expressed in the 
statute regulating mutual insurance companies, and the rules 
and regulations of the company, ‘the sum of thirty five hun- 
dred dollars on their meeting-house and fixtures in the same, 
situated in Worcester aforesaid, on Columbia Street, being not 
more than three fourths the actual value of said property as 
appears by the application for this insurance, lodged with the . 
secretary of this company.” 

The rules and regulations referred to are to be taken as 
part of the contract, in the same manner as if they had been 
introduced into the body of the policy; and are to be con- 
strued either as representations or stipulations and agreements, 
. according to their nature and intent. ‘They differ from the 
representations relating to marine risks, which representations 
are the statements or basis upon which the contract is founded, ' 
and are not treated asa part of the contract itself. As the 
owner of a vessel and cargo is generally in a position to know 
the character, value and situation of the property to be insured, 
much better than the underwriter, his representations are re- 
ceived and acted upon as true; and if afterwards they turn 
out to be false in some matter or thing material to the risk, 
then, in consequence of such misrepresentation, the contract 
is avoided, although the statement was made in ignorance or 
through mistake, and not from a fraudulent design. But in 
fire policies a different practice prevails, and the representa- 
tions, so far as they are distinctly referred to in the policy, 
become parts of the contract, and are to be construed with it. 
Houghton v. Manufacturers Mutual Fire Ins. Co. 8 Met. 
114. 

As to these defendants, it is one of their regulations, (Art. 
14,) that “not more than three fourths of the value of any 
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building shall be insured by this company.” This is agree- 
able to the provision of the Rev. Sts. c. 37, $¢ 28, on the 
subject of mutual fire insurance companies, which is, that 
‘they may insure, for a term not exceeding seven years, upon 
any building within this State, any amount not exceeding 
three fourths of the value thereof.” This is a wise and 
salutary provision, and serves alike for the protection of the 
stockholders and the individual insured. The design is to 
prevent frauds and negligence, by making it an object with — 
the owner to guard his property from exposure to fire and to 
preserve it from destruction when the calamity comes; and by 
this increased security to induce honest persons, who are men 
of property, to become members of such companies, and who 
will be able and willing to contribute in the event of loss. 

In the contract now under consideration, the value of the 
building insured is not stated in the policy, and we are 
to resort to the application, for the purpose of ascertaining 
that value. It will not answer to take the sum insured as 
furnishing the evidence of the value of the property by 
adding one third to it; because, if this would be sufficient, 
the valuation would become a matter of form only, and the 
contract would in fact be regulated, not by the value of the 
property, but by the sum insured; a species of insurance 
which it was not the intent of the legislature to countenance, 
when granting such acts of incorporation. 

On referring to the application, the value of the building 
is agreed to be four thousand dollars; and the plaintiffs now 
ask liberty to show that it was, in fact, worth a much larger 
sum, at the time of the insurance. But such evidence is 
inadmissible, and the valuation, if made in good faith, is 
binding on both parties. 'The converse of this proposition 
has arisen in two cases upon fire policies, and in them it is 
distinctly settled that the companies were concluded on the 
question of overvaluation, the same not being fraudulent. 
Borden v. Hingham Mutual Fure Ins. Co. 18 Pick. 523. 
Fuller v. Boston Mutual Fire Ins. Co. 4 Met. 206. If 
then underwriters are precluded from going into evidence to 
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show an overvaluation, when no fraud is alleged, owners 
must in like manner be concluded, when the property is 
undervalued. 

The value being fixed at four thousand dollars, the con- 
tract does not, by law, cover more than three fourths of that 
sum ; for it is admitted, and very properly, that the words 
‘Cand the fixtures in the same ”’ do not constitute the subject 
of a separate insurance. The fixtures are a part of the 
building itself, and are included in the estimates of its value. 
They are lke the term ‘appurtenances ’’ when applied to 
the insurance on a vessel. 

In looking at the application, we are strongly inclined to the 
opinion that the plaintiffs intended to insure three thousand 
dollars on the building, and five hundred dollars on the furni- 
ture and other moveables ; but the policy is express as to the 
subject of the insurance, and we cannot change the contract 
and make one for the parties, and apply the insurance to chat- 
tels not insured, because the plaintiffs intended to insure them. 
Higginson v. Dall, 13 Mass. 96. Wiggin v. Boardman, 
14 Mass. 12. Ewer v. Washington Ins. Co. 16 Pick. 502. 
Miller v. Travers, 8 Bing. 244. 

It is said that the proposals were filled out by the agent 
of the defendants, and so the company are bound either to 
admit parol evidence of the alleged mistake, or to alter the 
policy in conformity to the application. 'The person who 
made out the proposals was at least as much the agent of the 
plaintiffs as of the company, in doing this act ; but however 
viewed, it cannot affect the contract as it exists, nor open the 
door for the admission of parol evidence to alter its provi-. 
sions. In what manner a court of equity would treat an 
application to amend a policy, we are not called upon here to 
decide. 

Besides ; the policy was delivered to the plaintiffs, and 
they must be presumed to have examined it at the time 
they received it, to have known what it contained, and to 
have understood its import. But they slept over it nearly 
four years, without requesting any alteration therein, until 
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the loss happened, when the rights and liabilities of the re-— 
spective parties were fixed, and the directors might not feel 
authorized to alter the terms of the policy. 

The plaintiffs, having received three fourth parts in ‘value 
of the building, as insured and valued by the terms of the 
contract, the nonsuit must stand. 


EBENEZER StrRattron vs. 'T'HE COMMONWEALTH. 


On a petition for a writ of certiorari to quash the record of a conviction, the court 
will not examine the evidence given at the trial, unless it appears on the record 
that objections were then taken to its competency. 

A complaint made to a justice of the peace, charging “that S., on the Ist day of 
March 1845, and on divers days between that day and the day of exhibiting this 
complaint, at A. in the county of W., was a common railer and brawler, against the 
peace, &c., and contrary to the sien of the statute,” &c., is sufficient to sustain a 
conviction of S. by the justice. 


On the 22d of August 1845, a sworn complaint was made 
to.a justice of the peace, against Ebenezer Stratton, that he, 
‘on the first day of March in the year one thousand eight hun- 
dred and forty five, and on divers other days between that day 
and the day of exhibiting this complaint, at Athol, in the 
county of Worcester, was a common railer and brawler, in 
evil example to others in like case to offend, and against the 
peace and dignity of the Commonwealth, and contrary to the 
form of the statute in such cases made and provided.” The 
justice issued a warrant on this complaint, and said Stratton 
was arrested and carried before him, on the 25th of said Au- 
gust, and pleaded not guilty. 

The record of the justice stated, that “after due exam- 
ination of divers witnesses, and a full hearing of the case,” 
it appeared to him that said Stratton was “guilty of the 
charge alleged against him, as set forth in said complaint.” 
The judgment of said justice was, “‘ that said Ebenezer Strat- 
ton be punished by confinement in the house of correction in 
Worcester, for the term of two months, there to be governed 
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according to the rules and regulations established for the gov- 
ernment of said house.” 

Said Stratton, being in confinement, pursuant to said judg- 
ment, presented a petition that a writ of certiorari might issue, 
requiring said justice “to certify and send up to this court the 
record of the said complaint, and of all the proceedings had 
before him in the premises,” that they might be quashed. 

The petition alleged that there were these errors in the pro- 
ceedings before the justice: “ Furst, that the said complaint 
did not set forth, with due certainty and precision, any offence. 
Second, that the said complaint did not set forth any substan- — 
tive acts of the defendant, from which the commission of the 
offence might be safely inferred. T'hird, that the said com: 
plaint specified only one day when the defendant was sup- 
posed to be acommon railer and brawler.” 'The petition also 
alleged that “the acts attempted to be proved, to constitute 
him a common railer and brawler, were acts of religious wor- 
ship performed by him agreeably to the dictates of his con- 
science.” | 

A copy of the complaint, the warrant and the officer’s return 
thereon, and the judgment, as certified by the justice, were 
annexed to the petition. 

The counsel for the petitioner, proposed to introduce evi- 
dence, de bene esse, that the acts complained of, and of which 
the petitioner was.found guilty, were religious exercises, and 
at one place only; and cited Inhabitants of Wilbraham v. 
County Commissioners, 11 Pick. 325. The court refused to 
receive the evidence. 

Bridges, for the petitioner. 'The complaint does not con- 
tain averments sufficient to show that the petitioner was a 
common railer or brawler. No act is described, and only one 
day is specifically mentioned, on which he is alleged to have 
been such railer and brawler. Nor is it alleged that he dis-. 
turbed any one. He therefore could not know what he was 
accused of. 1 Chit. Crim. Law, 229-231. Rex v. Cooper, 
2 Stra. 1246. Commonwealth v. Maxwell, 2 Pick. 139. 
The State v. Scribner, 2 Gill & Johns. 246. | 
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The petitioner’s proper remedy is by writ of certiorari. 5 
Dane Ab. 88, 93. 1 Chit. Crim. Law, 372-375. Clark v. 
Commonwealth, 4 Pick. 125. The King v. Jukes, 8 'T. R. 
542, 625. The King v. Abbot, 2 Doug. 553, note. The King 
v. Terret,2'T. R. 735. Rex v. Morley, 2 Bur. 1040. Bar- 
nard v. Fitch, 7 Met. 605. 

Wilkinson, (District Attorney,) for the Commonwealth. 
By Rev. Sts. c. 143, $ 5, a justice of the peace is authorized 
to send a common railer or brawler to the house of correction ; 
and by $ 8 of that chapter, and $ 28 of c. 85, the party may 
appeal. It may, therefore, well be doubted, whether a justice’s 
proceedings can be removed by a writ of certiorari where an 
appeal from his judgment might be taken, and the party be 
‘tried by a jury. 

But a writ of certiorari should not issue in this case, 
because the complaint is sufficient, and the judgment legal on 
its face. Common barrators, common scolds, &c., and com- 
mon sellers of spiritous liquor without license, may be in- 
dicted by these general words, without alleging any particu- 
- Jar acts, ‘‘because the charges include in their nature a suc- 
cession and continuation of acts, which do not belong to any 
particular period, but form the daily habit and character of the 
individual offending.” 1 Chit. Crim. Law, 230. Common- 
wealth v. Davis, 11 Pick. 432. Commonwealth v. Pray, 13 
Pick. 359. Commonwealth v. Odlin, 23 Pick. 275. The 
same reason applies to the present case. 

Dewey, J. The present application for a writ of certiorari 
must be maintained, if at all, upon the ground of the irregu- 
larity of the proceedings in the cause, apparent upon the record 
and documents properly before us upon a return of the same by 
the magistrate. The sufficiency of the evidence to sustiin 
the complaint is not before us, and ought not to be revised by 
us; it not appearing on the record that any objection to the 
competency of the evidence was taken before the justice. 
Cousins v. Cowing, 23 Pick. 215. This is especially true in 
a case like the present, where the whole case, upon the facts 
as well the law, was open to an appeal to the court of com- 
mon pleas. Rev. Sts. c. 143, §$ 8. 


220 WORCESTER. 


Stratton v. The Commonwealth. 


The counsel for the government go further, and insist that it 
may be doubtful whether this court should, in any case, grant 
a writ of certiorari, to remove the proceedings of a justice of 
the peace, where the more full and equally adequate remedy 
by appeal has been given by statute. ‘The authority vested 
in this court, by Rev. Sts. c. 81, $5, to grant writs of cer- 
tiorart, is very broad, and may embrace cases arising like the 
present ; but ordinarily this mode of revising the doings of 
the justice, and raising any legal objections to his proceedings, 
will be much less prompt or effectual in protecting the rights 
of parties, than taking an appeal, which will at once supersede 
the judgment or sentence of the justice, and transfer the case 
to another tribunal. Without, however, particularly consid- 
ering or deciding that point, we have looked at this case as. 
it is presented to us by the petitioner, as arising upon the pro- 
ceedings set forth by him, and upon which he relies to sustain 
his application for a writ of certiorari. The point here taken 
is, that the complaint is defective, in not setting forth any dis- 
tinct offence accompanied with those particular allegations 
essential to the proper charging of a single offence; it being 
only the general allegation that the party was a common 
railer and brawler. | 

An indictment must charge the offence with as much cer- 
tainty as the nature of the case will admit. Hence, in most 
cases, it is necessary to state in detail all the essential par- 
ticulars constituting the offence. ‘This will include time 
and place, and usually the name of the individual. whose 
rights of person or property have been violated, and other 
circumstances giving the offence a distinct character. But 
this general rule has always had its exceptions. From the 
very nature of the case, where the offence consists, not in a 
single act, but of a series of acts, and this continued series of 
acts is an essential element in the crime, it would seem that 
the charge might properly be general in its character, and 
need not specify the details of the various distinct acts, which 
will establish the guilt of the party. ' The cases long distinct- 
ly recognized as within the exception are those of one indicted 
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as a common barrator, or as a common scold; and it has 
been sometimes said that these were the only exceptions. 
But various other cases, obviously falling within the principle, 
have also been held to be within the exception; as the 
offence of keeping a common disorderly house, or common 
gaming house. Rer v. Higginson, 2 Bur. 1232. So the 
offence of being a common seller of spiritous liquors without 
license, where the indictment charged the offence generally, 
was held, from the nature of the offence, to be well charged. 
Commonwealth v. Pray, 13 Pick. 359. We have no doubt, 
in looking at the present case, that from the very nature of the 
offence here charged, it being not a particular act, but a con- 
tinued series of acts or habit of life, that constitutes the 
‘offence of being a common railer and brawler, it is properly 
set forth by the same general description of the crime charged, 
that would be good in case of a common barrator or common 
scold. All the reasons for permitting it in those cases apply, 
with equal force, to the case of the offence of being a common 
railer and brawler. We perceive that in the case of Rer v. 
Cooper, 2 Stra. 1246, cited for the petitioner, a different 
opinion was held as to an indictment against one as a com- 
mon brawler; the same opinion is, to some extent, sustained 
by other cases referred to in 1 Chit. Crim. Law, 229, 230. 
We think the better rule, and one supported by analogy and 
good sense is, that in a prosecution before ‘a justice of 
the peace for the offence of being a common railer and 
brawler, as made punishable by the provisions of Rev. Sts. 
c. 143, $$ 5, 6, by a sentence of commitment to the house 
of correction or workhouse, the complaint is sufficient in 
.aw, if it charge the offence generally, and without setting 
out any distinct acts of railing or brawling. 
Petition dismissed. 
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Austin ELuenNwoop vs. 'T'HE CoMMONWEALTH. 


A conviction before a justice of the peace is well sustained by a record which shows 
that the defendant, on being asked whether he was guilty or not of the offence 
alleged against him, fraudulently and wilfully stood mute, and that, after due examina- 
tion of witnesses and a full hearing of the case, he was adjudged to be guilty, and waa 
sentenced to imprisonment. 


Petition for a writ of certiorari. 

This case was like that of Stratton v. The Commonwealth, 
(ante, 217,) except that it appeared from the record of the jus- 
tice, that when the complaint was read to the petitioner, and 
he was asked, by the justice, ‘‘ whether he was guilty or not 
of the offence alleged against him in said complaint,” he 
‘‘refused to plead to said complaint, but fraudulently, wil- 
fully and obstinately stood mute.” It also appeared from 
the remaining part of the justice’s record, that ‘after due 
examination of divers witnesses, and a full hearing of the 
case,’ said Ellenwood was adjudged, by the justice, to be 
“‘ ouilty of the charges alleged against him, as set forth in 
said complaint,” and was sentenced to five months’ confine- 
ment in the house of correction. | 

Bridges, for the petitioner. It does not appear from the 
record that the justice made any inquiry whether the peti- 
tioner was obstinately mute, or ev visitatione Det. See 
1 Chit. Crim. Law, 424. It is said, in Davis Just. (1st ed.) 
117, that a justice of the peace must make such inquiry. 

Wilkinson, (District Attorney,) for the Commonwealth. 
By Rev. Sts. c. 136, § 29, if a person, who is arraigned on 
an indictment, refuses to plead or answer, the court shall 
order a plea of not guilty to be entered, and he shall be tried 
as if he had made that plea. A justice of the peace may 
proceed in a similar manner, when a party refuses to plead 
to a complaint. 

Dewey, J. The next preceding case of Stratton v. The 
Commonwealth disposes of all the material points in the 
present case. 
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It was suggested that there was an irregularity m the 
mode of trial, arising from the fact that no plea was tendered 
by the party. But the case shows that the party fraudu- 
lently and wilfully stood mute, and that thereupon the case 
was tried in the same manner as if the party ha’. pleaded 
not guilty. ‘'T’o this course the petitioner cannot elect. 

Petition dismissed. 


Wituiam M. Benepict & another vs. Benaiwa Morse. 


B. conveyed his real estate to three assignees, “to have and te hold to them, their 
heirs and assigns, in trust to reduce said estate to money, and out #¢ the proceeds to pay 
B.’s creditors: After the death of one of the assignees, the twe uthers sold and con- 
veyed to P. M. a parcel of said estate, which was in the occupation of B. M. as their 
tenant at will, and P. M. brought an action against B. M., op the Rev. Sts. c. 104, to 
recover possession. Held, that it was unnecessary to decide, ta this action, whether 
the conveyance of B. was to the assignees as joint tenants or as tenants in common; 
that if the surviving assignees were tenants in common with the heirs of the deceased 
assignee, yet their deed purporting to convey the whole estate to P. M. was good as 
to two undivided third parts, and P. M. became tenant in common with said heirs, 
and, by entering into possession, his title was good, as to the whole estate, so far as 
strangers to the title were concerned. Held also, that B. M. having occupied the 
whole estate, as tenant of the surviving assignees, could not controvert P. M.’s title 
to the possession of the whole under their deed. 

A landlord terminates a lease at will by selling and conveying the leased premises, and 
the tenant is thenceforth a tenant at sufferance, and liable to the grantee, without 
notice to quit, in the process provided by the Rev. Sts. c. 104, § 4. 


THis was an action originally commenced before a justice 
of the peace, on the Rev. Sts. c. 104, $ 2, to recover posses- 
sion of premises alleged to be held by the defendant without 
right, and was carried into the court of common pleas. 

The report of the trial in that court, before Ward, J. was 
as follows: Caleb Burbank was the owner of said premises, 
on the 18th of January 1834, and on that day conveyed, 
by indenture, certain property, real and personal, to Amasa 
Wood, John Jacobs and Abraham G. Randall, “to have and 
to hold the aforesaid estate, real and personal, to them the 
said Amasa, John and Abraham G., their heirs and assigns, 
upon trust, and for the benefit of the party of the third part,” 
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(creditors of said Burbank,) ‘‘as is hereinafter pointed out, to 
wit, the said Amasa, John and Abraham G. are to reduce 
said estate and property to money, as soon as conveniently 
can be done, and out of the proceeds, in the first place, to — 
pay ” certain creditors of said Burbank the whole or a rata- 
ble part of their demands, according to the amount for which | 
the said property should be sold. ‘This conveyance included 
a parcel of land described as ‘the lot whereon the cotton fac- 
tory stands ;’’ which lot, as the plaintiffs alleged, embraced 
the premises in question. The assignees immediately took 
possession of the said premises, and of the other property 
described in the indenture, and Jacobs, one of their number, 
died before the business of their trust was finished. After 
his death, the defendant occupied said premises, and paid 
rent, (about $26,) for three or six months, to Randall, who 
acted as agent of the surviving assignees. On the 22d of 
March 1844, Randall and Wood, as surviving assignees, con- 
veyed said premises to P. Merrick, one of the plaintiffs, who 
on the same day conveyed one undivided half thereof to 
Benedict, the other plaintiff. On the 6th of April 1844, this 
process was commenced. 

There was evidence to show that the defendant, several 
days before the date of the process, received written notice 
of the abovementioned conveyances to the plaintiffs, and that 
he must quit the premises; but the notice was not given 
three months before the date of the process, nor was there 
any proof that rent was in arrear. The defendant had no 
written lease, nor did the proof show on what terms, or for 
what time, he held the premises, except as above appears. 

The defence rested on three grounds: Ist. That the prem- 
ises named in the complaint, and which the defendant occu- 
pied, were not a part of the cotton factory lot, and that there- 
fore the plaintiffs had no title. 2d. That if the premises 
were part of that lot, yet by the death of Jacobs, one of the 
assignees, the power of the surviving assignees to sell ceased ; 
and that therefore the deed to Merrick was void. 3d. That 
even if the plaintiffs had a good title, the evidence showed 
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that the defendant was tenant at will, and the plaintiffs were 
not entitled to recover,.because they had not given him three 
months’ notice to quit, before commencing this process. 

Upon the first point there was much conflicting evidence ; 
and for the convenience of the parties, and in order to sub- 
mit that question to the jury, the court ruled against the 
defendant upon the second and third points, and directed the 
jury, that if the said premises were known as the cotton fac- 
tory lot, or were included in it and parcel of it, they should 
find for the plaintiffs; otherwise, for the defendant. The 
jury found for the plaintiffs, and to these rulings and direc- 
tions the defendant excepted. 

Bridges § Chapin, for the defendant. The two surviving 
assignees had no authority to sell the land in question. The 
conveyance to the three by Burbank was to “them, their 
heirs and assigns,’”’ without mention of survivors; and as 
they took an estate only in trust to sell for creditors, they 
had a naked power, and not a power coupled with an inter- 
est in the subject. 4 Kent Com. (3d ed.) 325. Sugd. on 
Powers, (1st Amer. ed.) 165, 166. Townsend v. Wilson, 
1 Barn. & Ald. 608. Homer v. Shelton, 5 Met. 465, 466. 
Bergen v. Bennett, 1 Caines Cas. in Er. 15. Jackson v. 
Davenport, 18 Johns. 295. 4 Dane Ab. 808. Co. Lit. 113 4, 
and Hargrave’s note. Lancaster v. Thornton, 2 Bur. 1027. 
There was not such a unity of interest in the assignees as to 
make them joint tenants of the land conveyed. ‘They were 
tenants in common, and the heirs of Jacobs should have 
joined the survivors, in the conveyance to Merrick, in order 
to transfer a title. Franklin v. Osgood, 14 Johns. 527. 

This process cannot be sustained on the facts stated in the 
exceptions. The defendant is not within the Rev. Sts. 
c. 104, § 2, on which the process is brought. He does not 
‘‘hold possession of the demised premises, without right, 
after the determination of the lease, either by its own limita- 
tion, or by a notice to quit, as provided in the sixtieth chap- 
ter,” $26; viz. “three months’ notice in writing.” The 
lease to the defendant did not determine by its own limita- 
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tion. See Crosby v. Wentworth, 7 Met. 10. Saunders v. 
Robinson, 5 Met. 343. Howard v. Howard, 3 Met. 548. 
It did so determine in Hollis v. Pool, 3 Met. 350, and the 
decision in that case may well stand on that ground. In 
Kinsley v. Ames, 2 Met. 29, there was a forcible resistance. 

A sale of demised premises, by the landlord, does not make 
the lease given by him, though by parol, determine by its 
own limitation. A tenancy at will is a contract, and is enti- 
tled to protection. The tenant is entitled toemblements. But — 
if the landlord can end the tenancy by selling the land, he 
can make a tenant at will a tenant at sufferance, and deprive 
him of emblements; and he can enable his vendee to oust 
the tenant, when he could not do it himself. 

Bacon & Hartshorn, for the plaintiffs. 'The surviving 
assignees had authority to sell and convey to Merrick. The 
cases cited for the defendant relate to naked powers only. 
In this case, the three assignees had the estate conveyed to 
them, coupled with trusts and duties which required the exe- 
cution of the power to sell; and the power, in such cases, 
survives to the survivors. Co. Lit. 113 a. 181 5. Keene 
v. Deardon, 8 East, 248. 

The assignees took the estate in joint tenancy, it being so 
intended, from the nature of the case, on the face of the in- 
strument of conveyance. Appleton v. Boyd, 7 Mass. 131. 
Shaw v. Hearsey, 5 Mass. 521. 4 Kent Com. (3d ed.) 361. 
Rev. Sts. c. 59, $$ 10, 11. But if the assignment gave a 
tenancy in common, two thirds of the premises passed by 
the conveyance of the surviving assignees; and that is suffi- 
cient for the purposes of this action. 

The defendant is estopped to deny the title of his land- 
lord, and this estoppel operates as well for the landlord’s 
assignee as for himself. Chit. Con. (5th Amer. ed.) 332. 

A tenant at will is made a tenant at sufferance by the 
landlord’s sale of the demised premises. 1 Cruise Dig. tit. 9, 
e.1,$18. Com. Dig. Estates by Grant, H.7. Hollis v. Pool, 
3 Met. 350. The defendant’s lease was by parol, and his 
tenancy was at will, with all the incidents of that tenancy, 
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in the same manner as if the events that have since hap- 
pened had been stipulated for. His lease, therefore, termi- 
nated by its own limitation, within the true meaning of the 
Rev. Sts. c. 104, $ 2. 

Husparp, J. The premises of which the plaintiffs seek 
possession were a part of the land conveyed by Caleb Bur- 
bank to Amasa Wood, John Jacobs and Abraham G. Ran- 
dall, in trust to be sold for the benefit of his creditors, under 
a deed of assignment for that purpose. Prior to the sale to 
the plaintiffs, Jacobs, one of the trustees, died. Afterwards, 
the survivors made the conveyance to Merrick, who on the 
same day conveyed an undivided moiety to Benedict. 'The 
defendant contends that the power of the surviving trustees 
to sell ceased upon the death of Jacobs, and that, in conse- 
quence of it, the deed to Merrick was void. 

The argument in support of this exception is, that the trus- _ 
tees took no estate which they were to hold; that they had 
but a naked power to sell, not coupled with an interest ; that 
they were the mere conduits through which the estate was 
to pass; the object being not to give them the land, but to 
enable them to sell it and receive and distribute the pro- 
ceeds. And it is further argued, that if the power was not 
terminated by the death of Jacobs, yet, as the words “ surviv- 
ors and survivor” are not contained in the deed, the terms 
“heirs and assigns,’ as used in it, created a tenancy in com- 
mon, and therefore the heirs of Jacobs must join in a convey- 
ance, in order to pass the estate. 

“It is perfectly well settled, that a power to convey land, 
not coupled with an interest, terminates as well with the 
death of the party receiving it, as with that of the constitu- 
ent ; and the reason given is, that it is a bare power, collat- 
eral to the land to be granted, and not coupled with it —a 
mere personal confidence, revocable at pleasure, and abso- 
lutely revoked by death. But where an estate or interest in 
the land is conveyed to the person, coupled with the power, 
he is not a mere stranger to the land, but the power and the 
interest are connected, and they do not die with the person ; 
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but the estate itself passes and supports the power, which 
is not a mere personal confidence. Co. Lit. 342 6, and 
Butler’s note (298.) Bergen v. Bennett, 1 Caines Cas. in 
Er. 15. In the present case, the estate was conveyed in 
trust for the payment of debts. The fee was-vested in the 
trustees, to give them the legal estate, so that they could 
dispose of the whole property, for the benefit of the cestwis 
que trust. The right of possession followed the grant, and 
the incidents of possession also vested in them, to wit, the 
right to lease the estate, while unsold, and to receive the 
rents and profits. This then was not a bare naked power 
to the trustees to sell, but a grant of the estate, to enable 
them to hold as well as to sell, defeasible only by the pay- 
ment of the debts of Burbank, by himself or by the proceeds 
of other property in their hands, before a sale of the estate ; 
and a bond fide sale by the trustees, during the existence of 
the trust, would bind all persons, parties or privies to the 
conveyance to them. 

The question whether the conveyance was to the trustees 
as joint tenants or as tenants in common, it is not necessary 
here to decide, because, qudcunque vid datd, the defendant 
cannot avail himself of the legal difference between. the two 
estates. If the trustees were joint tenants, then the survivors 
passed the whole estate by their deed to Merrick; and if they 
were only tenants in common, their deed, though purporting 
to convey the whole estate, would be good as to two un- 
divided third parts, and the purchasers would become tenants 
in common with the heirs of the third trustee, and entering 
into possession, their title would be good to the whole estate, 
so far as strangers to the title were concerned. And this title 
‘to possession of the whole could not be controverted by the 
present defendant, who occupied the premises under the two 
trustees, as their tenant, and who has set up no claim, after 
the sale, as derived from the heirs of Jacobs. 

The remaining question is— admitting the plaintiffs’ title 
— whether the defendant was tenant at will of the estate oc- 
cupied by him, and, as such, entitled to three months’ notice 
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to quit, before this process could be legally commenced. The 
facts, as stated in the bill of exceptions, are not presented with 
much perspicuity ; but we gather from them that the defend- 
ant was on the premises now demanded, at the time of the 
conveyance by the two surviving trustees to Merrick, having 
previously paid Randall, who acted as agent, rent to about 
$26 for three or six months. There is no evidence of the 
existence of any lease, or of the bargain as to the use and oc- 
cupation. We therefore consider the defendant’s relation to 
the trustees, from the facts thus presented, to be that of a 
tenant at will. The conveyances by Randall and Wood to 
Merrick, ‘and by Merrick to Benedict, were made March 22d 
1844; and on the 6th of April following this process was 
commenced. Some days previously to this, (it does not ap- 
pear how many, but, as is agreed, within three months, ) writ- 
ten notice was given to the tenant to quit. It is very clear 
that, if he remained a tenant at will after the sale, the notice 
was insufficient ; because the statute requires three months’ 
notice to be given to determine an estate at will, where there 
has been no neglect or refusal to pay rent ; and none is proved 
in this case. Rev. Sts. c. 60, $ 26. 

But we are of opinion that, by the sale to Merrick, the 
2state at will was determined. Such an estate is uncertain 
and defeasible, and is destroyed by the alienation of either 
party. Co. Lit. 55 6. 57 a. Jackson v. Aldrich, 13 Johns. 
109. Dinsdale v. Iles, 2 Lev. 88. And the tenant, in case 
of an alienation by the owner of the estate, becomes a mere 
tenant by sufferance ; for the estate at will is terminated by 
its own legal limitation ; it not being the subject of aliena- 
tion. But it is unnecessary to enlarge on the nature of these 
two estates, because we are of opinion that the case now 
presented is decided by those of Kinsley v. Ames, 2 Met. 29, 
and Hollis v. Pool, 3 Met. 350. In the first of these cases, 
the defendant had conveyed the estate in mortgage, with a 
power to sell. This power was exercised, and the plaintiff 
was the assignee of the purchaser, and gave the defendant 
notice to quit immediately after his purchase ; and within 
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three months he attempted to take possession of the house, 
but the defendant violently resisted the attempt. The court 
held that whether his holding was unlawful or not, depended 
on the question whether he was entitled to notice to quit; 
and they were of opinion that, after the sale, he was a mere 
tenant at sufferance, and as such was not entitled to notice ; 
and the decision is placed, not on the forcible resistance, but 
on the nature of the estate; it being a tenancy at sufferance, 
in consequence of the alienation. In the case of Hollis v. 
Pool, the lessee, who agreed to pay his rent quarterly, also 
agreed to quit if the premises should be sold. A sale took 
place, of which the vendor gave notice to the lessee, who 
refused to quit, and this process was commenced by the pur- 
chaser, immediately after; and the court held that, by force 
of the sale, the defendant became a tenant at sufferance, and 
was liable to the process without notice to quit, and af- 
firmed the decision in Ames v. Kinsley. 'The present case, 
in our opinion, is not distinguishable in principle from the 
above. Here was a tenancy at will, which by force of the 
sale has been determined, and the defendant is but a tenant 
at sufferance. He is therefore subject to the process given 
by the Rev. Sts. c. 104, $$ 2, 4, respecting forcible entry 
and detainer; tenants by sufferance not being entitled to 
notice under any of the provisions of that chapter—the Sz%. 
of 1825, c. 89, $ 4, on that subject, having been repealed by 
the Rev. Sts. c. 60, $ 26, for the purpose of making a differ- 
ence between tenants at will and tenants at sufferance, in 
respect to notice. See the notes of the commissioners in re- 
lation to the two estates. 
Exceptions overruled. 
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When goods under attachment are mortgaged by the general owner, and notice of the 
mortgage is given to the attaching officer, and the mortgage is duly recorded, the 
property in the goods passes to the mortgagee, subject to the lien created by the at- 
tachment; and if the goods are sold on mesne process, pursuant to Rev. Sts. c. 90, 
and an entry of “ neither party ” is afterwards made in the action in which they were 
attached, the proceeds of the sale, in the officer’s hands, belong to the mortgagee. 

When an officer sells attached goods, on mesne process, pursuant to Rev. Sts. c. 90, he 
is liable, in an action for money had and received, to the party entitled to the proceeds 
of the sale, and cannot be permitted to show, in defence, that he has received no 
money nor any equivalent therefor. . 


Assumpsit for goods sold and delivered, and for-money 
had and received. The plaintiff annexed to his declara- 
tion a specification of his demand, in which he set forth that 
he claimed to recover the value of a horse, attached by the 
defendant, as a deputy sheriff, on a writ in favor of Daniel West 
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against Edward Beals, and sold by the defendant on that writ ; 
the action in which the horse was attached having been 
entered in court, and finally ‘neither party ”’ entered therein. 

At the trial in the court of common pleas, before Wash- 
burn, J. the plaintiff introduced evidence that the Horse in 
question was attached by the defendant on the writ sued out 
by West against Beals; that on the day after the attachment, 
Beals, who then owned the horse, mortgaged it, with other 
property, to the plaintiff, and that the mortgage was duly re- 
corded on the same day ; that the plaintiff, after the making 
of said mortgage, and before the sale of the horse by the 
defendant, and within three days from the time of the attach- 
ment of the horse, gave the defendant written notice of the 


mortgage ; that the plaintiff had taken possession of the other . 


property included in the mortgage, for condition broken ; and 
that the said action of West against Beals was entered at the 
September term of the court of common pleas, in 1842, and 
was continued to the next December term, when “neither 
party ’’ was entered therein; that after the action of West 
against Beals was entered, the horse was appraised, accord- 
ing to the provisions of the Rev. Sts. c. 90, $$ 57-61, and 
was sold at public auction, by order of the defendant, for 
$56:50, to said West, and was delivered to him ; and that the 
auctioneer received no money from West, and paid none to 
the defendant ; that the plaintiff, in July 1843, before he com- 
menced this action, but after ‘neither party’? had been 
entered in the action of West against Beals, demanded of the 
defendant the price for which the horse was sold, which the 
defendant refused and neglected to pay to him. 

No return was filed, in the action of West against Beals, 
showing that the defendant sold the horse on the writ in that 
action. Notice was given to the defendant to produce the 
return of his doings, in selling the horse, but he neglected 
and refused so to do. | 

The plaintiff contended that the jury should be charged, on 
this state of the case, that if they believed the horse was 
attached by the defendant,.on West’s writ against Beals, and 
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that he sold it on that writ, by virtue of the statute regulating 
the sale of property on a writ, he was liable to the plaintiff, for 
the price of the horse so sold, deducting the expense of sale, 
without any further proof by the plaintiff that the defendant 
received anything from the sale. But the judge refused so to 
instruct the jury, and gave them the following (among other) 
instructions : 

That if the jury should be satisfied that the defendant pro- 
ceeded according to the provisions of the statute authorizing 
sales upon mesne process, such sale would pass the property 
in the horse to the purchaser, and would be prima facie evi- 
dence that he sold for money: That the mere act of selling 
the horse at auction, if he did nothing more, and if no money 
or other thing was paid to the defendant or his agent, and if 
no appropriation or application of the proceeds of the sale was 
made for the defendant’s benefit, would not render him liable 
in the present action, under the form of the declaration: ‘That 
if the sale was made by the defendant, as an officer, under 
the aforesaid provisions of the statute, the presumption was, 
that he received money or a satisfactory equivalent for the 
horse, whereby he would be liable to the present action; and 
that, if the plaintiff made out this part of the case, the bur- 
den was upon the defendant to show that he merely made 
sale of the horse, and never received money, or any thing as 
an equivalent therefor. And to an inquiry by one of the 
jurors, the judge answered, that taking a note for the horse 
would render the defendant lable in this action. 

A verdict was returned for the defendant, and the plaintiff 
alleged exceptions to the foregoing instructions. 

J. G. Abbott & S. A. Brown, for the plaintiff. If the de- 
fendant had actually received the money for the horse, there 
could be no doubt of the plaintiff’s right to recover in this 
action. Property under attachment may be sold by the gen- 
eral owner, 86 as to vest all his interest; and if the attachment 
is afterward dissolved, the purchaser’s title becomes absolute. 
Fettyplace v. Dutch, 13 Pick. 388. Arnold v. Brown, 24 
Pick. 89. Putnam v. Dutch, 8 Mass. 287. And the record- 
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ing of a mortgage of personal property is equivalent to actual 
delivery of the property. Bullock v. Williams, 16 Pick. 33. 

When an officer sells goods on mesne process, under the 
Rev. Sts. c. 90, he becomes liable, from the time of the sale, 
for the price at which they are sold, and cannot set up, in de- 
fence to an action for it, that he never received the money or 
its equivalent. He has no right to sell for anythmg but 
money, and he cannot be permitted to say that he has not 
performed his duty. Otherwise, the plaintiff has no remedy. 
Wheelock v. Hastings, 4 Met. 504. It is not necessary in 
all cases, in order to support an action for money had and 
received, to prove that money has been actually received by 
the defendant. State Bank v. Hurd, 12 Mass. 172. Ran- 
dall v. Rich, 11 Mass. 494. Floyd v. Day, 3 Mass. 403. 
Chit. Con. (5th Amer. ed.) 604. Young v. Adams, 6 Mass. 
182. Crocker v. Baker, 18 Pick. 407. 

There is a sufficient privity of contract between the. plain- 
tiff and defendant, to sustain this action. Before the horse 
was sold, the defendant received notice that Beals had mort- 
gaged it to the plaintiff. On the dissolution of the attach- 
ment, the plaintiff would have been entitled to possession of 
the horse, if it had not been sold by the defendant. The law 
raised an implied promise of the defendant to hold the pro- 
ceeds of the sale for the person rightfully entitled to them. 
A payment by the defendant to Beals, after notice of the 
mortgage, would not have protected the defendant against 
the plaintiff's claim ; and after the plaintiff’s demand of the 
proceeds of the sale, and the defendant’s refusal to pay, the 
plaintiff’s right of action was perfected. Hall v. Marston, 
17 Mass. 579. 

B. F. Butler, for the defendant. The plaintiff’s claim 
under the mortgage is defective, inasmuch as there was no 
delivery of the horse. The case of Bullock v. Williams, 
cited for the plaintiff, in which it was held that recording the 
mortgage was tantamount to a delivery of the property mort- 
gaged, is not decisive of the present case. ‘There the property 
was in the mortgagor’s possession, and in such a state that 
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actual delivery was possible. Here the horse had been taken 
from the mortgagor’s possession, and was subject to other 
claims. If the horse had been in Beals’s possession, with full 
power in him to deliver it, the recording might have been 
taken as a symbol of delivery. The power of actual delivery 
and the constructive delivery would have come together. 

The cases cited to show that attached property may be 
sold, subject to the attachment, do not. decide the point now 
in issue. In Fettyplace v. Dutch, there was an actual de- 
livery to the purchaser, with the consent of the attaching 
officer’s agent; and in Arnold v. Brown, the attaching offieer 
was the purchaser, and the court said, ‘there could be no dif- 
ficulty ”’ as to the delivery. In the case at bar, there was no 
delivery, nor could there have been any. : 

The jury have found, under the instructions of the judge, 
that the defendant received neither money nor an equivalent 
therefor, on the sale of the horse. And no case cited for the 
plaintiff shows that the defendant is estopped to show this 
fact. But if an action for money had and received can be 
maintained by estoppel, where no money or its equivalent has 
been received, it cannot be maintained by this plaintiff. The 
defendant has no privity with any one but Beals & West. In 
Pease v. Bancroft, 5 Met. 90, the plaintiff, claiming title under 
conveyances made subsequent to an attachment, sought to 
recover the balance of money for which an equity of redemp- 
tion was sold. 'The court intimated, very strongly, that the 
right to the balance was a chose in action, which, even if the 
equitable right passed to the plaintiff, by the conveyance to | 
him, could be recovered only in the name of the original 
defendant in the original suit. 

Suaw, C. J. It has been repeatedly decided, and the point 
cannot now be called in question in this Commonwealth, that 
property under attachment may be solid by the general owner, 
and a good title be given to the purchaser, subject only to the 
lien created by the attachment. Denny v. Willard, 11 Pick. 
519. Fettyplace v. Dutch, 13 Pick. 388. Arnold v. Brown, 
24 Pick. 89. Perhaps, upon considerations of policy, it might 
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better have been decided otherwise, but it is now too late to 
question it. It is founded on the great principle, lying at the 
foundation of the right of property, that general ownership 
carries with it a full power of disposition; and when such 
ownership is not taken away, but only limited, as in case of a 
lien, the power of disposing still remains, subject only to the 
lien. But the same decisions which show this right prove 
that it can be fully carried into effect, without an actual de- 
livery, that is, a change of custody; because the custody of 
such property is always in the attaching officer, to preserve 
thte lien. A constructive delivery is sufficient. But when 
property is in the custody of a third person for a special pur- 
pose, and a sale otherwise valid is made, notice to the person 
in possession is a good delivery, even though that person has 
a lien on the property. Turworth v. Moore, 9 Pick. 347. 
If personal property thus situated can be transferred absolute- 
ly, it may be mortgaged, which is a transfer on condition. 
If, as is stated in the bill of exceptions, notice of this mortgage 
was given to the defendant, it was a good constructive 
delivery. But we do not perceive why it is not within the 
principle of Bullock v. Williams, 16 Pick: 33, holding that 
registration according to law renders a mortgage of personal 
property valid, without a delivery. 

But it is contended that money had and received will not 
lie for the plaintiff against the officer. ‘'T'’o judge of this, we 
must consider the matter by steps. By the mortgage, the 
plaintiff acquired property in the horse, subject to the attach- 
ment. The attaching creditor having failed to prosecute his 
suit and recover judgment, his attachment was dissolved. The 
plaintiff then being the owner of the horse, free of the lien, 
the right of possession followed the right of property ; and it 
seems, therefore, that the officer having had notice of the 
mortgage, after demand and time enough for inquiry, if 
he had failed to deliver the horse to the plaintiff, it would 
be a conversion. But the horse could not be demanded, 
because in the mean time the officer had sold him, as 
by law he rightfully might. Rev. Sts. c. 90, ¢ 57. What 
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is the object of this statute? Not to alter the rights of 
parties, but to substitute, and place in the hands of the sheriff, 
imperishable money, requiring no expense to keep it, in place 
of perishable property, expensive to keep. Then the statute 
provides how the money shall be disposed of. ‘ And the 
proceeds of the sale, after deducting necessary charges, shall be 
held by the officer, subject to the attachment or attachments, 
and shall be disposed of in like manner as the same property 
would have been held and disposed of, if it had remained 
unsold.”’ ‘This looks to the various contingencies, and directs 
the money to go as the property would have gone. If, as we 
suppose, on the dissolution of the attachment, the plaintiff 
would have been entitled to have the horse, he is entitled 
to have the money. ‘The statute gives the right and creates 
the duty of the officer; and when a party has made him- 
self liable for money, whether he has actually received it 
or not, this action will lie. Floyd v. Day, 3 Mass. 403. 
Randall v. Rich, 11 Mass. 494. Emerson v. Baylies, 19 
Pick. 55. 

The only remaining question is, whether it is competent 
for the defendant to show that he did not receive actual pay- 
ment for the property. We think it is not competent, and 
would afford no defence. The sale was an official sale by the 
defendant. ‘The purchaser, by his bid, made an offer, the 
defendant, by himself or his agent the auctioneer, knocked it 
off, and this was an acceptance of the offer and a complete 
contract of bargain and sale, which passed the property to the 
purchaser, who became bound to pay the price, and the 
officer became bound to deliver the horse. But he had a lien 
for the price, and was not bound to deliver the horse without 
tender of the price. With this entire power in his hands, and 
this plain course of duty before him, when it is shown that he 
has sold and delivered the attached property, the law pre- 
sumes that he has the money, and this presumption he cannot 
control by showing that, by his own neglect, and contrary: to 
his duty, he has delivered the property without receiving the 
price. If he has done so, it was at his own risk. The same 
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point was decided in Wheelock v. Hastings, 4 Met. 504. There 
the property had been sold by the officer, under the same 
statute, and it was held that an assignee, who had become 
entitled to the property, could recover the money on a count 
for money had and received, though part of the money had 
not been received. ‘The same rule would apply as in case 
of property sold on execution. All the provisions of the 
statute imply that it is to be a sale for cash. Bayley v. 
French, 2 Pick. 586. The case of Pease v. Bancroft, 5 
Met. 90, has no analogy to this, in the point for which it 
was cited. | 

The court of common pleas instructed the jury, that if the 
officer sold the horse pursuant to the statute, it was prima 
facie evidence that he sold for money; but if the defendant — 
could show that he merely made sale of the horse, and never 
received money, or any thing as an equivalent therefor, it 
would be a defence ; stating, however, in answer to an in- 
quiry, that taking a note would be such equivalent. Assum- 
ing that, by this instruction in regard to a sale, the learned 
judge intended to be understood sale and delivery, (and the 
whole case supposes a sale and delivery, the object of a sale 
under the statute being to divest the officer of the possession 
and relieve him from the expense of keeping,) we are of 
opinion, for the reasons herein before stated, that this direction 
was incorrect, and that the jury should have been instructed, 
that upon a sale under the statute, if the officer, by himself or 
his agent, delivered the. horse, he was responsible for the 
money to the party entitled, and that it was not competent 
for him to prove, and would constitute no defence, that he 
had not received it. 

Verdict set aside, and a new trial granted. 


OCTOBER TERM 1845. — 239 


Ames v. Gilman. 


Seta Ames vs. T’'ristram C. GILMan. 


By §3 of the United States bankrupt act of 1841, an action, commenced by a party 
before he is declared to be a bankrupt, may be prosecuted, after he is so declared, in 
the name of his assignee. 

While St. 1785, c. 23, was in force, a person could not lawfully practise as an attorney 
in any court of justice within this State, who was not admitted an attorney con- 
formably to that statute, although he was regularly admitted an attorney in the courts 
of another State, and afterwards removed into this State and permanently resided 
here: Such person, therefore, cannot recover compensation for services rendered as 
an attorney, in the courts of this State, before May Ist 1836, when the revised statutes 
took effect, and the St. of 1785 was repealed. Aliter, as to services so rendered by 
him since that statute was repealed, and the revised statutes took effect. 


Assumpsit on the money counts, and for services performed 
by William Smith, as an attorney and counsellor, from June 
1834 to December 1838. 'The action was commenced and 
entered by said Smith, who was afterwards declared a bank- 
rupt ; and the present plaintiff, who was appointed assignee of 
said Smith, was permitted to prosecute the suit in his own 
name. 

At the trial in the court of common pleas, before Wash- 
burn, J. there was evidence that the services for which the 
suit was brought were performed by Smith, as charged; and 
an auditor to whom the charges were submitted reported a 
certain amount as having been proved before him. 

The defendant introduced evidence that Smith was never 
admitted as an attorney or counsellor of any of the courts of 
this Commonwealth ; that he was never authorized in writ- 
ing to appear in any of said courts for the defendant, and 
that the defendant never personally nominated Smith, in open 
court, to appear for him as attorney in any of said courts. 

- Tt was in evidence that Smith had been regularly admitted 
as attorney and counsellor of the highest court in New 
Hampshire, and also as attorney of the circuit court of the 
United States for this circuit, long before the time of perform- 
ing the services sued for in this action, and that he had prac- 
tised as an attorney and counsellor in the courts of this Com- 
monwealth, from the year 1833 to the time of his last charge 
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against the defendant, and that no objection had ever been 
made, during that time, to his appearing as attorney, by any of 
the courts of this Commonwealth, or by any party in court. No 
evidence was offered to show that the defendant did or did 
not know that said Smith was not an attorney of this Com- 
monwealth. 

It appeared that while several of the actions, for attendance 
to which, as attorney, said Smith had charged the defendant, 
were pending, the defendant was at some time in court, con- 
sulting about said actions with said Smith; but it further 
appeared that a portion of the charges was for services in 
actions, during the pendency of which the defendant never 
was present in court. 

The judge ruled, that if the said services were charged at a 
reasonable price, the present plaintiff was entitled to recover. 
A verdict was found for the plaintiff, and the defendant al- 
leged exceptions to the ruling of the court, both as to the 
defendant’s liability and as to the right of Ames, as assignee 
of Smith, to prosecute the action in his own name, 

J. G. Abbott §& S. A. Brown, for the defendant. A large 
part of the services sued for were performed while St. 1785, 
c. 23, was in force, which enacted that no person should be 
admitted to practise as an attorney in any court of justice 
within this State, until he should have taken and subscribed 
the declaration prescribed in the constitution of the Common- 
wealth, c. 6, art. 1, and an oath of the tenor set forth in said 
statute ; and also while St. 1795, c. 80, or some other statute 
was in force, which required an excise to be paid by attor- 
neys, on admission to practise. For that part of the ser- 
vices which were performed in contravention of law, there 
can be no right of recovery. Chit. Con. (5th Amer. ed.) 
696. Cope v. Rowlands, 2 Mees. & Welsb. 149. Vincent 
v. Holt, 4 Taunt. 453. Latham v. Hyde, 1 Crompt. & 
Mees. 128, and 3 Tyrw. 143. Wheeler v. Russell, 17 Mass. 
258. 

The claim for that part of the services performed after the 
statutes above cited were repealed, and the revised statutes 
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took effect, is subject to somewhat different considerations, 
but seems not to be recoverable. 'The Rev. Sts. c. 88, $19, 
provide that any moral citizen, twenty one years old, who 
has devoted three years to the study of the law, shall be ad- 
mitted, on application, to practise as an attorney, on comply- 
ing with certain requisitions. Sect. 21 requires the taking of 
the oaths of allegiance and of office. Sect. 24 provides that 
persons admitted to the highest courts of other States may, 
on becoming inhabitants of this State, be admitted to practise 
here, upon satisfactory evidence of good moral character and 
professional qualifications. Sect. 25 provides for the removal 
of attorneys by the courts, for malpractice, &c. And § 27 
gives liberty to any person of good moral character, though 
not admitted an attorney, to manage a suit for another, “ pro- 
vided he is specially authorized for that purpose, by the 
party for whom he appears, in writing, or by personal nomi- 
nation in open court.’’ Now, although it is not directly, and 
in terms, prohibited to any other person, to practise, as it was 
in St. 1785, c. 23, yet it is just as strongly by implication. 
It is evident that the legislature intended to subject all per- 
sons, practising as attorneys, to certain liabilities and restric- 
tions, for the safety of suitors, and to uphold the authority 
of the courts and their officers and proceedings, except in 
those instances where the suitor should choose specially to 
authorize some person to act for him. . The proviso that a 
special authority shall be given excludes, by necessary im- 
plication, all persons not having such authority. 

Public policy requires that all persons, practising as attor- 
neys, should be officers of the courts, subject to their control, 
and acting under the responsibility of the oath of office, 
and in obedience to the legal restrictions imposed on them. 
If any person chooses to avoid these responsibilities, and not 
be subject to the liabilities of other attorneys, he acts con- 
trary to the requisitions of public policy, and cannot ask the 
aid of the court in recovering pay for services so performed. 
See Little v. Poole, 9 Barn. & Cres. 192. Langton v. Hughes, 
1M.&S8. 593. Biggs v. Lawrence, 3'T. R. 454. Way- 
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mell v. Reed, 5'T. R. 599. Law v. Hodson, 11 East, 300. 
Forster v. Taylor, 5 Barn. & Adolph. 887. Bensley v. Big- 
nold, 5 Barn. & Ald. 335. Marchant v. Evans, 8 Taunt. 142. 
Mitchell v. Smith, 1 Binn. 118. WSetdenbender v. Charles, 
AS. & R. 159. Marsh v. Gold, 2 Pick. 291. 

There is no law of the Commonwealth by which the 
name of the original plaintiff could be stricken out of the 
writ, after it was entered in court, and another name substi- 
tuted. If there is any authority for this proceeding, it is in 
the bankrupt act, St. 1841, ¢. 9, § 3, which provides that all 
suits pending, in which a bankrupt is a party, may be prose- 
cuted and defended by his assignee, in the same way, and 
with the same effect as they might have been by the bank- 
rupt. But this provision is satisfied by the assignee’s taking 
on himself the prosecution or defence of a suit, in the name 
of the bankrupt. If the assignee must defend in his own 
name, he is subject to a recovery against himself personally. 
But if the bankrupt law does authorize the assignee to sub- 
stitute himself as plaintiff in a suit commenced by the bank- 
rupt, it can give such authority only in the courts of the 
United States, and not in the state courts. U. States v. 
Lathrop, 17 Johns. 4, 261. Martin v. Hunter, 1 Wheat. 
305. 

B. F’. Butler, for the plaintiff, submitted the case to the 
court, without argument. 

Suaw, C.J. The court are of opinion that the assignee 
was rightly admitted to prosecute this suit in his own name, | 
for the benefit of the bankrupt’s creditors, under $ 3 of the - 
bankrupt law of 1841. 

The other point presents a question of more difficulty, 
namely, whether the original plaintiff, not having been ad- 
mitted as an attorney in this Commonwealth, can maintain 
an action for services in that capacity. The question is not, 
whether as an attorney of another State, he could occasion- 
ally assist at a trial in this State ; but whether he could take 
up his domicil and practise here, without an admission, with 
the privilege of having the aid of the law to recover his fees. 
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_In general, when the law prohibits an act, no one can 
have the aid of the 11w to recover compensation for doing it. 
The law which was in force, when some of these services 
were performed, was St. 1785, c. 23. It provided, $1, that 
“no person shall be admitted an attorney of any court in this 
Commonwealth, unless,” &c. And further, ‘no person shall 


be admitted to practise as an attorney in any court of justice. 


within this State, until he shall, in open court, have taken 
-and subscribed the declaration prescribed in the constitution 
of this Commonwealth, and an oath in tenor ” there set forth. 
This provision contains a precise and explicit prohibition 
against practising without being sworn and admitted. It 
must be recollected that at that time, and for many years 
after, a fee was to be paid on admission, which was a source 
of revenue to the State ; and that this prohibition afforded 
an efficient means, if it was not the design of it, to aid in 
the collection of that revenue. ‘The court are of opinion 
that this was such a prohibition, as rendered the practice 
unlawful, and that no compensation can be recovered for 
such services. 

But the revised statutes, which went into operation on the 
ist of May 1836, in the corresponding provisions for admis- 
sion of attorneys, contain no such express prohibition. Rev. 
Sts. c. 88, $$ 19-30. Whatever other disabilities a person 
may incur, who attempts to practise law irregularly, and 
without being admitted as an attorney according to law, we 
think he does not so violate any express provision of statute, 
as to enable one who has employed him, and had the benefit 
of his services, to refuse paying him a reasonable compensa- 
tion. The court are therefore of opinion that all those sums 
charged for services done prior to May Ist 1836 must be de- 
ducted ; and that all sums charged for disbursements prior to 
that time, and for disbursements and services since, are to be 
allowed, and that the plaintiff is entitled to judgment there- 
for. The verdict may be amended by consent of parties, 
conformably to this opinion, and by the auditor’s report ; 
otherwise, there mist be a new trial. 
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TimorHy Weston vs. SetH Ames, Administrator. 


In an action against a sheriff for the default of his deputy in not paying money made by 
him on an execution, which he returned satisfied, and on which he sold chattels 
alleged by him in his return to have been the property of the execution debtor, the 
sheriff cannot defend by evidence tending to show that said chattels were the property 
of a third person, who forbade the sale thereof and directed a suit to be brought against 

' the deputy for a trespass, without evidence that such suit was commenced and a judg- 
ment recovered against the deputy. Whether proof of such judgment would consti- 
tute a defence — quere. 

A cause of action against an officer, for not paying money collected by him on execu- © 
tion, does not accrue until demand is made on him for payment; and the statute of 
limitations begins to run from the time of the demand. 


TRESPASS UPON THE CASE, under the Rev. Sts. c. 14, $ 66, 
against the administrator of Benjamin EF’. Varnum, late sher- 
iff of Middlesex, for an alleged default of John Kimball, a 
deputy of said Varnum. ‘The defendant pleaded the general 
issue, and gave notice of his intention to rely on the statute 
of limitations — Rev. Sts. c. 120, $3. At the trial before 
Wilde, J. the plaintiff introduced evidence that, on the 18th 
of December 1833, he sued out a writ against Daniel Boyes, 
returnable at the March term of the court of common pleas, 
in 1834, and placed it, on the same day, in said Kimball’s 
hands for service ; that Kimball made return that he had at- 
tached thereon ‘one horse, one sulky and harness, and ten 
thousand feet of boards, as the property of said Boyes; ” that 
the writ was duly entered, and that the plaintiff, at Septem- 
ber term 1834, recovered judgment against Boyes for $73:03 
damages, and $17-38 costs of suit ; that execution was sued 
out and delivered to Kimball for service, within thirty days 
from the rendition of judgment, and that said Kimball’s return 
thereon was, that he, by virtue thereof, seized eight thousand 
feet of boards, and two and a half thousand feet of joists, 
and sold the same for the sum of $100-81, which was the 
amount of the execution and his fees and expenses, and that 
he therefore returned the execution fully satisfied ; that the 
plaintiff demanded payment of Kimball, within four years 
before the commencement of this action, and that Kimball 
died insolvent, without paying the plaintiff. 
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The defendant then gave in evidence a duly recorded 
mortgage from said ‘Boyes to Thomas Nesmith, dated De- 
cember 26th 1833, of 50,000 feet of lumber, consisting of 
boards, planks and joists, lying at the head of Pawtucket 
Canal, in Lowell, to secure payment of three notes of Boyes, 
amounting to $385-25 ; also an assignment of said mortgage 
to Cyril Coburn, dated March 5th 1834, and one of the notes 
secured by said mortgage, on which the sum of $200 was 
due, indorsed by said Nesmith to said Coburn. 

Thomas Nesmith was called as a witness by the plaintiff, 
and testified, that when the aforesaid mortgage was given to 
him, the lumber was in one pile, and that Boyes had no 
other lumber ; that the witness knew, before the mortgage 
was given, that the lumber had been attached, and that a 
notice to that effect had been posted on the pile. 

Cyril Coburn testified, that on the 18th of February 1834 
he made a contract with Boyes, Isaac Lovejoy and W. G. 
Lovejoy, to build a block of houses for him; that he found 
there was a difficulty about getting some of said lumber, 
on account of the mortgage to Nesmith, and therefore he 
purchased that mortgage, and directed Boyes to remove the 
lumber for him, and that it was removed to two different 
places in Lowell; that afterwards, on finding that Kimball 
was about to sell part of the lumber on execution, he objected 
and ordered a suit to be commenced against him for trespass ; 
that ‘the lumber which was sold by Kimball on the execu- 
tion against Boyes was a part of*the lumber included in the 
mortgage ; and that, when he purchased the mortgage, the 
lumber lay in one pile. On cross-examination, this witness 
stated that Boyes and the Lovejoys were to furnish lumber 
for the block to be built by them, and that he took the as- 
signment of the mortgage to enable them to complete their 
contract by using the lumber; and that he knew, before he 
took the assignment, that the attachment had been made. 

Daniel Boyes testified that the Lovejoys employed one 
Newhall to remove the lumber, after Coburn directed it to 


be removed ; that Kimball’s permission to have it removed 
21 * 


246 MIDDLESEX. 


Weston v. Ames, Administrator. 


was first obtained; and that I. Lovejoy receipted for the 
boards that were attached. He also testified that one Con- 
ner had about 1000 feet of the lumber, but could not recol- 
lect whether he took it before or after it was removed by 
Newhall. 

Jonathan Bowers testified that, while Boyes’s lumber lay 
at the Pawtucket Canal, it was attached by Kimball, who 
appointed the witness to be keeper thereof; that he was 
about the lumber yard, more or less, every day, and that his 
counting room was in sight of the lumber ; that, in the spring 
of 1834, Kimball directed the witness to permit the lumber 
to be removed, and that when it was removed, there were 
from forty to fifty thousand feet of it; that a notice of the 
attachment was posted at the end of the boards, about the 
middle of the pile, and that there was nothing in the notice 
to indicate that a part of the boards, and not the whole, was 
attached; that Kimball told him the pile was attached, and 
desired him to take care of it. 

Isaac Lovejoy testified that he gave a receipt to Kimball, 
in the summer of 1834, for 10,000 feet of boards attached on 
the plaintiff ’s writ against Boyes; that he considered the 
lumber unsafe at the canal, and removed it in August or Sep- 
tember 1834; that Kimball thought it best to have it re- 
moved ; and that the receipt had been given up, and could 
not be found. 

Upon this evidence, which was uncontradicted, the judge 
ruled that, in this action, the attachment made in the orig- 
inal suit against Boyes must be taken as valid, and the lien 
acquired. thereby as subsisting in full force until the seizure 
upon the execution issued in that suit. A verdict was there- 
upon taken for the plaintiff, by consent, for the amount of the 
execution, with interest, subject to the opinion of the whole 
court upon the correctness of that ruling. 

Ames, pro se. 

Wentworth, for the plaintiff. 

Hvussarp, J. To avoid a recovery in this case, the de- 
fendant contends that the whole default of the deputy 


OCTOBER TERM. 1845. QA 


f,eston v. Ames, Administrator. 


consisted in not keeping the attached property safely; that 
the attachment was lost through his neglect; and that the 
claim upon the sheriff for this default was barred by the stat- 
ute of limitations, of which the defendant, as his representa- 
tive, may avail himself in defence of this action. But we are 
of opinion, that whether the attachment was originally in- 
valid, or might have been defeated through neglect of the 
deputy, is not now a question open for examination ; because 
the deputy, by receiving the execution, levying it upon the 
property, and returning it satisfied, has so far precluded the 
inquiry, that the defendant, who represents the sheriff, can- 
not avoid the return on the execution by merely relying on 
an alleged antecedent breach of duty, on the part of his dep- 
uty, in not holding the goods attached. ! 

The evidence proves that the execution was duly com- 
mitted to the deputy for service, was levied on property 
apparently a part of the same which was attached on mesne 
process, and was returned satisfied. It is said that the per- 
son claiming the property forbade the officer’s selling it on 
execution, and directed a suit to be brought against him for 
trespass. But the sale did take place, and no evidence is 
offered to show that such a suit was ever commenced. We 
cannot, therefore, assume the fact of a recovery against him, 
to excuse the not paying over of the amount of the execu- 
tion. We do not intend to decide whether an officer, when 
sued for not paying over the amount received by him, shall 
be estopped by his return from showing that goods taken 
and sold by him on execution were not the property of the 
judgment debtor.* The present case does not require it. 
So far as the facts are reported, they tend to prove that the 
chattels sold on execution were a part of the property at- 
tached on mesne process, and that the same was known and 
acquiesced in by the person claiming them under a mort- 
gage title; and it so appearing, the officer shall be bound by 
his return that he has levied and satisfied the execution. 

In respect to the statute of limitations, (Rev. Sts. c. 120, 


*See Brydges +. Walford, 6 M. & S. 42, and 1 Stark. R. 389, note. 
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§ 3,) an officer is not bound to return into court the money 
made on an execution, nor to look up the judgment creditor, 
who may be at a distance, to tender it to him; but it is his 
duty to hold it safely till a demand is made upon him by a 
person authorized to receive it and give him a discharge ; 
and consequently a cause of action will not accrue against 
him till after a demand. In this case, the suit was brought 
within four years after the demand, and the same is not 


barred by the statute. 
Judgment on the verdict. 


Wituram Suurtuerr & wife vs. OLtiveR Hutcuins. 


To an action of assault and battery, brought originally in the court of common pleas, by 
husband and wife, the defendant’s specification of defence was thus: “1. Assault 
by wife. 2. Self defence. 3. Defence of his property, being tenants in common. 
4. Tenants in common, and, as such, defendant acted in defence of the property :” 
At the trial, the plaintiffs admitted that the defendant and they were tenants in com- 
mon of a farm upon which the assault and battery were committed: A verdict was 
returned for the plaintiffs, for twelve dollars damage. Held, that this was not ‘an 
action in which the title to real estate was concerned, and that the plaintiffs were 
entitled, for their costs, under Rev. Sts. c. 121, § 3, to no more than one quarter part of 
said damage. 


Trespass for an assault and battery alleged to have been 

committed on the female plaintiff. ‘The defendant plead- 
ed the general issue, and filed the ‘“ following specifica-. 
tion of the grounds of his defence: 1. Assault by wife of 
said William. And 2. Self defence. 3. Defence of his 
property, being tenants in common. 4. Tenants in com- 
mon, and, as such, defendant acted in defence of the prop- 
erty.”’ 
At the trial in the court of common pleas, in which the 
action was commenced, the plaintiffs admitted that they and 
the defendant were tenants in common of a farm in Chelms- 
ford, upon which the alleged trespass was committed. 

The evidence tended to show that while the defendant 
was gathering apples, from a tree on the farm, into a basket 
of his own, the female plaintiff went to him and was about 
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to overturn the basket of apples, and that thereupon the al- 
leged assault and battery were committed by the defendant. 
A verdict was returned for the plaintiffs, for twelve dollars 
damage, and they moved for full costs. Washburn, J. 
before whom the trial was had, overruled the motion, and 
directed that judgment should be entered, for costs, for no 
more than one quarter part of said damages. The plaintiffs 
thereupon alleged exceptions. 

Farley, for the plaintiffs. 

Mellen, for the defendant. 

Wipe, J. The only question in this case is, whether the 
plaintiffs are entitled to full costs; and that depends on 
the question whether, by the defence, the title to real estate 
was concerned or brought in question at the trial. By the 
Rev. Sts. c. 121, $ 3, ‘in all personal actions, except actions 
of re,.evin,”’ &c. “in which the title to real estate may be 
concerned, if the plaintiff shall finally recover any sum not 
exceeding twenty dollars, for debt or damages, whether in the 
court of common pleas or in the supreme judicial court, he 
shall be entitled, for his costs, to no more than one quarter 
part of the debt or damages so recovered ;”? with an exception 
not applicable to the present case. 

One of the specifications of defence was, that the parties 
were tenants in common, and that the defendant acted in 
defence of his property. It is not alleged that they were 
tenants in common of real estate; but doubtless the specifi- 
cation was so intended to be understood; and the plaintiffs 
admitted, at the trial, that they and the defendant were ten- 
ants in common of a certain farm upon which the alleged 
trespass was committed. So that it appears, that in fact the 
title to real estate was not put in issue, or drawn in question. 
And the plaintiffs must have known, at the time of bringing 
their action, that the title to real estate could not be drawn 
in question, as their subsequent admission proves. And 
this distinguishes the present case from Ryder v. Hatha- 
way, 2 Met. 96, on which the plaintifis’ counsel relies. In 
that case, it did appear that the title to real estate was drawn 
in question at the first trial, and was then fully tried and 
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settled ; so that unquestionably the plaintiff was entitled to 
full costs, although at the second trial the parties were con- 
fined to the question of damages. - In the present case, we 
are of opinion that the title to real estate was not put in issue, 
nor concerned in the trial. 

If it had been necessary for the plaintiffs, in order to support 
their action, to prove some title to real estate, as in actions of 
trespass guare clausum, and in other actions in which full,costs 
have been awarded, under Sis. 1786, c. 52, and 1807, c. 128, 
the plaintiffs would be entitled to full costs, although the 
defendant, at the trial, had admitted their title; because they 
could not know, when they brought their action, whether it 
would be admitted, and if not admitted, they would have 
been bound to prove it; so that the title to real estate might 
be concerned. No such reason applies to the present case. 
The title to real estate was not questioned by the parties, and 
the plaintiffs must have known that it would not be, at the 
time when they commenced their action. 

By the Rev. Sts. c. 85, $ 3, it is provided that any personal 
action, pending before a justice of the peace, may be trans- 
ferred to the court of common pleas for trial, where it shall 
appear, by the pleadings or otherwise, that the title to real 
estate is concerned or brought in question. If this action had 
been brought before a justice of the peace, it is very clear 
that it could not have been so transferred, the title being 
admitted. And for the same reason, we must decide that the 
plaintiffs are not entitled to full costs, as the action might 
have been, and should have been, brought before a justice of 
the peace. Haceptions overruled. 


James Dana vs. Prestpent, Directors, &c. oF THE 
Mippiesex Bank. 


A grantor made a deed of bargain and sale of land, describing it by metes and bounds, 
and as bounded on one side by a street, and also as being “ the same that was set off 
to W.:” The land set off to W. did not extend to the street, and the grantor was 
not seized of any land besides that which had been so set off. Held, that the land 
which the deed purported to convey was truly described by the metes and bounds 
referred to, and that this description was not controlled by the subsequent reference 
to the land set off to W. 
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T'u1s was an action to recover damages for alleged breaches 
of covenants contained in a deed of bargain and sale in the 
usual form, made by the defendants to the plaintiff, on the 
11th of September 1841. The declaration alleged a breach of 
the covenant of seizin, as to a part of the Jand described in 
the deed, and a breach of the covenant against incumbrances, 
by reason of a right of way over another part of the land. 

The defendants’ deed to the plaintiff thus described two 
pieces of land in Charlestown:* “The first piece, beginning at 
the westerly corner thereof, on a new street leading from Bun- 
ker Hill Street. to Mystic River, called Cook Street, 306 feet 
northeasterly from Bunker Hill Street ; thence running south- 
easterly, as the fence now stands, 174 feet, to land of Larkin’s 
heirs; thence northeasterly, on said land of Larkin’s heirs, 


* Sketch of the land described in the deed to the plaintiff. 
. N. 


Mystic River. 


Flats. 
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285 feet, toa new street laid out by the town of Charlestown ; 
thence northwesterly, on said street, 174 feet, to said Cook 
Street ; thence southwesterly, on said Cook Street, 274 feet, to 
the point of beginning: ‘The other piece beginning at the 
southerly corner,.on land of Larkin’s heirs, and running 
northwesterly, by said new street, 87 feet, to land of George 
Cook; thence northeasterly, parallel with the line of Larkin’s 
land, 91 feet, more or less, to Mystic River; thence south- 
easterly, by the river, 87 feet, to land of Larkin’s heirs; thence 
southwesterly, by said land of Larkin’s heirs, 87 feet, to the 
corner begun at; with the flats below said land; the two men- 
tioned lots being the same set off to the representatives of the 
late Wiliam S. Cook, deceased, on the division of the estate 
of Enoch Cook, deceased, recorded with Middlesex probate 
records, b. 177, p. 97, or however either of said pieces of 
land may be bounded or described, be the boundaries thereof 
more or less, with all the privileges and appurtenances to the 
same belonging ; the said pieces of Jand being a portion of 
the estate conveyed in mortgage by William S. Cook, in his 
life time, to said Middlesex Bank, as per deed dated October 
9th A. D. 1832, and recorded,” &c., “and also being a part 
of the estate conveyed to said bank by James C. Merrill, ad- 
ministrator of the estate of said William S. Cook, as per deed, 
dated the 30th of March 1839, and recorded with said Mid- 
dlesex deeds.”’ ; 
At the trial before Dewey, J. it appeared that the defend- 
ants acquired their title to the two pieces of land conveyed by 
them to the plaintiff, as follows: Ist, by a mortgage deed, 
made to them by William 8. Cook, of his undivided share in 
the real estate of his deceased father, Enoch Cook ; 2d, by a 
division of the real estate of said Enoch among his heirs, 
made in 1836, after the death of said William S., in which 
division the said land was assigned to the representatives 
(three minor children) of said William S., subject to the 
mortgage to the defendants, who agreed to such division, and 
were to hold in mortgage the land so assigned, as they had 
held the undivided share of said William S.; 3d, by a deed 
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of James C. Merrill, administrator of the estate of said William 
S. Cook, who sold to the defendants, by license of the probate 
court, the right in equity of redeeming said mortgaged land, 
and conveyed the same to them on the 30th of March 1839. 

In the aforesaid division of the real estate of Enoch Cook, the 
first of the said two pieces was described in the same manner 
as in the defendants’ deed to the plaintiff, except as follows: 
Instead of the words “to a new street laid out by the town of 
Charlestown,” were the words “to a street about to be laid 
out by the selectmen, of 50 feet in width, laid down on a 
plan made by B. F. Perham, intersecting Cook Street, and 
which, for convenience in description, we call New Street,” 
and after the last words of description, adopted in the defend- 
ants’ deed, was this addition: ‘“‘ With the buildings thereon, 
and one half of said Cook and New Streets, so far as the land 
measures on said streets, and the free use in common of pass- 
ing and repassing in said streets, the whole length thereof.” 

The second of said pieces of land was described, in said 
division, as “beginning at the southerly corner, on land of 
said Larkin’s heirs, and 50 feet northeasterly from the easterly 
corner of the last described lot.”” The remainder of the de- 
scription was the same as in the defendants’ deed, as far as the 
words ‘flats below said land,’ where the following words 
were added, viz: ‘“‘to low water mark, and half of the width 
of said Cook and New Streets, so far as said lot bounds 
thereon, with the free use of the whole of said Cook and New 
Streets, for the usual purposes of passing thereon in common 
with the other abutters.” 

The deed of James C. Merrill to the defendants described 
the first piece as it is described in their deed to the plaintiff, 
with these words added, viz: ‘with one half of the width of 
said Cook and New Streets, so far as the land measures on 
the same.” It also described the second piece as it is de- 
scribed in the defendants’ said deed, and added, after the 
words “flats below said land,” the words “and one half the 
width of the streets bordering thereon.” It also described both 
pieces as the same that were set off to the representatives of 

VoL. X. 22 
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William §. Cook,.on the division of the estate of Enoch 
Cook, and as ‘‘subject to sundry mortgages, and the widow’s 
dower, and conveyed subject to the same, and all other in- 
cumbrances, if any, existing thereon.” 

The defendants contended that, upon the proper construc- 
tion of their deed to the plaintiff, it did not purport to convey 
or warrant to the plaintiff any land besides what was included 
in the premises set off as the distributive share of William 8. 
Cook. The plaintiff contended that the deed, upon a proper 
construction, purported to convey and warrant to him-all the 
land that could be included by a boundary, set forth in the 
deed as “a new street laid out by the town of Charles- 
town,” which was shown to be Medford Street, laid out by 
the selectmen, and accepted by the town on the 27th of 
March 1837. It was also shown that New Street, mentioned 
in the assignment to William 8S. Cook’s representatives as “a 
street about to be laid out by the selectmen,” was never so 
laid out. The plaintiff then proceeded to show that the land 
set off to William S. Cook’s representatives did not extend so 
far north as Medford Street, but fell short thereof thirty seven 
feet. 

The judge ruled that the proper construction of the defend- 
ams’ deed was, that it purported to convey and warrant a tract 
of land extending to “‘a new street laid out by the selectmen 
of Charlestown,’ and that the covenants in the deed were not 
restricted to so much land only as was “ set off to the repre- 
sentatives of William S. Cook, on the division of the estate of 
Enoch Cook.” And the jury were instructed that if they 
found, as to any part of the land embraced in the deed to the 
plaintiff, under the above construction, the defendants were 
not seized, there was a breach of their covenant of seizin. 

The defendants did not deny that, if they were liable on 
their covenant of seizin, they were also liable on their cove- 
nant against incumbrances, inasmuch as a right of passage 
over the land called New Street was given to George Cook in 
the division of the estate of Enoch Cook. 

The jury found a verdict for the plaintiff. New trial to Me 
granted, if the above ruling was wrong. 
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Buttrick, for the defendants. 

Farley & J. Dana, for the plaintiff. . 

Wixpe, J. We have no doubt that the ruling of the judge 
and his instructions to the jury, in this case, were correct. 
The question was, whether the land conveyed by the defend- 
ants to the plaintiff was truly described by the metes and 
bounds referred to in the deed, or whether this description 
may be controlled by a subsequent reference to the land set 
off to William S. Cook, (from whom the defendants derived 
their title,) as his distributive share of the estate of Enoch 
Cook. It is a case of double description, and the rule of con- 
struction in such cases has been frequently considered, and it . 
is now fully settled, that the description by metes and bounds 
is to prevail, although a different description is given by 
reference to the grantor’s title deeds. Crosby v. Bradbury, 
2 Appleton, 61. Melvin v. Proprietors of Locks and Canals, 
5 Met. 15. Drinkwater v. Sawyer, 7 Greenl. 366. 
‘ It has been said, and probably said truly, that there was a 
mistake in the description by metes and bounds. But who is 
to suffer by that mistake? Certainly not the plaintiff. He 
was not bound to ascertain whether the description in his 
deed from the defendants agreed with the description of the 
land set off to William S. Cook; for the description is clear 
and certain. ‘The land conveyed was expressly bounded by 
a new street ; and when it is added that the land conveyed is 
the same lot which was set off to William 8, Cook, that is 
equivalent to a covenant or averment, on the part of the de- 
fendants, that the lot thus set off did in fact extend to the 
new street. And there can be no question that the plaintiff 
purchased and paid for the land contained in the description. 
The defence, therefore, is not sustained by any principle of 
law or justice. ‘The defendants sold and conveyed to the 
plaintiff the land to which they supposed they had a good 
_ title, and it turns out that as to a part of it they had not. 
They are therefore bound to indemnify the plaintiff, for they 
covenanted that they were seized of the land described. 

Judgment on the verdict. 
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ComMOoNWEALTH vs. JostaH STEARNS, Jr. 


In an indictment on the Rev. Sts. c. 127, it is sufficient to allege that the defendant 
“had in his possession a piece of false and counterfeit coin, counterfeited in the 
similitude of the good and legal silver coin, current in this Commonwealth by the 
Jaws and usages thereof, called a dollar, with intent to pass the same as true, know- 
ing the same to be false and counterfeit,” without giving any further description of 
the dollar. 

Such indictment is supported by proof that the defendant had in his possession a 
coin, counterfeited in the similitude of a Mexican dollar, with such intent and 
knowledge. 

And for the purpose of proving such knowledge, evidence is admissible that the de- 
fendant previously passed similar counterfeit coins, although an indictment is pend- 
ing against him for such passing. 


An indictment against the defendant alleged that he, on 
the 25th of June 1845, at Charlestown, ‘“ had in his custody 
and possession acertain piece of false and counterfeit coin, 
counterfeited in the likeness and similitude of the good and 
legal silver coin, current within said Commonwealth by the 
laws and usages thereof, called a dollar, with intent then and- 
there to pass the same as true; he the said Stearns then and 
there well knowing the same to be false and counterfeit,” 
&e. 

At the trial in the court of common pleas, before Colby, J. 
the only evidence offered against the defendant was his pos- 
session or passing of coin counterfeited in the similitude of 
Mexican dollars. ‘The defendant objected to the admission 
of such evidence, on the ground that it varied from the alle- 
gation in the indictment, which, as he contended, imported, 
ex vi termini, an American dollar. 'This objection was over- 
ruled. : 3 

In order to show the defendant’s guilty knowledge, evi- 
dence was offered of his other antecedent acts of passing sim- 
ilar coins, which were the subject of other indictments then 
pending. The defendant objected to the admission of this 
evidence ; but the objection was overruled and the evidence 
received. 

The jury found the defendant guilty, and he alleged ex 
ceptions to said rulings. 
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The defendant, after the case came into this court, filed a 
motion in arrest of judgment ; Ist, because no sufficient 
charge of an offence was contained in the indictment, inas- 
much as the term “dollar,” therein used, may denote a coin 
the counterfeiting whereof is not criminal by the laws of 
this Commonwealth ; and 2d because, if said term “ dollar” 
may apply to all the coins current by law or usage in this 
Commonwealth, and bearing that name, then the charge in 
the indictment is too uncertain, as it does not specify what 
description of dollar, in particular, is intended. 

G. Bemis §& EH. R. Hoar, for the defendant. 

Nelson, for the Commonwealth. 

Dewey, J. The objection of variance between the proot 
offered and the offence charged is not sustained. 'The crime 
charged in the indictment is the having in possession, &c. a 
certain counterfeit coin, in the lkeness of a silver coin called 
a dollar. ‘The evidence shows this coin to have been in the 
likeness and: similitude of a Mexican dollar. But a Mexican 
dollar is not the less a dollar, nor is it inappropriately de- 
scribed as a dollar. The term “dollar”? does not import a 
coin coined at the mint of the United States. The United 
States St. of 1792, c. 16, legalized the dollar of the United 
States coinage, and the St. of 1834, c. 71, legalized the dollar 
of Mexico. Both are adopted by us, and both are coins cur- 
rent, by law and usage, in this Commonwealth; and the 
having in possession of counterfeits of either, with the crim- 
inal intent described in the Rev. Sts. c. 127, $$ 15, 16, con- 
stitutes the statute offence. 

The second exception was not much relied upon in argu- 
ment, and is not, with us, an open question; the ruling at 
the trial being conformable to a practice sanctioned by fre- 
quent judicial decisions. The evidence here objected to has 
been deemed admissible whenever it was necessary to estab- 
_ lish the guilty knowledge of the party. Commonweadth v. 
Turner, 3 Met. 24. Commonwealth v. Stone, 4 Met. 47. 
Roscoe Crim. Ev. (2d ed.) 83, 86. The fact, that indict- 
ments have been found for the acts offered to be shown 
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in evidence to prove the guilty knowledge, does not seem 
to vary the case from proof of acts that constitute a crime 
and are the subject of a separate indictment ; which latter 
falls clearly within the rule heretofore adopted and practised 
upon. 

The only question, in the present case, that can require 
much consideration, is that which arises upon the motion in 
arrest of judgment for supposed deficiency in the allegations 
in the’indictment. As to the first of these reasons, viz. that 
the indictment is insufficient, inasmuch as the term “ dollar,” 
therein used, may denote a coin, the counterfeiting whereof 
is not criminal by the laws of this Commonwealth, it seems 
to be answered by the very language of the indictment. 
The dollar therein set forth is alleged to be “in the simili- 
tude of the legal silver coin current, by law and usage, in 
this Commonwealth.” And this is a substantial allegation, 
that must be proved. Hence, no dollar that is not of the 
similitude of the legal silver coin of this Commonwealth 
will correspond with that set forth in the indictment, and 
furnish the proof requisite to a conviction. 

The remaining inquiry is whether the indictment is bad 
for uncertainty, in not specifying, with greater particularity, 
the descriptive character of the counterfeit dollar as of the 
coinage of the Mexican government and in the similitude of 
a Mexican dollar. It is true that the indictment must par- 
ticularly set forth the kind of coin alleged to be counterfeit, 
éc. as is stated in 2 Hale P. C. 187, and 2 Chit. Crim. Law, 
105, note (d.) But that rule does not affect the present 
question, nor present any objection to this indictment. The 
kind of coin to be set forth and described is the denomina- 
tion or name of the coin; as the dollar, the half dollar, or 
the dime, as the case may be. And if this indictment had 
merely described the alleged counterfeit coin to be in the 
likeness of silver coin current in this Commonwealth, by the 
laws and usages thereof, it would have presented a case 
liable to the objection of a want of particularity of descrip- 
tion. But such is not the case here. ‘The coin is described 
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under its appropriate denomination, and that is sufficient, 
without adding, as a further description, the place of coinage. 
The place of coinage of a dollar is no necessary part of the 
description which is required to be given of a coin, in an 
indictment. ‘The recital of the various inscriptions and 
devices borne on it, and particularly the date of its issue, 
would seem to be quite as material as the place of coinage ; 
but these are not requied to be specified. The court are 
of opinion that this objection is not sustained either by au- 
thority or sound principle. 
Exceptions and motion overruled. 


CoMMONWEALTH vs. CuaruEes A. NIcHOLSs. 


A shopkeeper is liable criminally for an unlawful sale of spiritous liquor in his shop, 
made with his assent, by a servant or agent employed in his business: But an unlaw- 
ful sale by the servant or agent is only prima facie evidence of the assent thereto by 
the shopkeeper, and of his liability to punishment therefor. 


Ar the trial of the defendant, in the court of common pleas, 
before Cushing, J. upon an indictment on Rev. Sts. c. 47, 
§ 2, for selling spiritous liquor without license, a witness testi- 
fied that he called at-a grocery shop in Lowell, kept by the 
defendant ; that the defendant was not present, but that he 
found a man there who sold him a glass of spiritous liquor, to 
be used in the shop; but that he did net know whether the 
man was in the defendant’s employ or not. Another witness 
testified that he knew the shop kept by the defendant, and 
that the defendant had a clerk in his employ; that he (the 
Witness) once went to said shop, to purchase groceries, when 
the clerk alone was there, and that, after he had made his pur- 
chases, he went to a cask, drew a glass of liquor, and drank it, 
but did not pay for it, and was not charged for it, to his knowl- 
edge. On cross-examination, this witness said he had heard 
the defendant expressly forbid his clerk to sell any spiritous 
liquor in a less quantity than twenty eight gallons. , 
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The defendant’s counsel requested the judge to instruct the 
jury, that if they doubted, upon the whole evidence, whether 
these sales were made by the authority of the defendant, or by 
his consent, they must acquit him. But the judge declined 
so to do, and instructed the jury, that if they were satisfied, 
beyond areasonable doubt, that the sales were made by the 
defendant, or any person in his employ, and in his shop, they — 
would be warranted in finding him guilty. The jury found 
the defendant guilty, and he alleged exceptions to the instruc- 
tions. 

B. F. Butler, for the defendant. 

Mellen, for the Commonwealth. 

Dewey, J. The question here raised as to the liability of 
the principal to be punished criminally for the acts of his 
agent or servant, in which he does not directly participate 
personally, is certainly not free from difficulty. As to 
civil liabilities, a broader and more general principle of respon- 
sibility applies, and the master or principal may be held to . 
answer in damages for default and misdoings with which he | 
had no other connexion than that which arises from the fact 
that the injury was occasioned by one employed in his service. 
As a general rule, something beyond this is necessary to 
eharge the master criminally for acts done by the servant. 
There must be such a direct participation in the act, or such 
assent and concurrence therein, as would involve him morally 
in the guilt of the action. Hence the cases are comparatively 
rare, and may be considered as exceptions to the general rule, _ 
where by legal rules a party is charged criminally for acts of 
his servant done without his knowledge and assent. The 
case of a bookseller, or publisher of a newspaper, is to some 
extent one creating such lability ; to what precise extent is, 
perhaps, yet an unsettled question. Rer v. Almon, 5 Bur. 
2686, a leading case on that subject, only carried the doctrine 
so far as to hold that such relation to the act of sale by a ser- 
vant was prima facie evidence to establish the liability of the 
party, but was not conclusive and might be controlled. It 
was said by Lord Mansfield that he might avoid the effect of 
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it by showing “that he was not privy nor assenting to it, nor 
encouraging it.” So also it is said that the defendant, in 
such cases, may rebut the presumption by showing that the 
libel was sold contrary to his orders, or under circumstances 
negativing all privity on his part. 2 Stark. on Slander, (2d 
ed.) 34. : 

The general rule, however, has been stated, I think, some- 
what more broadly as to the liability of booksellers and pub- 
lishers, respecting all publications issued from their establish- 
ments in the regular course of business; and they have been 
held answerable criminally in such cases, although the par- 
ticular act of sale or publication was done without their 
knowledge. 1 Hawk. c. 73, $ 10. Rev v. Walter, 3 Esp. 
R. 21. In the recent case of Rex v. G'utch & others, 1 
Mood. & Malk. 437, where it appeared that Gutch was resid- 
ing at a distance, was in ill health, and not interfering with 
the conducting of the paper, the rule is thus stated: “ A per- 
son who derives profit from, and who furnishes means for 
carrying on the concern, and intrusts the conduct of the pub- 
lication to one whom he selects, may be said to cause to be 
published what actually appears, and ought to be answerable, 
although you cannot show that he was individually concerned 
in the act of publication.” *But in that case, Lord Tenterden, 
in delivering the opinion of the court, says, ‘I do not mean to 
say, that some possible case may not occur, in which he would 
be exempt; but generally speaking, he is answerable.” 

Another class of cases, where the liability of the master for 
the criminal acts of the servant has been recognized, has 
arisen under revenue laws and police regulations. In Attor- 
ney General v. Siddon, 1 Crompt. & Jerv. 220, and 1 Tyrw. 
Al, (a case of concealing smuggled goods, ) it was held that a 
trader is liable to a penalty for the illegal act of a servant, 
- done in the conduct of his business, with a view to protect 
the smuggled goods, though the master be absent at the time 
the act is done. It seems here again to have been held only. 
prima facie evidence, and that the master might have intro- 
duced evidence for the purpose of rebutting such priméd 
facie case. 
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In Attorney General v. Riddle, 2 Crompt. & Jerv. 493, and 
2 Tyrw. 523, which was an information under S¢. 1 Geo. 4, 
c. 58, prohibiting the delivery of paper not tied up and labelled, 
and requiring, before it is removed from the place of manufac- 
ture, that it be enclosed in a labelled wrapper, the evidence 
was, that the wife of the defendant, having authority from 
him to do certain acts in his trade of a paper manufacturer, 
pledged paper which had no wrapper or label on it, the court 
held that the authority of the wife was a question for the 
jury, and that it ought to have been left to the jury to decide 
whether or not the acts of the wife, under the circumstances 
stated, were done by the authority of the husband. 

It seems to us that the case of a sale of liquors prohibited 
by law, at the shop or establishment of the principal, by an 
agent or servant usually employed in conducting his business, 
is one of that class in which the master may properly be 
charged criminally for the act of the servant. But in looking 
at the question presented by the bill of exceptions in the 
present cases, and considering what should be stated as the 
rule as to the responsibility of the principal or master in 
such cases, the court have come to the opinion that the law 
was stated too strongly, upon that point, against the de- 
fendant, inasmuch as the defendant, under the instructions 
given, might have been found guilty of the charge in the 
indictment, if a sale had been made in his shop by any person 
in his employment, without any reference to the circum- 
stances under which the sale was made, and although against 
the will and in contravention of the orders of the defendant. 

We think that a sale by the servant, in the shop of the 
master, is only primd facie evidence of such sale by the mas- 
ter as would subject him to the penalty for violating the stat- 
ute forbidding the sale of spiritous liquors without license ; 
that the relation of these parties, the fact that the defendant . 
was in possession of the shop and was the owner of the liquor, 
_and that the sale was made by his servant, furnish strong evi- 
dence to authorize and require the jury to find the defendant 
guilty. But we cannot say that no possible case can arise in 
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which the inference from all these facts may not be rebut- 
ted by other proof. Unexplained, they would be sufficient 
to convict the party. So too it should be understood that 
merely colorable dissent, or a prohibition not to sell, however 
publicly or frequently repeated, if not made bond fide, will not 
avail. But if a sale of liquor is made by the servant without the 
knowledge of the master, and really in opposition to his will, 
and in no way participated in, approved or countenanced by 
him, and this is clearly shown by the master, he ought to be 
acquitted. 
New thial granted. 


CoMMONWEALTH vs. ZacHaRiaAH B. Porter. 


It is the duty of the court to give instructions to the jury on all questions of law which 
arise in a cause tried by them; and it is the duty of the jury to receive the law from _ 
the court, and to conform their judgment and decision to such instructions, in apply- 
ing the law to the facts to be found by them: ‘T’o this duty jurors are bound by a strong 
social and moral obligation, enforced by the sanction of an oath, to the same extent 
and in the same manner as they are conscientiously bound to decide all questions of 
fact acccording to the evidence. 

But, in a criminal case, a defendant has a right, in Massachusetts, by himself or his 
counsel, to address the jury, under the general superintendence of the court, upon 
such questions of law as come within the issue to be tried. 


In an indictment against the defendant on the Rev. Sts. 
c. 47, $$ 1, 2, the first count alleged that on the Ist of April 
1843, and on divers days afterwards, ‘at Cambridge, “he, 
being first duly licensed then and there as an innholder, but 
without authority to sell any intoxicating liquor in or about 
his house’ or other buildings, and without any license or 
authority therefor duly had and obtained according to law, 
did then and there presume to be and was a common seller 
of wine, brandy, rum and other spiritous liquors, the same 
being then and there intoxicating liquors, to be used in and 
about his house in said Cambridge.”’? Other counts charged 
the defendant, in different forms, with selling intoxicating 
liguors, without being first duly licensed. 

At the trial in the court of common pleas, before Mer- 


264 MIDDLESEX. 


Commonwealth v. Porter. 


rick, J. the prosecuting officer introduced record evidence 
that the defendant had been licensed according to St. 1837, 
c. 242, $2, “to keep an inn, without authority to sell any 
intoxicating liquor.’”? He also introduced evidence that the 
defendant had sold intoxicating liquors. 

The defendant’s counsel contended that the license which 
was given in evidence was an authority to the defendant to 
do the acts and make the sales alleged and charged in the 
indictment, and was a sufficient and legal justification, on 
his part, for making those sales and doing those acts. The 
counsel was proceeding to argue to the jury that such was 
the true construction of the statute, and the legal effect of 
said license, when he was stopped by the court. The court 
afterwards ruled, on argument, that the proposition stated 
by the defendant’s counsel was purely a question of law, and 
as such was to be decided by the court, and not by the jury; 
and the court thereupon ruled that the said license did not 
authorize the defendant to make the sales and to do the acts 
charged in the indictment, and was no justification to him 
therefor. 

The defendant’s counsel then contended that the words 
‘without authority to sell any intoxicating liquor,” inserted 
in the record of the defendant’s license, were surplusage, and 
ought to be rejected as such, and that, upon and after such 
rejection, the said record showed that the defendant was 
duly licensed as an innholder, whereby he obtained and had 
authority to do said acts and make said sales, as charged in 
the indictment. 'The counsel being about to argue to the 
jury in support of this proposition, he was again stopped by 
the court, and the court ruled that this was also a question 
of law, to be decided by the court, and not by the jury, and 
thereupon, after argument, further ruled that the said words 
were not to be rejected as surplusage, and that said license 
was not sufficient to justify the defendant in being a com- 
mon seller of spiritous liquors to be used in his house, as 
charged in the indictment. 

The defendant’s counsel contended, and was proceeding to 
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argue to the jury, that $ 1, of c. 47 of the Rev. Sts. was, by 
necessary implication, repealed by St. 1837, c. 242; the pro- 
visions of the latter statute being incompatible with those of 
the former. He was again stopped by the court; and the 
court ruled (as before) that this was a question of. law, &c. 
and after argument, further ruled that said section was not 
so repealed, but remained in full force. And the court fur- 
ther ruled that the several questions, having been ruled and 
decided by the court,.as aforesaid, were not open questions to 
the jury; that no appeal could be allowed from the court to 
the jury, upon these several rulings and decisions of the 
court; and that therefore the defendant could not be per- 
mitted, by himself or his counsel, to argue these questions 
to the jury, for the purpose of inducing them to overrule or 
reverse these several rulings and decisions of the court. 

The defendant’s counsel, in closing the defence, contended 
that the jury were not bound by the aforesaid several rulings 
and decisions of the court, but that they had the right, in 
rendering their verdict, to disregard and overrule them; and 
he was proceeding to argue to the jury, first, that they had 
the right to determine the law, and decide all the said several 
questions of law, ruled and determined by court, as aforesaid ; 
and secondly, that said several rulings of the court were in- 
correct and erroneous. He was then interrupted and stopped 
by the court, and the court ruled that it was the duty of the 
jury, for the purposes of the present trial, to adopt and follow 
the said several rulings and decisions of the court, as the set- 
tled law applicable to this case; and that, if there was any 
error or mistake in any of the said rulings or decisions of the 
court, the proper remedy of the defendant was by suitable 
motions or proceedings in that court, at a subsequent stage 
of the cause, or by exceptions duly taken according to law, 
or such other legal proceedings as might be found to be suit- 
able and appropriate, whereby all the said several matters 
and questions of law could be subjected to the revision of, 
and correction by, the supreme court. And thereupon the 
court refused to permit the defendant, by himself or by his 
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counsel, to argue to the jury that they had the right to de- 
termine and decide the said several questions of law, or that 
the said several rulings and decisions of the court were incor- 
rect or erroneous. 

The judge instructed the jury (among other things) that 
it was their duty to adopt ahd follow the said several rulings 
and decisions of the court, for the purposes of the trial. But 
he stated to them that they occupied an independent posi- 
tion, and, being required to return only a general verdict, 
they possessed the power of rendering a verdict in opposition 
to the said rulings and decisions, whereby they would be in 
fact overruled and reversed ; and that, if the jury should do 
so, in violation of what the court had thus prescribed as the 
rule of their duty, they would in no way be amenable to 
punishment by the law, or responsible, in any form, to any 
legal accusation or animadversion, for such proceeding. 

After the court had finished the charge to the jury, the 
defendant’s counsel requested that the following addition 
might be made to the instructions: ‘In criminal cases, the 
jury are to pass upon the whole matter of law and fact, and 
to render a verdict of guilty or not guilty, upon the whole’ 
matter, embracing all questions of law and fact.” But the 
court declined making any addition to the instructions al- 
ready given to the jury. 

The jury found the defendant guilty on one count in the 
indictment, and he alleged exceptions to all the foregoing 
rulings and decisions of the court. 

This case was argued at the last October term. 

Hallett § Nelson, for the defendant. 'The court cannot 
compel a jury to find a special verdict. How then can a 
jury be compelled to find a verdict according to the court’s 
views of the law? A general verdict cannot be revised ; and 
no attaint lies. ‘It is the right of juries, in criminal cases, to 
give a general verdict of acquittal, which cannot be set aside 
on account of its being contrary to law; and hence results 
the power of juries to decide on the law, as well as on the 
facts in all criminal cases.”? Per Chase, J. 1 Chase’s Trial, 34. 
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S. P. State v. Snow, 6 Shepley, 346. State of Georgia v. 
Brailsford, 3 Dall. 4. Commonwealth v. Knapp, 10 Pick. 
496. Per Putnam, J. 13 Pick. 550, 551. Per Parsons, C. J. 
4 Mass. 25. Warren v. The State, 4 Blackf. 150. U. States 
v. Wilson, 1 Bald. 108. Per Kent, J. 3 Johns. Cas. 366- 
ov1, and cases there cited. Per Morton, J. 20 Pick. 222, 
227. 2 Hawk. c. 47, $12. 7 Dane Ab. 336. 2 Wilson’s 
Works, 372. Bushell’s case, Vaugh. 143 & seg. Stan- 
hope’s Rights of Juries, 19-33, 55-64, 126-131. Lit. 
§$ 368. 2 Swift’s Syst. (ed. of 1822) 412. 

The oath of jurors, in criminal cases, is well and truly to 
try the issue according to their evidence ; in civil cases, it is 
to give a true verdict, according to the law and the evidence 
given them. Rev. Sts. c. 137, $ 7. St. 1807, c. 140, $ 14 
Anc. Chart. 144. This difference supports the ground taken 
for the defendant. By St. 1807, c. 140, $ 15, it was made 
the business of the traverse and petit juries to decide, at 
their discretion, ‘“‘ by a general verdict, both the fact and the 
law involved in the issue.” See also Inhabitants of Mendon 
v. County of Worcester, 10 Pick. 235. Stone v. Crocker, 24 
Pick. 84. 7 

Huntington, (District Attorney,) for the Commonwealth. 
The question now raised has never been decided in this 
Commonwealth; but the nature of our institutions, our 
whole legislation, and the practice of our courts, disprove 
the right of a jury to decide questions of law. 

Our constitution was avowedly framed for the purpose of 
establishing “a government of laws, and not of men;” a 
government of “standing laws ;” and to secure “ an impar- 
‘ tial interpretation of the laws” by “judges” holding their 
‘‘ offices as long as they behave themselves well.” Our 
judicial tribunals are not so absurdly constituted as necessa- 
rily to bring the court and jury into conflict, and thus to 
defeat all the ends of justice. Per Durfee, C. J. Dorr’s 
Trial, 121, 122. 

Our legislation also shows that the court only is to judge of 
the law in criminal as well as civil cases. By Rev. Sts. c. 81, 
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$$ 27-29, and c. 138, $ ll, a person convicted of an offence, 
if aggrieved by any opinion, direction or judgment of any sin- 
gle justice of the supreme court, or of the court of common 
pleas, may allege exceptions and take the judgment of the full 
bench of the supreme court on such matter of law. So when 
the judge of the court of common pleas, on a criminal trial, 
may deem a question of law to be doubtful, he may present 
such question to the supreme judicial court for decision. | 

If juries are judges of any part of the law, they are judges of 
the whole. 'They may refuse to consider evidence which 
the court allows to be given to them, on the ground that it 
is not legal evidence; and they may give effect to matter 
which the court excludes, on the ground that it ought to 
have been admittsd. 

In U. States v. Battiste, 2 Sumner, 243, Story, J. says, 
“the jury are no inore judges of the law in a capital or other 
criminal case, upoi the plea of not guilty, than they are in 
every civil case tried upon the general issue. In each they 
have the physical power to disregard the law as Jaid down to 
them by the court. But I deny that in any case, civil or 
criminal, they have the moral right to decide the law accord- 
ing to their own notions or pleasure. It is the duty of the 
jury to follow the law, as it is laid down by the court. If the 
jury were at liberty to settle the law for themselves, the effect 
would be, not only that the law itself would be most uncer- 
tain, from the different views which different juries might take 
of it, but in case of error, there would be no remedy or re- 
dress by the injured party ; for the court would not have any 
right to review the law, as it had been settled by the jury.” 
The same doctrine is laid down in Montee v. The Common-’ 
wealth, 3 J. J. Marsh. 150; by Durfee, C. J. in Dorr’s Trial, 
121, 122, 130; and by Scott and Holman, Js. in Townsend v. 
The State, 2 Blackf. 158. In the latter case, it is said that, if 
the jury find the law contrary to the instructions of the court, 
they thereby violate their oath. See also 4 Bl. Com. 361. 
A Stephen’s Com. 432. Foster, 256. Montgomery v. The 
State, 11 Ohio, 427. Pennsylvania v. Bell, Addison, 160. 
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Kelton v. Bevins, Cooke, 107. In the ease of The King v. 
Dean of St. Asaph, 3 'T. R. 4381, note, Lord Mansfield says, 
the jury “do not know, and are not presumed to know the 
law ; they are not sworn to decide the law ; they are not re- 
quired to do it. Upon the reason of the thing, and the eter- 
nal principles of justice, the jury ought not to assume the 
jurisdiction of the law. They do not know, and are not pre- 
sumed to know any thing of the matter. It is the duty of 
the judge, in all cases upon general issues, to tell the jury how 
to do right, though they have the power to do wrong, which 
is a matter between God and their own conscience. ‘To be 
free, is to live under a government by law. Miserable is the 
condition of individuals, dangerous is the condition of the 
State, if there is no certain law, or (which is the same thing) 
no certain administration of law, to protect individuals, or to 
guard the State.” See also 3 Johns. Cas. 405, per Lewis, C. J. 
Worthington on Power of Juries, 120, 125, 173. Eunomus, 
Dial. 3, $ 53. 2 Hume Crim. Law, (2d. ed.) 423. 

In Hardy v. The State, 7 Missouri Rep. 607, a jury, who 
were told by a subordinate court that they were the judges 
of the law and of the evidence, found the defendant guilty, and 
the court passed judgment upon him. The supreme court re- 
versed the judgment, for this misinformation given to the jury. 

As the jury have only the power, without the right, to 
decide questions of law against the instructions of the court, 
it seems to follow that counsel should not be permitted to 
argue to the jury against the correctness of those instructions. 
And so it was held in Davenport v. The Commonwealth, 1 . 
Leigh, 588; in Commonwealth v. Garth, 3 Leigh, 761; and 
‘in Dorr’s Trial, 77, 81, 82. 

Hallett, in reply. It is admitted on all hands, that the 
jury have the power to determine the law as well as the fact 
of the case; ‘“‘and if the law gives them the power it gives 
them the right also. Power and right are convertible terms 
when the law authorizes the doing of an act which shal! Le 
final, and for the doing of which the agent is not responsible.” 
Such was Mr. Hamilton’s argument in the People v. Croswell, 

23 * 


270 MIDDLESEX. 


Commonwealth v. Porter. 


3 Johns. Cas. 345, and such was the opinion of Blackford, J. 
in Townsend v. The State, 2 Blackf. 163. ‘To admit that 
the jury have the power, unrestrained by law, but have not 
the right to use the power which the law gives them, is to 
assume that the jury, in the exercise of a lawful power, will 
do wrong, or that the law is wrong in giving them the power. 
The law will not permit a wrong to be done, and therefore, if 
it empowers the jury to pass upon the law in the exercise. of 
their judgment, it is no more to be assumed that they will do 
wrong, than that the judge will do wrong in the use of his 
judgment and discretion, where he is unrestrained. The juror, 
being sworn to try the issue, must find his verdict upon his 
own conviction.and conscience. “A man cannot see by 
another’s eye, nor hear by another’s ear. No more can a man 
conclude or infer the thing to be resolved by another’s under- 
standing or reasoning.” Per Vaughan, C.J. Vaugh. 148. 

It is not contended, as is assumed for the prosecution, that 
the jury are judges of the law distinct from the facts of the 
case, or that they decide or settle points of law, as precedents 
in other like cases; but that “upon all general issues, as upon 
not culpable pleaded, the jury find upon the issue to be tried, 
wherein they resolve both law and fact, complicately, and not 
the fact by itself; so as, though they answer not singly to the 
question what is the law, yet they determine the law in all 
matters where issue is joined and tried.”” Per Vaughan, C. J. 
Vaugh. 150. And to the same effect is the opinion of Parsons, 
C.J. in Coffin v. Coffin, 4 Mass. 25. “ The issue involves both 
law and fact, and the jury must decide the law and the fact. 
To enable them to settle the fact, they are to weigh the testi- 
mony ; that they may truly decide the law, they are entitled 
to the assistance of the judge.” Why to the “assistance,” 
if they are bound to take his opinion without question? ‘To 
this point is the provision in Rev. Sts. c. 95, $ 32, that when 
a jury cannot agree on a verdict, “ after thorough deliberation, 
the court may state anew the evidence, and explain to them 
anew the law applicable to the case.” But why should the 
court explain, and why should the jury deliberate, if thev 
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must implicitly take the law from the court? And this view 
of the rights of juries is fully sustained in Commonwealth v. 
Knapp, 10 Pick. 496, and by Shaw, C. J. in Common- 
wealth v. Kneeland, 20 Pick. 222. 

The plea of not guilty includes both law and fact, and so 
does the verdict on that issue. The jury are not to find the 
naked fact only, but, in a verdict of guilty or not guilty, they 
must find the criminal fact; for if the fact be not criminal, no 
guilt is incurred, and a verdict of guilty, though the fact be 
proved, would be false. Rex v. Woodfall, 5 Bur. 2661. It 
follows, that, to make a whole verdict, the jury must find the 
conclusion of law upon the facts, and the court cannot enforce 
the conclusion of law, to make the verdict, unless the jury find 
it; and if they do not find the conclusion of law upon their 
own conviction and understanding, but take it from the court, 
then the verdict is not theirs, on their oaths, but is only in 
part theirs, and the rest is taken, or is enforced upon their con- 
sciences, against their conviction and judgment. 

So if the jury are to take the law from the court, against 
their conviction, then there is no difference between a general 
and a special verdict. ‘The latter finds the fact merely, and 
leaves the law to be applied by the judge, after the jury re- 
turn into court. But if the jury are bound to take the law 
from the court, then the only difference is, that in a general 
verdict they take the law with them, as laid down by the 
judge, when they retire to deliberate, and after finding the 
fact, make up their verdict as the judge would make it if they 
- returned into court with a special verdict as to the fact only. 
Who then shall give the verdict in a criminal matter com- 
pounded of law and fact? the jury or the judge? or shall it 
be divided between them? as the argument against the rights 
of jurors must assume. 

The withholding of power from the court to alter or control 
a verdict of not guilty, in criminal causes, though against the 
opinion of the judge, is of itself conclusive in favor of the power 
of the jury, and of their right to exercise the power independent- 
ly of the judges. Else, why does not the law restrain the power 
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in criminal trials, as it does in civil? In the latter, at common 
law, and by Rev. Sts. c. 82, $ 19, the court may control the 
verdict by setting it aside as often as found against their 
opinion, either as to law or fact. But in all issues to a jury, 
involving a criminal fact, the citizen shall not be convicted 
but “ by the judgment of his peers.”’ Biull of Rights, Art. 12. 
It must therefore be the judgment of the jury which makes 
the whole verdict, and not the judgment of the judge, either 
as to fact or law. And no person acquitted by a jury shall 
be held to answer again for the same offence. Rev. Sts. 
enti 23,) $4. | 

Nor is it asound objection that the defendant goes to the court 
for a new trial, if the jury find him guilty against the opinion 
of the judge; for his right in favorem vite is first, perfect 
immunity by a verdict of not guilty ; and second, a new trial, 
in the legal discretion of the court, if the verdict is against him. 
Neither is there any conflict between the court and the jury, 
in their functions. The verdict, if guilty, may be set aside, 
if against the opinion of the judge. If not guilty, it is con-. 
clusive, in that issue, on the law and on the fact; and the 
judge cannot inquire whether the jury agreed with him on 
the law, any more than he can so inquire as to the fact. 

And so of the objection that, if juries do not take the law 
implicitly from the judge, there will be uncertainty in verdicts. 
It will be no more so than from the opposite verdicts which 
different juries may give on a like. state of facts. But this 
objection begs the argument, because, if the jury have the 
right by law, it is not for the court to restrict or deny it, for 
fear of consequences which the law does not apprehend nor 
provide against. 

If precedent is to govern, it is conclusive on the point as to 
our common law. ‘There was no practice in England ad- 
verse to this right of juries, prior to the adoption of our state 
constitution ; and the practice of all our judges (until the ex- 
citement growing out of the license causes) has been to in- 
struct the jury that, “‘inall criminal cases, the jury are to pass 
upon the whole matter of law and fact, and to render a ver- 
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dict of guilty or not guilty upon the whole matter, embracing 
all questions of law and fact.” 20 Pick. 222. The defend- 
ant has a right to a trial by jury as it existed at the adoption 
_ of the constitution, (c. 6, $ 6,) according to the laws there- 
tofore adopted, used and approved in the colony. Up to 
that time, the English common law fully recognized this 
right, without question. In Care’s English Liberties, (Boston 
ed. 1721,) 201, 202, it is said, “the office and power of these 
juries is judicial; from their verdict there lies no appeal; by 
finding guilty or not guilty, they do complicately resolve both 
law and fact.” And so far was the right carried in our colonial 
practice, that the jurors, if not clear in their judgments, might, 
in open court, advise with any man they thought fit, to resolve 
them. Anc. Chart. 145. 

The anomalous cases of libel, under Lord Mansfield, were 
decided after the adoption of our constitution, and were made 
a state question between the government and the liberty 
of the press. 3 T. R. 428, note. But even in libel causes, 
and long after such offences reverted from the star chamber 
to the court of king’s bench, ‘‘no doubt seems to have been 
entertained of the right of a jury to give a general verdict in 
the case of libel as well as in any other criminal proceeding.” 
Stark. on Slander, (Ist ed.) 617. In all cases but these, the 
doctrine that, in a criminal trial, the jury, on the plea of not 
guilty, may determine the law and the fact of the case, has 
been supported, or not denied, by every English judge, except 
Chief Justice Jeffries, in the trial of Sidney. 3 Hargrave’s 
State Trials, 805. 

In U. States v. Battiste, 2 Sumner, 243, which is the only 
case of authority in this country, cited on the other side, the 
judge denied “the moral right of the jury to decide the 
law according to their own notions and pleasure.’ If he 
meant wilfully and wantonly, it is well said; but if it mean 
that the juror is to give his verdict against his own conviction, 
because the judge tells him so to do, then is the juror com- 
pelled to do morally wrong, and even ‘though the verdict be 
right the jury give, yet they, not being assured it is so from 
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their own understanding, are foresworn, at least in foro con- 
scienti@.”’ Per Vaughan, C. J. Vaugh. 148. But in the 
case of U. States v. Battiste, the judge carefully explained 
and reasoned the law, and so put it to the jury, which could 
not be necessary, and might tend to confuse, if they were 
bound implicitly to take the point of law from him. Nor is it 
well founded to say that the jury cannot comprehend the law. 
It is to disparage their office, as well as to impugn the law, 
which does not assume incapacity where it imposes duties to 
be performed. Neither does the law involve itself in the ab- 
surdity which this objection would fasten upon it; for while 
it holds as a maxim that every man, when tried, is presumed 
to know the law, it does not, at the same time, assume that 
the jurors who are to try him are to be presumed ignorant of 
the law. ) 

The result would seem to be, that the power carries with it 
the right ; that if it be exercised, against the opinion of the 
court, to convict, the remedy is with the court to set aside the 
verdict. If it be used to acquit, it must be a strong or 
extreme case; and in all such, by the whole theory of the 
institution of jury trial, the jury are a safer deposit of popular 
rights, ina free government, than a court that is irresponsible 
for its judgments, however wrong, if not corruptly given. 
And so far from there being danger to law from the exercise 
of this power, it is worthy of remark, that juries have always 
been in the right, on fundamental questions of liberty, where 
they have determined the law of the case against the opinion 
of the judge: See 2 Hutchinson’s Hist. of Mass. 62. 1 
Chandler’s Crim. Trials, 143, 149, 153, 269, 288. Zenger’s 
case, 17 Howell’s State Trials, 675-724. 

On the other point in the exceptions, the right of counsel 
to argue to the jury the points of law involved in the issue of 
a criminal trial, it necessarily follows as a consequence from 
the right of the jury to pass upon the law as weil as the 
fact, in rendering their verdict. If, on the other hand, it be 
wrong for the jury to determine the law governing the case, 
against the judge, then the counsel ought not to be allowed to 
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persuade them to do wrong; so that, if the jury are bound to 
take the law implicitly from the court, then neither argu- 
ment of counsel nor explanation by the court, other than to 
lay down the law, would be fitting or necessary. And if 
there is no distinction in this respect, between civil and 
criminal issues, the counsel should argue the points of law 
to the court, and the court give the law to the jury, to be 
taken by them without deliberating thereon. But the uniform 
practice of counsel to argue the law to the jury, which was 
never before questioned or denied in our judicial history, 
clearly affirms the right of the jury to pass upon and deter- 
mine, by their verdict, the law that is to govern the issue 
which they are sworn well and truly to try. 

The decision was made at October term 1846. 

Suaw, C.J. This case comes before the court upon a bill 
of exceptions, and the question is, whether, in a criminal 
prosecution against the defendant for an alleged violation of 
the license laws, his counsel have a right to address the jury 
upon the questions of law embraced in the issue. The effect 
of the argument for the defendant, when analyzed, appears to 
be this; that in criminal prosecutions, it is within the legiti- 
mate right and proper duty of juries, to adjudicate and decide 
on questions of law as well as questions of fact; and that 
although the judge may instruct and direct them upon a 
question of law, and they fully comprehend and understand 
those directions, in their application to the facts of the case, 
yet that they are invested by law with a legitimate power 
and authority, if their judgments do not coincide with that 
of the judge, to disregard it, and decide in conformity with 
their own views of the law. If this were a correct view of 
the law, it would undoubtedly follow, as a necessary con- 
sequence, that in such appeal from the court to the jury, the 
counsel on both sides would have a right to argue the 
questions of law to the jury. But if this proposition is not 
correct, it does not follow, we think, as a necessary conse- 
quence, that the counsel cannot address the jury upon the 
law, under the direction of the court. ‘They are, in our view, 
separate and distinct questions, to be separately considered. 
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We consider it a well settled principle and rule, lying at 
the foundation of jury trial, admitted and recognized ever 
since jury trial has been adopted as an established and settled 
mode of proceeding in courts of justice, that it is the proper 
province and duty of judges to consider and decide all ques- 
tions of law which arise, and that the responsibility of a cor- 
rect decision is placed finally on them; that it is the proper 
province and duty of the jury, to weigh and consider evidence, 
and decide all questions of fact, and that the responsibility of 
a correct decision is placed upon them. And the safety, effi- 
cacy and purity of jury trial depend upon the steady mainte- 
nance and practical application of this principle. It would be 
alike a usurpation of authority and violation of duty, for a 
court, on a jury trial, to decide authoritatively on the questions 
of fact, and for the jury to decide ultimately and authorita- 
tively upon the questions of law. And the obligations of 
each are of a like nature, being that of a high legal and moral 
obligation to the performance of an important duty, enforced 
and sanctioned by an oath. 

This, as a general principle, is applicable alike to civil and 
criminal cases, though in both it must be varied in its practi- 
cal application, according to the forms of proceeding and the 
mode in which the question arises. If the form of proceed- 
ing is such, that the law and the fact can be distinctly pre- 
sented, then, after the fact is established, either by the plead- 
ings or by a special verdict, the court decide the law and 
pronounce the judgment, without the further intervention of 
a jury ; as in case of a demurrer or special verdict. Indeed, 
the whole system of special pleading, which, though now 
disused in this Commonwealth by a recent statute, is inti- 
mately interwoven with the whole texture of the common 
law, was founded upon an apparently anxious desire of the 
common law so to separate questions of fact from questions 
of law, as to enable courts to pronounce on matter of law, 
leaving contested facts only to be put in issue, and to be tried 
and decided by the jury. 

The whole doctrine’ of bills of exception, now in gen-~ 
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eral and familiar use, both in civil and criminal proceedings, 
is founded upon the same great and leading idea. It presup- 
poses that it is within the authority, and that it is the duty of 
the judge to instruct and direct the jury authoritatively, upon 
such questions of law as may seem to him to be material for 
the jury to understand and apply, in the issue to be tried ; and 
he may also be required so to instruct upon any pertinent 
question of law within the issue, upon which either party may 
request him to instruct. ‘The doctrine also assumes that the 
jury understand and follow such instruction in matter of law. 
This results from the consideration, that if such instruction 
be either given or refused, it is the duty of the judge to state 
it ina bill of exceptions, so that it may be placed on the 
record ; and if the verdict is against the party who took the 
exception, and it-appears, upon a revision of the point of law, 
that the decision is incorrect, either in giving or refusing such 
instruction, the verdict is set aside, as a matter of course. 'T'o 
this conclusion the law could come, only on the assumption 
that it was the right and duty of the court to instruct the jury 
in matter of law, that the jury understood it, and, as a matter 
of duty, were bound to follow it; so that, if the instruction 
was wrong, the law assumes, as a necessary legal consequence, 
that the verdict was wrong, and sets it aside. The law could 
only assume this, upon the strength of the well known and 
reasonable presumption, that all persons, in the absence of 
proof to the contrary, do that which it is their duty to do. 
It is presumed that the jury followed the instruction of the 
court in matter of law, because it was their duty so to do, 
and therefore, if the instruction was wrong, the verdict is 
wrong. But if the jury could rightly exercise their own 
judgment, and decide contrary to the direction of the court, 
as they unquestionably may do, in regard to questions of fact, 
no such presumption would follow ; it would be left entirely 
in doubt, whether the jury had been misled or influenced by 
the incorrect direction in matter of law, and therefore this 
would alone be no sufficient ground for setting aside the ver- 
dict. But entirely otherwise it is in regard to a matter of 
VoL. X. . , 24 | 
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fact, in respect to which it is within the proper authority, and 
is the duty of the jury to exercise their judgment authorita- 
tively and definitively. And should a judge express or inti- 
mate any opinion upon a question of fact, however incorrect 
it might be afterwards found to be, upon a revision by a 
higher court, it would not necessarily afford a ground for a 
new trial; for, it not being the duty of the jury to follow it, 
there would be no presumption that they had followed it, 
and therefore it would not, of itself, show conclusively that 
the verdict was wrong. 

And it is to be considered that this doctrine and practice, 
in regard to exceptions, apply as well to criminal as to civil 
trials; at least so far as they can operate for the protection. 
and security of parties accused. Indeed, so solicitous has 
been the legislature of this Commonwealth, that all persons 
put on trial for alleged offences shall have the full benefit of 
the opinion and judgment of the court upon all questions of 
law, and a revision thereof by the court of last resort, on 
suitable occasions, that it has specially provided that if, upon 
the trial of any person who shall be convicted, any question 
of law shall arise, which, in the opinion of the presiding 
judge, shall be so important or so doubtful as to require the 
decision of the supreme judicial court, although such person 
has no counsel to defend him, or the counsel have not seen 
fit to take the exception, the judge may, on his own sense 
of propriety and duty, reserve it, and thereupon all further 
proceedings in that court shall be stayed. Rev. Sts. c. 138, 
§ 12. 

This leads to another view of this subject, which seems 
to us to be of great importance, and this is, that every citi- 
zen of the Commonwealth has a right to the benefit and pro- 
tection of the law. Whilst he is liable to its penalties, he has 
a right to be tried by law, and he is entitled to the authori- 
tative declaration and application of the law to his case, as 
his best and highest protection. It is manifestly of great 
importance, in order to effect such protection of the rights of 
parties, that the laws to which they are amenable shall be 
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fixed and permanent, impartially applied to all persons and 
cases alike, and not fluctuating and variable. This result 
seems to have been looked to, with great anxiety, by the 
framers of our constitution, in the declaration of rights. Art. 
10. ‘Each individual of the society has a right to be pro- 
tected by it, in the enjoyment of his life, liberty and prop- 
erty, according to standing laws.” Art. 29. “It. is essential 
to the preservation of the rights of every individual, his life, 
liberty, property and character, that there be an impartial 
interpretation of the laws and administration of justice. It 
is the right of every citizen to be tried by judges as free, 
impartial and independent, as the lot of humanity will ad- 
mit.” Art. 13. “In criminal prosecutions, the verification 
of facts in the vicinity where they happen is one of the 
greatest securities of the life, liberty and property of the 
citizen.”” ‘These seem to be trite, familiar truths; but the 
declaration of rights itself declares, Art. 18, that a frequent 
recurrence to them is absolutely necessary to preserve the 
advantages of liberty, and to maintain a free government 
And it requires, both of lawgivers and magistrates, an exact 
and constant observance of them, in the formation and exe- 
cution of the laws necessary for the good administration of 
the Commonwealth. 

These provisions manifest an ardent desire and a wise 
determination, as far as the imperfection of all human things 
would allow, to make the law paramount and supreme over 
all the powers and influences of will or passion, of interest or 
prejudice, whether of the few or of the many; to render it 
stable, impartial and equal in its operation, over all who 
might require its protection or fall under its animadversion. 
But it appears to us that the principle contended for would 
be adverse to all these objects. If a jury has a legitimate 
authority to decide upon all questions of law arising in the 
cases before them, and that contrary to the instruction of 
the judge, in cases where such direction of the judge may 
be supposed adverse to the views of the law relied on by the 
accused or his counsel, they would have the same power to 
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decide any question of law, against the opinion and instruction 
of the judge, when such opinion is in favor of the accused, 
and find him guilty, where the judge should direct the jury 
that those facts which the evidence conduces to prove, if 
proved to their satisfaction, would not warrant a conviction. 
A case may be supposed, at least for the purpose of illustra- 
tion, where a high popular excitement should arise and 
become general, in which large bodies of persons might 
come to be actuated by feelings of honest but mistaken 
indignation against some supposed wrong, and earnest in the 
pursuit of the supposed interests of philanthropy ; or perhaps 
numbers may be influenced by more base, interested and 
vindictive passions. Under these circumstances, a grand 
jury, having, as the case supposes, a legitimate and rightful 
authority to decide on questions of law, contrary to the in- 
structions and charge of the judge, might return an indict- 
ment; a traverse jury, in their turn, might convict upon it, 
though the court before whom it is tried should give them 
such directions, in point of law, that if they understood and 
followed them they must acquit the accused. But the case 
supposes that the law may be rightfully interpreted by a 
jury which may shift at every trial. What then becomes of 
the security which every citizen is entitled to, by a steady 
and uniform, as well as impartial interpretation of the laws 
and administration of justice, by judges as free, impartial and 
independent as the lot of humanity will admit? ‘The pur- 
_ pose and intent of these provisions, we think, are indicated 
by the last article of the declaration of rights, which, after 
having contemplated a distribution of the powers of sover- 
eignty into legislative, executive and judicial departments, 
and declared that neither should execute the powers assigned 
to the other, points out the ultimate object, in these em 
phatic words: “to the end it may be a government of laws, 
and not of men.” 

These provisions were adopted as the fundamental laws 
upon which the government was to be administered ; they 
have a manifest reference to a favorite maxim of the friends 
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of civil liberty, regulated by law, that high powers can be 
most safely intrusted to public officers, by placing them, 
when they are capable of distribution, in different depart-- 
ments, to be exercised by concurrent action, so that each 
shall keep within its own sphere, and the one be a check 
upon the other. They also regarded another favorite axiom, 
that facts could be best verified and tried by an impartial 
jury, drawn from the vicinity, who should consider and 
weigh the evidence, and thereupon find and declare the 
facts; and that a steady, uniform interpretation of the laws 
and administration of justice could best be secured by the 
establishment. of permanent judicial tribunals, as an inde- 
pendent department of government, to whom the judicial 
power should be intrusted, and who should be rendered, as 
far as practicable, free and independent. 

Whether, therefore, we consider the rules of the common 
law, or the constitution and law of this Commonwealth, 
we are of opinion that it is the proper province and duty 
of the court to expound and declare the law, and that it 
is the proper province and duty of the jury to inquire into 
the facts by such competent evidence as may be laid before 
them, according to the rules of law for the investigation 
of truth, which may be declared to them by the court, and 
find, and ultimately decide, on the facts. It may be added 
that it is the more necessary to adhere to this rule, in the 
administration of American law, because in these ‘States 
the government is conducted according to written consti-: 
tutions, in which the powers even of the legislature are 
limited and defined; and it is therefore within the prov- 
ince, and it is made the duty of the judicial department, on 
proper occasions, to decide, not only what is the true inter- 
pretation and legal effect of a legislative enactment, but also 
whether an act, passed with all the forms of legislation, is 
within the just limits of legislative power, and therefore. 
whether it is constitutional and valid. 

But though this rule of law be considered as well estab- © 


lished, yet, as we have already said, there are various modes, 
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in which it must be practically applied, according to the 
nature of the proceedings in which it arises. Sometimes, 
even in criminal cases, the question of law arises upon the 
record, where there is no controverted fact, and where the 
court decide definitively, as in case of a demurrer, a motion 
to quash an indictment, a motion in arrest of judgment, ona 
bill of exceptions, and the like. But it will most frequently 
arise, in a trial before a jury, upon the question of guilty or 
not guilty. In every charge of crime, there must be a ques- 
tion of law and a question of fact, to wit, is there any such 
rule of law as that on which the indictment is founded ? 
Has the defendant done the acts charged in the indictment, 
which amount to a violation of such rule of law, and consti- . 
tute the offence charged? ‘The decision of both of these is 
necessarily involved in a verdict of ‘ guilty ” or “not guilty.” 
The former affirms that there is such a law, and that the 
accused has violated it; the latter affirms, either that there 
is no such rule of law, or, if there is, that the accused has 
not done any acts which amount to a violation of it. 

How then are these two questions to be decided and com- 
bined into one, if one is to be referred exclusively to the 
court, and the other to the jury? The jury may, in any 
case, if they think fit, find a special verdict ; that is, they 
may find and report, in the form of a verdict, all the mate- 
rial facts, which are proved to their satisfaction, and call 
upon the court to decide whether, in point of law, the accused 
is guilty or not guilty upon the facts thus found. But this is 
the privilege of the jury, which they may exercise or not, 
and in no case are they bound to find a special verdict. 
Mayor, Sc. v. Clark, 3 Adolph. & Ellis, 506. The question 
then recurs, in case the jury return a general verdict, how is 
the law to be decided by the court, when, as we have seen, 
it is to be declared by the jury, as involved in the general 
verdict. As both questions are involved in the verdict, the 
appearance on the record is that both are decided by the 
jury, because both are declared by them. But this is in 
appearance only, and can scarcely mislead those who are 
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acquainted with the practice of courts of justice in criminal 
trials, though it has sometimes led to the argument, that 
because they must, in a general verdict, declare the rule of 
law on which it rests, they have a power to pass upon it, 
and therefore a rightful authority to decide it. But we 
think the course of proceeding, in such case, is very clear, is 
quite consistent with the principle before stated, and is con- 
stantly practised upon in such trials. It is the only and 
proper course which can be adopted, in order that the law 
may be carried into effect, in its spirit and integrity. That 
course is, for the judge to direct the jury hypothetically, to 
declare what the law is, with its exceptions and qualifica- 
tions, to explain it, and to state the reasons and grounds of 
it, if, in his judgment, such explanation is necessary to make 
it clearly intelligible to the minds of men of good judgment 
and common experience, but without legal knowledge and 
skill ; then to state to the jury, that if certain facts neces- 
sary to constitute the offence, and which there is evidence 
tending to prove, are proved to their satisfaction, they are to 
find the defendant guilty ; but if certain material facts, 
which there is some evidence tending to prove, are not 
proved to their satisfaction, they are to find the defendant 
not guilty. 

This is the only mode in which a trial can be conducted, 
Since the jury are not obliged to find a special verdict, and 
the law confides in the intelligence and integrity of the jury, 
to understand the rules of law as prescribed to them by the 
court, to weigh and examine the evidence laid before them, 
and honestly, according to the conviction of their minds to 
find whether they are true, and whether such facts, found 
true by them, do or do not bring the party accused within 
the operation of the law, as thus prescribed to them, and to 
find a verdict of guilty or not guilty accordingly. 

But in thus conducting a jury trial in a criminal case, 
with a view to the return of a general verdict, it is obvious 
that the whole matter of law as well as of fact must be 
stated and explained to the jury, so that they may fully 
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understand and apply it to the facts; because, as we have 
seen, in the form of the general verdict, they do declare the 
law as well as the fact. For this purpose, it seems to be 
necessary, and in our State it is the usual practice, for the 
parties respectively, by their counsel, to state the law to the 
jury, in the presence, and subject to the ultimate direction 
of the judge; because, unless the jury understand the rule of 
law, with its exceptions, limits and qualifications, they can- 
not know how to apply the evidence, and determine the 
truth of the material facts necessary to bring the case of the 
accused within it. In thus presenting their respective views 
of the law to the jury, under the direction of the court, for 
the better information of both the judge and jury, great 
latitude has been allowed in the practice of this Common- 
wealth, and counsel have been permitted to state and enforce 
their views of the law, especially in capital cases, by defini- 
tions, and cases from such works of established authority as 
the court may approve. In this, great latitude has been 
allowed, in tenderness to the accused, and a liberal confi- 
dence reposed in counsel called to defend the accused in the 
hour of his trial. But such an address, whether it be upon 
the matter of fact or the matter of law, and whether in form 
it be directed to the court or jury, is in legal effect and 
actual operation an address to both; not because they have 
not several duties to perform, and distinct questions to pass 
upon, but because it is one trial, carried on at once before 
court and jury, in which the judge must have a clear com- 
prehension of the nature and scope of the evidence, condu- 
cing to the proof of facts, which may or may not render the 
accused amenable to the law, in order that he may give such 
directions in matter of law as the state of the evidence may 
require ; and the jury must have a clear comprehension of 
the rules of law, in crder to determine whether the facts 
proved bring the accused within them; and because the 
minds of both judge and jury, acting in their respective de- 
partments, must result in that general verdict of acquittal or 
conviction, which is the appropriate determination of the 
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cause. Considering the latitude which has been allowed in 
this Commonwealth, by a long course of practice, and the 
difficulty of drawing an exact line of distinction between 
that full statement and exposition of his views of the law, 
which counsel may properly make ina general address to 
the court and jury, upon the questions embraced in the issue, 
and involved in a general verdict, and an address to the jury 
separately upon questions of law, we are of opinion that a 
party may by his counsel address the jury upon questions of 
law, subject to the superintending and controlling power of 
the court to decide questions of law, by directions to the 
jury, which it is their duty to follow. In ordinary cases, 
such directions to the jury, upon the questions arising in 
the cause, are not given until the parties, by their counsel, have 
submitted their respective views of the law and the facts, in 
an argument to the court and jury. 

On the whole subject, the views of the court may be sum- 
marily expressed in the following propositions : 

That in all criminal cases, it is competent for the jury, if 
they see fit, to decide upon all questions of fact embraced in 
the issue, and to refer the law arising thereon to the court, in 
the form of a special verdict. 

But it is optional with the jury thus to return a special 
verdict or not, and it is within their legitimate province and 
power to return a general verdict, if they see fit. 

In thus rendering a general verdict, the jury must neces- 
sarily pass upon the whole issue, compounded of the law and 
of the fact, and they may thus incidentally pass on questions 
of law. 

In forming and returning such general verdict, it is within 
the legitimate authority and power of the jury to decide 
definitively upon all questions of fact involved in the issue, 
according to their judgment, upon the force and effect of 
the competent evidence laid before them; and if in the pro- 
gress of the trial, or in the summing up and charge to the 
jury, the court should express or intimate any opinion upon 
any such question of fact, it is within the legitimate province 
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of the jury to revise, reconsider, and decide contrary to such 
opinion, if, in their judgment, it is not correct and warranted 
by the evidence. 

But it is the duty of the court to instruct the jury on all 
questions of law which appear to arise in the cause, and also 
upon all questions, pertinent to the issue, upon which either 
party may request the direction of the court, upon matters of 
law. And it is the duty of the jury to receive the law from 
the court, and to conform their judgment and decision to such 
instructions, as far as they understand them, in applying the 
law to the facts to be found by them; and it is not within the 
legitimate province of the jury to revise, reconsider, or decide 
contrary to such opinion or direction of the court in matter of 
law. ‘To this duty jurors are bound by a strong social and 
moral obligation, enforced by the sanction of an oath, to the 
same extent, and in the same manner, as they are conscien- 
tiously bound to decide all questions of fact according to the 
evidence. 

It is no valid objection to this view of the duties of jurors, 
that they are not amenable to any legal prosecution for a 
wrong decision in any matter of law ; it may arise from an 
honest mistake of judgment, in their apprehension of the rules 
and principles of law, as laid down by the court, especially in 
perplexed and complicated cases, or from a mistake of judg- 
ment in applying them honestly to the facts proved. The 
same reason applies to the decisions of juries upon questions of 
fact, clearly within their legitimate powers ; they are not pun- 
ishable for deciding wrong. 'The law vests in them the 
power to judge, and it will presume that they judge honestly, 
even though there may be reason to apprehend that they 
judge erroneously ; they cannot therefore be held responsible 
for any such decision, unless upon evidence which clearly 
establishes proof of corruption, or other wilful violation of 
duty. 

It is within the legitimate power, and is the duty of the 
court, to superintend the course of the trial; to decide upon 
the admission and rejection of evidence ; to decide upon the 
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use of any books, papers, documents, cases or works of sup- 
posed authority, which may be offered upon either side; to 
decide upon all collateral and incidental proceedings; and to 
confine parties and counsel to the matters within the issue. 

As the jury have a legitimate power to return a general 
verdict, and in that case must pass upon the whole issue, this 
court are of opinion that the defendant has a right by him- 
self or his counsel to address the jury, under the general 
superintendence of the court, upon all the material questions 
involved in the issue, and to this extent, and in this connex- 
ion, to address the jury upon such questions of law as come 
within the issue to be tried. Such address to the jury, upon 
questions of law embraced in the issue, by the defendant or 
his counsel, is warranted by the long practice of the courts 
in this Commonwealth in criminal cases, in which it is 
within the established authority of a jury, if they see fit, to 
return a general verdict, embracing the entire issue of law and 
fact. 

As it appears by the bill of exceptions, that the defendant’s 
counsel were prohibited from addressing the jury upon ques- 
tions of law embraced in the issue, the court are of opinion 
that the verdict ought to be set aside; and the same is set 
aside, and a new trial granted, to be had at the bar of the 
court of common pleas. 


EBENEZER LITTLEFIELD vs. Davin RIcEz. 


A wife who keeps her husband’s accounts is a competent witness for him, in a suit 
in which he introduces his book of original entries, to testify that she made the 
entries, by his direction and in his presence: And after she has so testified, he 
may be permitted to testify as to the times when the entries were made, and that 
the charges contained in them are just and true. 


Assumpsir to recover $41-75, the amount of the plaintiff’s 
account for work and labor, annexed to his writ. The fol- 
lowing is the report of the trial in the court of common pleas, 
before Washburn, J. 
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“The plaintiff produced a book of accounts, and to the 
inquiry of his counsel answered that it was his book of origin- 
al entries, and that the entries were made by his wife, in his 
presence and by his direction. The defendant objected to the 
plaintiff’s testifying to entries made by his wife. ‘The plain- 
tiff then called his wife as a witness, to prove that the entries 
were in her hand writing and made by his direction and in his 
presence. ‘T'o this the defendant objected, but the judge ad- 
mitted her testimony, which was thus: ‘I made these entries 
in my husband’s presence and by his direction.’ Upon cross- 
examination, she said, ‘I made them because I have been in 
the habit of keeping his accounts. He is nervous when he 
works out. He can write. The dates were when the work 
was done. ‘They were made at different dates along when 
they are dated. I made them at different times. I made 
them as he told me.’ ‘Two or three entries in the book were 
shown to her, which she said were made by her husband. 

“The plaintiff’s counsel then called him again, and inquired 
of him when the entries were made. ‘The defendant ob- 
jected to the plaintiff’s testifying. But the judge ruled that, 
after the testimony of the wife, it was competent for him to 
testify to the same extent as if he had himself done the writing 
upon the book; and thereupon he testified that ‘the entries 
were made as the work was done, within two or three days. 
The dates were made at the times they were charged. In 
some instances, the charges were made at evening. The 
account is just and true.’ There was other evidence in the 
case, and a verdict was rendered for the plaintiff, and the de- 
fendant excepts to the foregoing rulings of the judge.” 

Train, for the defendant. When a plaintiff is admitted to 
verify charges on book, he is allowed only to make his book 
evidence, and is not a witness in chief. But a wife, if admit- 
ted to testify as to her husband’s books, may be, and must . 
necessarily be, a witness in chief, like any other book-keeper, 
and may be cross-examined. ‘Therefore, if the objection of 
interest does not exclude her, for the reason that her husband 
may himself be a witness, yet the rule of policy, which is 
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adopted to guard domestic peace, forbids her to be called as a 
witness. 1 Phil. Ev. (4th Amer. ed.) 77. 2 ib. 688. Carr 
v. Cornell, 4 Verm. 116. 

The testimony given by the plaintiff, after his wife had 
testified, was inadmissible. She testified as his clerk. If any 
other person had been his clerk, or book-keeper, the plaintiff 
could not be permitted to give additional testimony. WSterrett 
v. Bull, 1 Binn. 237, 238. 

Mellen, for the plaintiff. This case is analogous to those 
of Foster v. Sinkler, 1 Bay, 40, and Smith v. Sanford, 12 
Pick. 139. The first of these cases was a suit by two partners, 
one of whom was out of the State ; and the other was admit- 
ted to testify that the entries in their book were in the hand 
writing of the absent partner. In the other case, entries made 
by one partner, from chalk scores made on a cart by the other, 
were allowed to be verified by the oath of both. See also 
Hartley .v. Brookes, 6 Whart. 189. 

The casé of Carr v. Cornell, was decided upon the con- 
struction of a statute of Vermont. Besides; the wife, in that 
case, was offered as a witness in chief. In Stanton v. Will- 
son, 3 Day, 37, a wife was held to be a witness ffar her hus- _ 
band in an action of book debt. 

The plaintiff might, perhaps, have safely stopped, when he 
had proved by the testimony of his wife that the entries were 
in her hand writing, and made by his direction. But his sub- 
sequent testimony, if unnecessary, was admissible. Mathes . 
v. Robinson, 8 Met. 269. 

Hussarp, J. No case, like the one at bar, of husband and 
wife testifying for each other as to entries in the book of the 
husband, has been before this court. But a case similar in 
_ principle has occurred, and which has been the subject of 
judicial decision. It was the case of two partners, who were 
‘butchers, one of whom, in the instances on trial, delivered the 
articles, scoring them in chalk on his cart, and the other 
copied them from the chalk marks into their book. The 
court there held, that both parties might be admitted to prove 
the truth of the charges, the testimony being incomplete with- 
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out the oath of both, not as varying the rule, but enforcing it, 
by allowing the introduction of the two partners to substan- 


tiate the charges. Smith v. Sanford, 12 Pick. 189. See 


also, Ash v. Patton, 38. & R. 300. Foster v. Sinkler, 1 
Bay, 40. So, in the present case, it was considered on the 
trial, that the person who did the work could not prove the 
items contained in the book, without the testimony of the 
wife to the truth. of the entries, and she was admitted to 
testify. 

The only difference in substance between the cases is, that 
in the case at bar the wife of the plaintiff was the witness 
instead of a co-partner. And we are of opinion that, the same 
necessity existing for the purposes of justice, the same excep- 
tion to the general rule in regard to interested witnesses will 
apply. Stanton v. Willson, 3 Day, 37. 

We do not intend to decide that she would be compelled to 


testify against her own will, or that she could be ‘called 


by the opposite party; but she is admissible as a witness, 
her husband consenting, to prove the entries made by her, 
for the same reason that the husband, if he had made 
_ them, would be admissible. Pedley v. Wellesley, 3 Car. & 
P. 558. 

A different decision has been made in Vermont, in which it 
was held that in an action on book account, though each party 
is made a witness by statute, the provision does not extend to 
_the wife of either, and not. being admitted by statute, she 
ought to be excluded by the general rules of law. Carr v. 
Cornell, 4 Verm. 116. But we do not yield to the reasoning 
in that case, and are of opinion that she is admissible. 

It is argued by the defendant’s counsel, as it was in Carr 
v. Cornell, that the wife may be subjected to a cross-ex- 
amination, and in this manner may be brought into conflict 
with her husband, and thus family peace may be disturbed. 
It is true that such a result might ensue from her examina- 
tion; but as it would neither necessarily nor probably fol- 
low, we think the objection cannot avail. As the wife 
is examined, by the consent of her husband, to ‘the single 
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fact of making the entries, and the cross-examination which 
she may be subjected to is under the supervision and di- 
rection of the court, the party will not be permitted, under 
the guise of a cross-examination, to put questions not perti- 
nent to the issue, the tendency of which would be to create 
family discord. 

In the present case, we think her oath was properly admit- 
ted, and the exceptions are overruled. 


———_—_————_ 


Joun S. Poyen vs. JoserpH D. McNE Iu. © 


An officer, who was directed by a writ of replevin to replevy certain goods, provided 
the plaintiff should give a bond to the defendant ‘with sufficient surety or sure- 
ties, in the sum of dollars, being twice the value of the said goods,” 
took a bond with two sureties, and served the writ. Held, that the plaintiff might 
amend his writ, by striking out the words “surety or,” and that the service was 
valid. 

T'uis was an action of replevin, in which the writ com- 
manded the officer “‘ to replevy an open buggy wagon, of the 
value of more than twenty dollars,” and deliver it to the plain- 
tiff, ‘‘ provided that he, the said Poyen, shall give bond to the. 
said M’Neill, with sufficient surety or sureties, in the sum of 

dollars, being twice the value of the said goods and 
chattels, to prosecute,” &c. The officer took a replevin bond, 
‘with two sureties, and replevied the wagon. At the return 
term, in the court of common pleas, the defendant moved that 
the action be dismissed, and that he might be allowed his 
costs, and have a judgment for a return, ‘ because the laws of 
the land require that said writ should not be served until the 
said plaintiff should give a bond to said defendant with suf- 
ficient sureties, in a penalty double the property to be re- 
plevied.” The plaintiff, at the same time, moved to amend 
his writ, by striking out the words “surety or.” At the next 
term the court overruled the defendant’s motion, and allowed 
the motion of the plaintiff. The defendant thereupon ten- 
dered a bill of exceptions, which the court refused to allow, 
becaitse the rulings excepted to were merely interlocutory, 
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and not, at that stage of the cause, the subject of exceptions. 
No record was made of the allowance of said motion to 
amend, or of the disallowance of said motion to dismiss. 

The defendant afterwards pleaded the general issue, reserv- 
ing all his rights under his motion to dismiss. At the trial of 
the action and before going to the jury, the defendant again 
insisted on his motion to dismiss; but the court overruled it, 
and ruled that the writ was sufficient in law to sustain the 
plaintiff’s action. A verdict was returned for the plaintiff, and 
the defendant alleged exceptions to said rulings. 

J. G. Abbott, for the defendant. The writ was not in the 
form prescribed by law, and therefore the officer had no au- 
thority to serve it. Moors v. Parker, 3 Mass. 311, 312. 
Simonds v. Parker, 1 Met. 510. By the Rev. Sts. c. 113, 
$$ 19, 29, a writ of replevin cannot be lawfully served, unless 
the plaintiff gives the defendant a bond “with sufficient sure- 
ties ;” and $§ 20, 28, direct that the writ shall prescribe the 
taking of sureties, by directing that it shall require ‘‘such bond” 
to be given, and that the writ ‘shall be in the same form, 
substantially, that has been heretofore established and used.” 
The taking by the officer, being unwarranted, cannot be legals 
ized by the subsequent amendment of the writ. 

B. F. Butler, for the plaintiff. Such a bond as the statute 
requires was executed before the writ was served; and if the 
writ was defective, the amendment cured the defect and legal- - 
ized the service. Hearsey v. Bradbury, 9 Mass. 95. Clark 
v. Hellen, 1 Iredell, 421. Chadwick v. Divol, 12 Verm. 
A499. But the writ was sufficient before-the amendment. The 
Rev. Sts. c. 113, § 20, direct that a writ to replevy distrained 
cattle shall require a bond with sufficient sureties; but no 
section directs that a writ to replevy goods shall require such 
a bond. Such writ, indeed, by § 28, is directed to be in the 
same form, substantially, as heretofore established ; that is, not 
like that prescribed in § 20, but substantially like that pre- 
scribed by St. 1789, c. 26, § 4. Section 29 directs that the 
bond in case of goods replevied shall be like the bond, pre- 
scribed in $ 20, in case of cattle replevied ; and if it had been 


OCTOBER TERM 1845. 293 


Poyen v. McNeill. 


intended that the writ, in both cases, should have required a 
bond with “ sureties,”’ it would have been so expressed. 

In Simonds v. Parker, 1 Met. 510, the only point decided 
was, that the exceptions to the writ in that case could not 
prevail, because they were not seasonably taken. ‘The sug- 
gestions as to their validity, if seasonably taken, were extra- 
judicial. But in that case the writ directed the officer to take 
a bond in a fixed sum, being twice the value set upon the 
goods by the plaintiff, and the officer took such bond con- 
trary to the provisions of the Rev. Sts. c. 113, $$ 20, 29, 
which direct that the writ shall not express the sum for 
which the bond shall be taken, but that it shall be in double 
the value of the property, as appraised by disinterested per- 
sons, or as agreed upon by the parties. 

The taking of one surety only, on a replevin bond, will 
not avoid proceedings in a replevin suit. Kesler v. Haynes, 
6 Wend. 547. A fortiori, a direction to take a bond with 
“surety or sureties” will not avoid such proceedings, when 
two sureties are in fact taken before the writ is served. 

Suaw, C.J. The court are of opinion that these excep- 
tions cannot be sustained. Strictly speaking, the revised 
statutes do not prescribe the form of a writ of replevin for 
goods over $20 value. Rev. Sts. c. 113, $ 28. They di- 
rect that the writ ‘‘shall be in the same form, substantially, 
that has been heretofore established and used,” that is, estab- 
lished by law for such replevin writs, before the revised stat- 
utes ; not established by a prior provision in the same chapter, 
§ 17, directing the mode of proceeding on a justice’s writ, 
when cattle are replevied. But undoubtedly, under the above 
word ‘ substantially,” it 1s proper to alter the form of the 
writ so as to conform to the change of the law made by the 
revised statutes, requiring two sureties. But forms of writs 
given by statute are directory only, and it is sufficient that 
they are followed in substance. Whether the writ would 
have been good if served without taking two sureties, we 
need not consider, because before service such bond was given, 
conformably to Rev. Sts. c. 1138, § 29. 

25 * 
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And if the process was irregular, we think it was amenda- 
ble, and the amendment well allowed, under the provision 
allowing amendments in form or substance ‘“ of any process.’ © 
Rev. Sts. c. 100, $ 22: 


Exceptions overruled. 


Cyrus Ferrin vs. Moses B. Kenney. 


A suit on the Rev. Sts. c. 104, commenced by a tenant at will against a person holding 
premises without right, abates by the death of the plaintiff, and cannot be prosecuted 
by his executor. 


Suaw, C. J. This is a complaint commenced under a 
statute, (Rev. Sts. c. 104,) which is sometimes called the act 
‘respecting forcible entry and detainer, and sometimes the 
landlord and tenant act. Neither of these titles is sufficiently 
comprehensive to describe this act, because, as it now stands 
in the revised statutes, it embraces under one head the pro- 
visions of several previous statutes. This summary proceed- 
ing to regain possession of lands and tenements extends to 
three cases. 1. Where there has been a forcible entry. 
2. Where there is a forcible detainer, after a peaceable entry. 
3. Where the lessee, or one holding under him, shall have 
possession of the demised premises, without right, after the 
determination of the lease, either by its own limitation or 
by a notice to quit, as provided in Rev. Sts. c. 60, $ 26. 
The process is to be brought (c. 104, $4) by the person 
entitled to the possession, and the judgment, if the com- 
plainant prevails, is for the possession of the premises, and 
costs. § 7. 

It appears that since the proceedings were entered in this 
court, being rightfully brought here by a bill of exceptions, 
which is a qualified appeal, the complainant, Cyrus Ferrin, 
has died, and his executor, Levi Ferrin, asks leave to come 
in and prosecute the suit. This is objected to, on the ground 
that no interest vests in the executor; that he could not, 
under the circumstances of this case, commence this process, 
and cannot, therefore, be permitted to prosecute it. 
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The facts which, as the executor insists, were proved by 
the evidence stated in the bill of exceptions, are, that the land 
belonged to the Hamilton Company ; that one Leavitt, with 
their consent, erected the building which is the subject of the 
present complaint, so that he had an interest in it as personal 
property, and a tenancy at will of the land ; that Leavitt mort- 
gaged the building to the plaintiff, and afterwards made an- 
other mortgage of the same to other persons ; that the plaintiff 
became tenant at will of the owners of the land, and entered 
under his mortgage ; and that Kenney, the defendant, being 
the tenant in possession, attorned and agreed to become his 
tenant. 'The plaintiff gave notice to the defendant to quit, 
and he held over; and in this state of things, this process 
was commenced. ‘There were other controversies, and claims 
of other mortgagees or their assigns, which it is not neces- 
sary to consider, in deciding this question. 

The question is, supposing these facts all proved, and the 
title of the original complainant to the possession of these 
premises established, can his executor, he having deceased 
during the pendency of the process, come in and prosecute ? — 

As a general test, an executor or administrator cannot 
come in and prosecute a suit, unless he was in a condition to 
commence a like suit, if it had not been begun by his testa- 
tor or intestate. And it seems quite clear that he cannot so 
come in and prosecute, unless he is entitled, in his represent- 
ative character, to have the fruits of the suit; that is, to 
have judgment, gua executor, for the subject matter of it. 
In this process, the subject matter of the suit is real estate, 
and the object, to obtain possession of real estate. 'The com- 
plainant, therefore, must have an interest as owner, or at 
least, as having a chattel real, asa-term. Ifa tenant at will 
may be considered as having such chattel real whilst the 
tenancy lasts, it necessarily terminates with his own life, 
and cannot be transmitted to his successor, either heir or 
administrator. 

The provision, under which the executor asks leave to 
come in and prosecute, is in Rev. Sts. c. 93,914. “In all 
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real and mixed actions, if the demandant shall die before final 
judgment, his heir may appear and prosecute the suit, in 
the same manner as if it had been originally commenced by 
him.’’ This manifestly applies to the case of an heir, and not 
to an executor, and it must be in a real or mixed action, in 
which some estate of inheritance is demanded, some estate, 
’ for the recovery of which the heir, after the decease of such 
ancestor, could commence an action. 

But suppose the laws allowing executors and heirs to come 
in, which have been greatly extended by late legislation, are 
broad enough to include all kinds of real and personal ac- 
tions ; still the right must be limited to cases where .the 
right to the subject matter of the suit vests either in the heir 
or personal representative. 

Suppose the question asked, shall not the heir or executor 
be allowed to come in under this summary process, prescribed 
by statute for the relief of persons entitled to the present pos- 
session of real estate, whose right is resisted? We think the 
question cannot be answered by a single affirmative or nega- 
tive, but depends upon the nature of the complainant’s right. 
He may be an owner in fee, and then the right of possession 
follows the right of property, and descends with it to the heir, 
who may then come in, and have judgment for the same inter- 
est which was claimed by the original complainant. Or he 
may be tenant for years, and so have a chattel interest in the 
term, which, with the right of possession, goes to the execu- 
tor, and he may come in. But if his whole interest and title 
terminate with his own life, then no right is transmitted 
either to heir or executor, and neither can have a judgment, 
and the suit stands abated. 

Such, we think, is the condition of the present suit. Cy- 
rus Ferrin was himself but a tenant at will of the Hamilton 
Company, and all his right in the premises, as realty, was 
determined by his death. 

If the Hamilton Company, as owners of the soil, should 
consent that the executor might still continue to keep the 
building on their land, and let it for the benefit of the estate, 
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this might make the executor tenant at will; but it would 
be a new right, acquired by the executor after the suit com- 
menced. It would not be the same title, and the same right 
of possession, which the original complainant had and sued 
for, and therefore would not enable the executor to have 
judgment in the suit commenced by his testator. 

Nor does it aid the executor’s claim, that he became owner | 
of the building. This he took merely as a personal chattel, 
as a mass of timber, boards and bricks, with a power to take 
them away, and to bring trover for them, if converted; but 
this right, of itself, gave him no right of possession of the 
realty. 

The case of Sacket v. Wheaton, 17 Pick. 103, was cited 
as a case where a devisee was admitted to prosecute under a 
similar complaint. But it does not affect this case. There 
the complainant was tenant in fee of the premises, and the 
right both of freehold and possession passed immediately to 
his devisee. It may also be remarked in passing, that the case 
of Sacket v. Wheaton was brought on St. 1825, c. 89, $ 1, 
extending this summary process to all cases where the tenant 
or occupant of any house or tenement should hold the same 
without right, after notice in writing to quit the same. 

That act by its ttle purported, indeed, to be “an act pro- 
viding further remedies for landlords and tenants;” but the . 
enacting words went further, and authorized the summary 
process against any tenant or occupant, holding a house or 
tenement without right, after notice to quit, and therefore 
that process was used as a substitute for all other real actions. 
Whereas, by the Rev. Sts. c. 104, so far as they apply to the 
relation of landlord and tenant, the right is narrowed down 
to the case of a lessee, or some one under him, holding pos- 
session without right. 

The court are of opinion that the motion of the executor 
to come in and prosecute the suit be overruled and the suit 
stand abated. ; 

Hopkinson, for the plaintiff. 

J. G. Abbott, for the defendant. , 
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James M. Hivpretru vs. Ape“ Conant. 


-4 demise for years of premises before demised at will is a termination of the tenancy 
at will, and the tenant is thenceforth tenant by sufferance, and not entitled to notice 
to quit. 

Rent, payable quarterly by A., a tenant at will, was in arrear, and the landlord, for that 
reason, gave him written notice to quit, and leased the premises to B. for years. Held, 
that B. might maintain an action, on the Rev. Sts. c. 104, against A., for possession of 
the premises, without first making an entry or giving further notice to quit; although 
A. had no notice that the landlord had leased the premises to B. 


T'HIs was an action on the Rev. Sts. c. 104, commenced 
on the 5th of November 1844, to recover possession of a ten- 
ement in Dracut, alleged to be held by the defendant unlaw- 
fully, and against the right of the plaintiff. 

At the trial in the court of common pleas, before Wells, 
C. J. it was in evidence that the defendant had occupied the 
premises which were claimed, since June 1843, paying rent, 
quarterly, to Israel Hildreth and Josiah Wood, jr.; that in 
October 1844, and before the 7th of said October, the de- 
fendant admitted that he owed between three and four dol- 
lars of the rent for the quarter then last past; that said Israel 
and Josiah executed a lease of said premises to the plaintiff, 
dated October 28th 1844, for three years, commencing on the 
lst of said October; and that the following notice was served 
on the defendant, on the 7th of said October: “ 'T’o Abel 
Conant of Dracut. You are hereby notified that you remove 
yourself, family and effects, from the tenement you now 
occupy as tenant under us, forthwith, as your rent is in 
arrear for the last quarter; or legal process will be taken for 
your removal. 

“‘ Lowell, October 2d 1844. ' Josiah Wood, jr. 

Israel Hildreth.” 

It was also in evidence that a notice was served on the 
defendant, by the plaintiff, on the 28th of October 1844, 
of this tenor: ‘To Abel Conant, Esq. You are hereby 
notified that I have leased from Messrs. Wood and Hildreth 
the building you now occupy, and the appurtenances, for the 
term of three yéars from the first day of October instant ; 


OCTOBER TERM 1845. 299 


Hildreth v. Conant. 


and you will govern yourself accordingly, by paying what 
rent may be due from that time to me, and that you leave 
and deliver up the premises aforesaid, within a reasonable 
time from the receipt hereof; and seven days are given you 
for that purpose. If you are not then out, legal measures 
will be taken for your removal. Lowell, October 28th 1844. 
James M. Hildreth.” 

There was no evidence that the plaintiff made any entry 
upon the premises claimed, or that the lease aforesaid was 
ever shown to the defendant, or that any notice was given 
to him from said Israel and Josiah, before the commence- 
ment of this action, that they had leased the premises to 
the plaintiff. 

The defendant contended that this action could not be 
maintained upon the foregoing evidence ; but the judge 
ruled otherwise. A verdict was found for the plaintiff, and 
the defendant alleged exceptions. 

Knowles, for the defendant. 

B. F. Butler, for the plaintiff. 

_Saaw, C.J. This suit originated in a complaint before the 
police court of the city of Lowell, founded on chapter 104 of 
the revised statutes, which provides remedies in cases of forci- 
ble entry and forcible detainer, and against tenants holding 
over. It embodies in substance the provisions of two old 
statutes upon these two subjects, and to a certain extent 
modifies both. ‘The commissioners for revising the statutes 
have some useful explanatory notes. 'Their report, however, 
was not fully adopted, but some considerable alterations in 
the modes of proceeding were subsequently adopted by the 
legislature. 

It has been suggested, I believe, that there 1s some dis- 
crepancy in the decisions on this subject ; but we think, if there 
is any such apparent discrepancy, it arises from a change of 
the law itself. In Sacket v. Wheaton, 17 Pick. 103, it is 
stated under a semble, that such a complaint may be main- 
tained by the person having the right of possession, against a 
party in possession without right, whether the relation of land- 
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lord and tenant had subsisted between them or not. In Sawn- 
ders v. Robinson, 5 Met. 343, it was held that where the 
relation of landlord and tenant does not exist, a party entitled 
to possession cannot have this summary process, by Rev. Sts. 
c. 104, unless there has been a forcible entry or a forcible 
detainer. 

The St. of 1825, c. 89, entitled “an act providing further 
remedies for landlords and tenants,” under which the case 
of Sacket v. Wheaton was decided, seems broader in its enact- 
ing words than in its title. It provides, $ 1, that “‘ where the 
tenant or occupant of any house or tenement shall hold such 
house or tenement without right, and after notice in writing 
to quit the same, whoever has the right of possession thereof 
may summon such tenant or occupant,” &c. This, though it 
embraces the cases of tenants at will, for years, &c. holding 
over, is not confined tothem. Now, as it is manifest that almost 
every real action draws in question the right of possession, and 
as the right of possession usually follows the right of property, 
this summary process would lie in nearly every case where a 
controversy arises about title to real estate. Hence the re- 
mark of the commissioners in their report, note to c. 104, $ 20, 
that ‘“‘if the process under St. 1825 should be applied indis- 
criminately to every tenant or occupant of land, who should 
refuse to quit it upon the demand of any adverse claimant, it 
might supersede the writs of trespass and of entry, and bring 
every disputed title to be tried on this summary process.” For 
this reason they framed their provision as it was substantially 
adopted by the legislature, so as to bring the law to what 
they understood to have been the intention of the legislature 
in the act of 1825, namely, “to furnish a remedy for a land- 
lord against his lessee, when the latter should refuse to quit 
the premises on the determination of the lease.” The clause 
in the Rev. Sts. c. 104, $ 2, after providing for the case when 
an entry is forcibly made, or, after a peaceable entry, the pos- 
session shall be held by force, stands thus: “‘ And also when 
the lessee of any lands or tenements, or any person holding 
under such lessee, shall hold possession of the demised prem- 
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ises, without right, after the determination of the lease, either 
by its own limitation, or by notice to quit, as provided in the 
sixtieth chapter, the person entitled to the premises may be 
restored to the possession thereof,’ &c. It was after this 
law went into operation, and under its provisions, that the 
case of Saunders v. Robinson was decided. 'That case was 
framed and tried on the other clause in the same section, as 
a forcible entry, or forcible detainer, and the point, that it 
might perhaps be sustained as'a case between landlord and 
tenant, was not made at the trial, nor raised by the bill of 
exceptions. 

In the present case, it appears to the court that the com- 
plaint was rightfully brought and can be maintained; and 
_ that the direction of the judge was right. It appears that the 
respondent had been tenant at will of the premises, to Israel 
Hildreth and Josiah Wood, jr., and that prior to October 7th 
1844 his rent was in arrear. On that day they served him 
with a written notice to quit, dated October 2d, assigning as 
a reason that his rent was in arrear for the last quarter. It 
is provided by Rev. Sts. c. 60, $ 26, that all leases at will 
may be determined by either party, by three months’ notice 
in writing, and if the rent be payable at shorter intervals, 
then a length of notice equal to such interval; ‘and in all 
cases of neglect or refusal to pay the rent due on a lease at 
will, fourteen days’ notice to quit, given in writing by the 
landlord, to the tenant, shall be sufficient to determine the 
lease.”” 'This latter rule was precisely applicable, and striect- 
ly complied with. Notice was given in writing to the re- 
spondent by the landlords, on the ground that the rent was 
in arrear; and therefore, at the expiration of fourteen days, 
the lease at will terminated. 

What then was the condition of the respondent? He was 
saved only from being a trespasser and wrongdoer, by the fact 
that he once had a lawful entry. He was a tenant at suffer- 
ance, with no right of possession whatsoever. Tenant at suf- 
ferance has no right to any notice to quit. Aunsley v. Ames, 
2 Met. 29. Note of commissioners to c. 60, $26. The 

VOL. X. 26 
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lease being determined, this was the proper process in favor 
of the person entitled to the premises, to be restored to the 
possession thereof. In Hollis v. Pool, 3 Met. 350, the 
leased estate was alienated by the landlord, which of itself 
determined the will and the estate dependent on it, and the 
purchaser was held entitled to this process. 

And this, we think, is founded on correct principles ; be- 
cause the right of possession usually follows the right of 
property, and when a landlord aliens in fee, he grants the 
right of possession; and the right to obtain possession, by 
this process, follows by force of the statute. 4 

In the present case, the landlords, after a notice to the 
tenant to quit, and an expiration of the time required by law, 
made a lease for years to the plaintiff, which they had a per- 
fect right to do; and this made him the person entitled to 
the premises, and gave him a right to this process, to be 
restored to the possession. | | 

It was urged in the argument, that at the time of the com- 
mencement of the process, the plaintiff was a stranger to the 
defendant, and that the relation of landlord and tenant did 
not subsist between them. ‘The answer is, that the statute 
does not require it. It is sufficient that his possession com- 
menced in the character of lessee, or is held under one whose 
possession did so commence, and that he holds over without 
right, against any body entitled to possession. 

It was also urged that his landlords had not given him 
notice that they had leased the premises to the plaintiff, and 
that he would not be warranted in surrendering the key 
to him. The answer is, that it was not necessary for them 
to give him such notice. They gave him notice to quit, 
which put an end to his right, and he must afterwards resist 
the right of any one else at his peril. If he apprehended 
danger from surrendering any badge of possession to a stran- 
ger, he had an easy mode of avoiding the embarrassment, by 
surrendering it to his landlords, as required by their notice. 
And the same suggestion answers the objection that the 
notice from the plaintiff was not sufficient. We do not 
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perceive why it is not sufficient; but if it was not, we 
think the objection could not avail, because no notice was 
necessary. 

Exceptions overruled. 


———_— 


Epwin Brapuey & another vs. NatuanreL L. Wuire 
& another. 


By an agreement between D. and W., D. was to furnish goods for a store and pay 
all the expenses, and W. was to transact the business of the store, and receive 
half of the profits, as a compensation for his services. Held, in an action against 
W. & D. for goods sold and delivered to D., that they were not partners, and 
that D. only was liable for the goods. 


Tue defendants were sued in an action of assumpsit, as 
partners doing business at Malden, under the firm of “ B. W. 
Dodge,” to recover two promissory notes, amounting to 
$914-63, given to the plaintiffs by said Dodge, and also for 
the sum of $563-93, for goods. 

When the case came on for trial, it was admitted that said 
notes were given for goods sold and delivered to Dodge by the 
plaintiffs, and that other goods, to the amount of $563.93, 
had been sold and delivered by them to him. It was also ad- 
mitted that Dodge failed in 1843, and left Malden, and that he 
afterwards returned, and on the 6th of February 1844 was 
discharged under the insolvent law of 1838. The only ques- 
tion, therefore, at issue between the parties was, whether the 
. defendant White was a partner with Dodge, the other defend- 
ant, and liable with him on said notes and for said goods. 
The plaintiffs called Charles Lewis as a witness, whose testi- 
mony was as follows: “J have known the defendants twelve 
years. Dodge began keeping store in July 1842, and White 
went into the store when he began, and had the management 
of it so long as Dodge remained in Malden. White had the 
general charge of the business. J have had conversation with 
White several times, before and after this suit was commenced. 
About four months ago, the subject of a partnership was 
spoken of, and White stated to me that the agreement between 
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him and Dodge was, that he was to have one half of the 
profits for his services; that neither he nor Dodge considered 
there was any copartnership between them; but if the fact 
that he received one half of the profits made him a partner in 
law, then he was. I have.conversed with White since I was 
summoned as a witness at the present term of the court. I 
told him I might be called, and he said he had never told but 
one story. I had dealings at the store. The sign was ‘B. 
W. Dodge,’ and the business was done in his name.” 

On cross-examination, this witness testified as follows: 
‘White said he was to have one half the profits, Dodge to — 
furnish a boy and bring out the goods; and he said nothing 
was said as to bad debts, one way or the other, between them. 
He said he was acquainted with all the people, and would not 
make bad debts unless Dodge ordered him. He said half the 
profits was a compensation for his service. I think he said 
‘profits.’ If he had said ‘gross profits,’ I think I should 
have stated so. I did not think ‘ gross’ a material word.” 

After this testimony was given, it was agreed by the par- 
ties that it should be taken as the facts of the case, and that 
the question of partnership should be submitted to the court 
on these facts, and that the court might order a nonsuit or de- 
fault, as they should decide thereon. 

Willey §& H. G. Hutchins, for the plaintiffs. 

Mellen §& Parmenter, for White. 

Hussarp, J. From the facts proved in the case, it is very 
clear that the defendants intended to create no contract of 
partnership between themselves, and that White was but the 
agent of Dodge in transacting the business of the store. 
Dodge furnished the goods and paid all the expenses, and 
White was to have one half the profits for lis services. 
He had no interest in the stock itself, nor in the credits 
given for goods sold. His share of the profits was a compen- 
sation for his labor, without any hen on the same to the ex- 
clusion of creditors. We are not then called upon, by any 
stubborn rules of law, to create a relation between the parties 
which was never intended, and thus turn an agent into a 
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partner, for the benefit of third parties whose interests are not 
affected by the mode of payment. 

It is true that there are subtle distinctions in the matter of 
partnership, as to the difference between profits and net profits, 
or profits ‘‘as profits,” but it is unnecessary to discuss those 
distinctions again, in the vain hope of shedding new light on 
the subject, after the recent and full discussion they have 
undergone in the case of Denny v. Cabot, 6 Met. 82. That 
case settles the point, that a compensation for labor and ser- 
vices to an agent, by a portion of the profits, does not consti- 
tute a partnership between them, nor create a liability on the 
part of the agent, to respond for the debts of the principal. 
We consider that case to be decisive of the present. See also 
Blanchard v. Coolidge, 22 Pick. 151. Vanderburgh v. Hull, 
20 Wend. 70. Ambler v. Bradley, 6 Verm. 119. Loomis v. 
Marshall, 12 Connect. 69. Story on Part. $$ 36, 38. 
| Plaintiffs nonsutt. 


a 
Epwarp Sparuawk, Executor, vs. James Russet. 


If a deceased debtor, whose estate has been represented to be insolvent, owed 
partnership and private debts, they are both alike to be paid ratably out of the 
common fund derived from his partnership and private property: And this rule 
applies when the surviving partner proves a claim against the deceased for money 
taken by him from the partnership fund, beyond his just share; although the sur- 
viving partner is insolvent, and his estate has been assigned under St. 1838, c. 163, 
and the partnership debts have been proved against his estate as well as against 
the estate of the deceased; and although the effect of the rule is to prevent the 
payment of the deceased partner’s separate debts from his separate property, and 
also to leave the partnership debts unsatisfied. 


Tis was an appeal, under the Rev. Sts. c. 68, $ 8, from 
an allowance made to Thomas J. Whittemore by the commis- 
sioners of insolvency, appointed to receive and examine the 
claims of creditors against the estate of the appellant’s testa- 
tor, William Whittemore. After the entry of the appeal in 
this court, the estate of said Thomas J. was assigned to James 
Russell, under the insolvent law of 1838, and said Russell’s 

26 * 
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name was substituted, on the docket, for that of the original 
appellee. | " 

The facts agreed on by the parties were these: William 
é& Thomas J. Whittemore entered into partnership in 1821, 
and continued in business, as partners, till March 1838, when 
they became embarrassed and made an assignment of their 
joint and separate property for the benefit of their creditors. 
The business of the firm was continued by the assignees till 
March 1842, when, at the request of the creditors of the firm, 
as well as of the separate creditors of said William & 
Thomas J., the assigned property was reconveyed, by the 
assignees, to said William & Thomas J. In November 1842, 
said William died testate, and the appellant was duly ap- 
pointed executor of his last will. ‘Thereupon the said Thomas 
J. presented to said executor a claim against the estate of said 
William for a large amount, alleged to have been drawn out 
of the partnership concern by said William, beyond his just 
and proportionate share. The parties agreed upon a refer- 
ence of this claim, and the referees made an award against 
said William’s estate, for the sum of $1688-93, which award 
was presented to the commissioners of insolvency appointed 
to receive and examine the claims of creditors against his 
estate, and was by them allowed as a claim against his private 
estate. a) 

On the 8th of July 1844, all the partnership and separate prop- 
erty of said Thomas J. was duly assigned to James Russell, 
under the insolvent act of 1838, to be distributed among said 
Thomas J.’s creditors and the creditors of the late firm of Wil- 
ham & Thomas J. Whittemore. The claims against said firm, 
amounting to $20,000, have been proved and allowed by the 
commissioners of insolvency appointed to receive and exam- 
ine the claims of creditors against said William, and also, by 
a master in chancery, against the estate of said Thomas J. 
If said award of $1688-93, in favor of said Thomas J. is to 
stand and be allowed as a claim against the separate estate of 
said William, then said William’s separate estate will be in- 
sufficient to pay his separate debts; otherwise, there may be 
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sufficient to pay those debts, but the partnership debts will re- 
main unsatisfied. And if said claim is not to stand, and be 
allowed as a claim against the separate estate of said William, 
then the separate estate of said Thomas J. will be insufficient 
to pay his separate debts. 

Sparhawk, for the appellant, cited Story on Part. $$ 363, 
405, 406. Pierce v. Jackson, 6 Mass. 242. Allen v. Wells, 
22 Pick. 450. | 

J. Russell, pro se, relied on Wilby v. Phinney, 15 Mass. 
116. 

Hussarp, J. In the distribution of the estates of deceased 
insolvent persons, the only distinctions are in relation to debts 
to which a preference may be given by the laws of the United 
States, and to taxes and duties due to the Commonwealth. 
All other debts of whatsoever kind are to be paid ratably in 
proportion to their respective amounts. If the insolvent was 
a partner in some firm, at the time of his decease, and died in 
possession of both partnership estate and separate estate, and 
was indebted as a partner as well as on his private account, no 
difference is made in the distribution of his estate, by the pay- 
ment of the separate debts from the separate estate, and of 
the partnership debts from the joint estate, and then by ap- 
plying the surplus of one fund, (if there be a surplus) towards 
the liquidation of the debts payable out of the other fund ; 
but each claim is alike proveable as a debt due from the estate, 
and no distinction is made as to the origin of the debt, and no 
difference in the estate to be divided. ‘This distinction as to 
the nature of the debts, whether joint or separate, and the 
distribution of estate when joint or separate, which is re- 
cognized and practised upon in the settlement of estates of 
living insolvents, is not recognized in the distribution of 
deceased estates. A partner, therefore, who has a claim 
against. a deceased partner’s estate, whether it arises from a 
private debt due to him, or is the result of a partnership bal- 
ance, is equally entitled, with every other creditor, to prove 
his demand ; otherwise, he might be left without remedy. 
These principles were discussed and settled in the case of 
Wilby v. Phinney, 15 Mass. 116. 
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In the present case, the debt of Thomas J. Whittemore, 
the surviving partner, was duly proved, and was properly 
allowed by the commissioners; and it is of no legal conse- 
quence whether its allowance will render the separate estate 
of the deceased partner insufficient to pay his separate debts or 
not, if paid out of that fund, or that it will render the partner- 
ship estate insufficient to pay the partnership debts, in case 
it is charged upon the partnership fund; the estate of the 
deceased partner, in the hands of his administrator, being 
equally liable for the payment of separate debts and joint 
debts, without reference to the nature of the estate from which 
such payments are to be made. 

If Thomas J. Whittemore, the surviving partner, is solvent, 
then as he is lable for the partnership debts, the creditors of 
the firm cannot suffer from his receiving a proportional divi- 
dend on the debt due to him from the deceased partner. 

On the other hand, as Thomas J. Whittemore is represented 
to be insolvent, and his estate has passed into the hands of 
Mr. Russell, as his assignee, the joint and separate creditors 
will not be without their appropriate remedy, if the money to 
be received by Mr. Russell shall be the proceeds of a part- 
nership or private claim; because the joint and _ separate 
creditors may, on petition, have the funds in the hands of the 
assignee apportioned agreeably to the statute, and the moneys 
received in this case will be the subject of adjustment under 
such petition; so that the joint and separate creditors will: 
receive their dividends according to the nature of the es- 
tate to be divided, as soon as their respective claims are 
_ascertained. 

Allowance of the claim affirmed. 
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City or Lowe. vs. JosepH Parker & others. 


If a constable takes goods on a writ directed to him, in which the damages are laid at 
a greater sum than seventy dollars, and makes return that he has attached the goods 
by virtue of the writ, he acts under color of his office, and the sureties on his official 
bond are liable for the malfeasance. 

In an action against a constable and his sureties, on his official bond, in which the dec- 
laration assigns, as a breach of the condition of the bond, his wrongful taking and car- 
rying away, under color of his office, certain enumerated goods of B., a judgment by 
default, recovered against the constable by B., for entire damages, in an action of tres- 
pass for taking and carrying away said enumerated goods, and others, is evidence 
against the constable’s sureties, as well as against him, although they had no notice 
of the latter action, and although that agtion was originally brought against the con- 
stable and A. jointly, and was afterwards discontinued against A. But in assessing 
the damages for which execution is to be awarded, in such case, after judgment is 
rendered for the penalty of the bond, the goods not enumerated in the breach of the 
condition thereof are not to be taken into consideration. 

When it is shown in an action on a constable’s official bond, that he wrongfully took 
the goods of B. under color of office, evidence is not admissible, in defence of the 
action, that before the goods were so taken, they had been mortgaged by a previous 
owner, that the mortgage was outstanding, and that the constable delivered the goods 
to the mortgagee, on demand: But such evidence is admissible, after judgment is 
recovered for the penalty of the bond, in reduction of the damages for which execu- 
tion is to be awarded. 


Tus was an action of debt, brought for the benefit of 
William Bean, on a bond in the penal sum of $500, execut- 
ed on the 30th of April 1841, by Joseph Parker, as principal, 
and Bethuel 'T’. Cross and Charles Offutt, as sureties, the con- 
dition of which was, that said Parker should faithfully per- 
form all the duties of the office of constable of the city of 
Lowell. The breach of this condition, assigned in the plain- 
tiff ’s declaration, was, that said Parker, on the 15th of Feb- 
ruary 1842, acting under color of his said office, took and 
carried away certain goods, (enumerated,) the property of 
William Bean, without right and against law, and afterwards, 
acting under color of his said office, detained the said goods. 
The declaration alleged the recovery of a judgment by said 
Bean against said Parker, for the taking and carrying away of 
said goods, for the sum of $90 damages, and also alleged that 
said judgment was unsatisfied, but did not allege that any 
notice was given, to the sureties on said bond, of the pen- 
dency of the action in which said judgment was recovered. 
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On the trial it was proved or admitted that Parker was 
duly appointed constable on the 7th of April 1841, and that 

the bond in suit was approved by the mayor and aldermen of 
Lowell on the 30th of May following. 

The plaintiffs then introduced a writ in favor of Joel 
Saunders, against William Bean, dated February 14th 1842, 
returnable to the court of common pleas on the second Mon- 
day of March then next, in which the ad damnwm was one 
hundred dollars, but which was directed “to the sheriff of 
our county of Middlesex, his deputy, or either of the consta- 
bles of Lowell in said county#’ And it appeared that said 
Parker, on that writ, attached all the articles enumerated in 
the plaintiff ’s declaration, except the articles called “ fixtures 
of shop.” 

The plaintiffs also introduced a copy of a judgment recov- 
ered by William Bean against said Parker, by default, at the 
court of common pleas held on the second Monday of Decem- 
ber 1842, in an action of trespass for taking ‘six forks ” and 
also the articles enumerated in the plaintiff ’s declaration and 
in the return of the aforesaid writ of Saunders against Bean. 
It appeared that in the original writ, in that action, Saunders 
was joined, as a defendant, with Parker, and that his name 
was subsequently stricken out by leave of court, on motion 
of Bean, the plaintiff. 

The plaintiffs also gave in evidence a paper signed “ Jo- 
seph Parker, constable of Lowell,” entitled “schedule of 
property attached on sundry writs, Joel Saunders vs. William 
Bean, February 14th 1842,” which contained, in addition to 
the articles enumerated in the return aforesaid, ‘‘ three stone 
jugs, one peck measure, and all the fixtures in the shop.” 

It was admitted that Parker had taken the poor debtors’ 
oath on the execution that issued against him on the afore- 
said judgment recovered by Bean. 

The defendants contended, Ist, that the sureties of Parker 
were not answerable for any default or malfeasance commit- 
ted by him while acting under the writ of Saunders against 
Bean; because he could not lawfully serve the same as con- 
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stable of the city of Lowell. 2d. That the action could not 
be maintained against the defendants, because the judgment 
recovered by Bean against Parker was recovered against him 
in an action wherein he was sued jointly with Saunders, and 
damages were therein assessed for the taking of six articles 
of personal property not specified in the return to the writ of 
Saunders against Bean, to wit, six forks, and for two articles 
not specified in the aforesaid schedule. 3d. The defendants 
offered to prove that, previously to the taking of said goods 
on the writ of Saunders against Bean, and before Bean had 
any title to the same, said goods belonged to Thomas Saun- 
ders who, on the 28th of December 1841, conveyed them 
in mortgage to David S. Wood, who assigned said mortgage, 
on the 8th of January 1842, for a valuable consideration, to 
Locke & Patch; that said mortgage and assignment were 
duly recorded ; and that Locke & Patch, after the said at- 
tachment by Parker, demanded said goods of him, by force 
of said mortgage, and that Parker delivered the same to 
them. 

But the judge ruled against the defendants, upon the points 
made by them, and refused to admit the evidence offered by 
them, and directed a verdict for the plaintiffs for the penalty 
of the bond. ‘The defendants thereupon alleged exceptions. 

Wentworth, for the defendants. As the ad damnum in 
the writ on which Parker took the goods exceeded $70, 
his act in taking them was not colore officit, (Rev. Sts. c. 15, 
§ 71,) and his sureties: are no more answerable therefor 
than if he had acted without any writ. Cook v. Palmer, 
6 Barn. & Cres. 739, and 9 Dowl. & Ryl. 723. 

The judgment of Bean against Parker was not so recov- 
ered as to render the sureties liable. ‘There was a change of 
the writ in the action on which that judgment was rendered, 
by striking out the name of Saunders, one of the defendants 
therein ; and Parker, supposing that Saunders was defending, 
was then defaulted; no notice of the pendency of the 
action having been given to Parker’s sureties. The record 
of the judgment in Bean’s suit, in order to render it ev- 
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idence against the sureties, should have shown that it was 
recovered for an act done by Parker as constable, or colore 
officii, or that they had notice of the pendency of that- suit. 
Gold v. Train, 5 Pick. 380. Bond v. Ward, 1 Nott & 
M’Cord, 201. At any rate, they are not concluded by that 
jadgment. Hayes v. Seaver, 7 Greenl. 237. Foxcroft v. 
Nevens, 4 Greenl. 72. Crandall v. Gallup, 12 Connect. 
365. Cleaton v. Chambliss, 6 Rand. 86. Towns v. Nims, 
5 N. Hamp. 259. Dawes v. Shed, 15 Mass. 6. Carmack v. 
Commonwealth, 5 Binn. 184. 

Another reason why that judgment is not evidence is, that 
it was founded on the taking of articles not attached, and the 
damages are entire. 

Evidence should have been received that Bean had no 
right to attach the goods, because they were mortgaged to a 
third person. 

B. F. Butler, for the plaintiffs. By St. 1838, c. 181, $ 3, 
the constables of Lowell are to give bonds to the city, ‘‘ upon 
which bonds the hke proceedings and remedies may be had 
as are by law provided in case of sheriffs’ bonds.” The 
Rev. Sts. c. 14, $ 64, and c. 70, $$3, 4, 5, 7, show what 
those ‘“ proceedings and remedies”’ are, and that the present 
action is conformable thereto. The Rev. Sts. c. 14, $ 65, 
provide that ‘‘no suit on a sheriff ’s bond shall be instituted, 
until the party instituting it shall have recovered judgment 
against the sheriff, his executors or administrators, for a breach 
-of the condition of the bond; and such judgment, or such 
part thereof as shall be unsatisfied, with the interest due 
thereon, shall be the amount for which execution shall be 
awarded.’? Nothing is here said about notice to the sheriff’s 
sureties of the pendency of the action against the sheriff, which 
is the foundation of the suit against them on his bond, and 
the measure of their liability in that suit. 

In actions against principals and sureties, what is evidence 
against the former is also evidence against the latter. See 
Hunt v. Bridgham, 2 Pick. 581. Frye v. Barker, 4 Pick. 
384. Baker v. Briggs, 8 Pick. 128. A judgment against an 
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administrator is evidence against his sureties, unless it was 
recovered collusively. Heard v. Lodge, 20 Pick. 58. And 
it is no objection in the case at bar, that the judgment given 
in evidence was recovered in a suit originally brought against 
Saunders & Parker. For after the name of Saunders was . 
stricken out, the action stood as if it had been commenced 
against Parker alone. 

The taking of Bean’s goods by Parker, being under a writ 
directed to and returned by him as constable, was colore officii, 
and his sureties are liable therefor. Knowlion v. Bartlett, 1 
Pick. 271. _ Harrington v. Fuller, 6 Shepley, 277. 

The objection to the variance between the articles enume- 
rated in the declaration, and in Parker’s return of the writ and 
his schedule, can avail nothing, except in the assessment of 
damages. So of the outstanding mortgage of the goods. 

Suaw, C.J. The present action is brought in the name 
of the city of Lowell, on a bond given by Parker, on his 
appointment as a constable, against him and his sureties, for 
_the use and benefit of a person who alleges himself to be 
agerieved by the misfeasance of the constable in his office. 
Such an action is authorized by St. 1838, c. 181, $ 3, which 
enables the mayor and aldermen of the city of Lowell to 
require of its constables to give bonds to the city, and directs 
that the proceedings on the bonds shall conform to those 
directed to be had on sheriffs’ bonds, which are regulated by 
Rev. Sts. c. 14, $ 64; and this refers again to the provisions, 
in regard to suits on administration bonds, for the benefit of 
creditors and others, which are found in Rev. Sts. c. 70. It 
is objected in the present case, that the sureties are not liable, 
because the constable undertook to make an attachment ona 
writ, in which the ad damnum exceeded $70, and which, 
therefore, he had no authority to serve. But we think the 
objection cannot be sustained. He was an officer, had au- 
thority to attach goods on mesne process, on a suitable writ, 
professed to have such process, and thereupon took the plain- 
tiff ’s goods; that is, the goods of Bean for whose use and 
benefit this action is brought, and who, therefore, may be 
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called the plaintiff. He therefore took the goods colore offcii, 
and though he had no sufficient warrant for taking them, 
yet he is responsible to third persons, because such taking 
was a breach of his official duty. Grinnell v. Phillips, 
1 Mass. 530. ‘That the property sued for, except the forks, 
was taken colore offic, is manifest from the constable’s re- 
turn on the writ, and also from a schedule certified by him 
in his official capacity, stating that he had attached the prop- 
erty on the process, at the suit.of Saunders against Bean. 
Both of them purport to be official acts, done by Parker by 
color of his office, as constable, and this is sufficient to 
give a remedy to persons injured by his violation of official 
duty. The sureties, in this respect, stand to the constable 
nearly in the same relation in which a sheriff stands to his 
deputy, for whose conduct he is responsible. 

It was next contended by the defendants, on several 
grounds, that the judgment recovered by the plaintiff was 
not competent evidence in this suit. 

1. It is objected that the suit was originally commenced | 
against Parker, the officer, and Saunders, the plaintiff and 
attaching creditor in the original suit, jointly, and subse- 
quently the plaintiff discontinued against Saunders, and took 
judgment against Parker alone, by default. We see not how 
this can affect the judgment. After the discontinuance 
against Saunders, the action stood on the same ground as if 
it had been commenced against him alone. But if it had . 
been a judgment against Saunders and Parker both, we think 
it would have been admissible for the purpose for which it 
was offered. The object of the judgment was to show that 
Parker had taken the plaintiff ’s goods wrongfully ; and this is 
all which it shows. It does not show whether he took them 
by color of lawful process, or how otherwise. Now in tres- 
pass all are principals, and all are liable severally as well as 
jointly. Suppose, therefore, it is shown that Parker took 
the plaintiff ’s goods wrongfully ; is it less a wrongful act on 
his part, or does it lessen the responsibility of those who are 
sureties for his lawful conduct, that he did the unlawful act 
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at the instance of another person, who would also be a tres- 
passer by the doing of the same act? It would not be less 
a wrongful act and unlawful taking on the part of Parker; 
the fact it was offered to prove. On both grounds, therefore, 
we think it no objection to this judgment that it was ina 
suit commenced against Parker and Saunders jointly. 

2. But it is objected that this judgment was not admissible, 
because the sureties were not notified, and therefore it was 
res inter alios. But we think this objection cannot be sup- 
ported, under the circumstances of this case. When one is 
responsible, by force of law or by contract, for the faithful 
performance of the duty of another, a judgment against that 
other for a failure in the performance of such duty, if not 
collusive, is prima facie evidence, in a suit against the party 
so responsible for that other. If it can. be made to appear 
that such judgment was obtained by fraud or collusion, it 
will be wholly set aside. But otherwise it is prima facie 
evidence, to stand until impeached or controlled, in whole or 
in part, by countervailing proofs. In a suit on an adminis- 
trator’s bond, in the name of the judge of probate, a judg- 
ment in favor of a creditor, against the administrator, is com- 
petent, and in some cases it is necessary evidence. Heard v. 
Lodge, 20 Pick. 53. So, where one has become surety for the 
conduct of another. T'’rain v. Gould, 5 Pick. 380. In the cases 
cited from Maine, the question was not whether the judg- 
ments against principals were competent, but whether they 
were conclusive. ‘The decisions imply that they were com- 
petent. Foxcroft v. Nevens, 4 Greenl. 72. Hayes v. Seaver, 
7 Greenl. 237. It is perhaps unnecessary, in the present 
case, to decide whether, to any extent or for any purpose, 
the judgment against Parker was conclusive upon the sure- 
ties. It purports to prove nothing more than that the defend- 
ant Parker unlawfully took certain goods of the plaintiff. 
Whether he was an officer, or whether he took them by color 
of office, it does not purport to decide. All that, therefore, is 
left to evidence aliunde. If it appears by such, evidence 
that any of the property was taken by color of office,«as it 
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no doubt does upon the evidence reported, that shows an 
official misfeasance, which is a breach of the bond, and enti- 
tles the plaintiff to judgment as for such breach. But when 
it comes to the assessment of damages, and it is open to 
question, whether the trespass for which judgment was re- 
covered in the action of trespass was done by color of office, . 
it will no doubt be competent to the court or jury, who assess 
the damages, to ascertain what portion of the property was so 
taken ; for it is that part only which is in question in this 
suit. And if it turns out, as the evidence at present shows, that 
a part of the property for which the judgment was rendered 
was not taken by Parker by color of his office, and does not 
appear as such, either on his return or on the certified sched- 
ule given to the plaintiff, then,as the damages were entire, 
the question of damage must be opened anew. 

In regard to the evidence offered by the defendants, to 
prove that the goods had been mortgaged by a previous owner, 
before they were attached, that such mortgage was outstand- 
ing and in force, that the mortgagee demanded them, that 
Parker delivered them, it was in effect to prove a paramount 
title in another, to which the defendant, on demand made, 
rightfully yielded. If this was offered as evidence to show a 
defence to the action, we think it was rightfully rejected. It 
did not tend to show that the defendant had not wrongfully 
taken the goods, and taken them by color of office; and this 
disturbance of the possession of the plaintiff, without lawful 
authority, was an injury amounting to a breach of the bond. 

But when the question of damages arises, upon a hearing 
in equity, we are inclined to the opinion that the evidence 
would be admissible in reduction of damages. Squire v. Hol- 
lenbeck, 9 Pick. 551. It would show that he whose goods 
were taken out of his possession had only a naked posses- 
sion and right to redeem, an interest much less in amount 
than an unincumbered and absolute title, and therefore that 
he has lost less than if he had had such absolute title. Of 
course such paramount title must be clearly shown, and that 
Parker did right in submitting to it; and, for that purpose, 
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it must appear that the mortgagee had a good title, and 
made a legal demand. 

- The court are of opinion that judgment must be entered 
for the plaintiffs for the penalty of the bond, and that the 
case stand for the assessment of damages, on a prayer to be 
‘hearc in equity, to ascertain the sum, part of the penalty, for 
which execution shall be awarded in favor of the party for 
whose use the action is brought. 


ae 


Davip Katey vs. Zacueus SHED. 


In an action of trespass for goods taken and carried away, which the plaintiff, before 
action brought, demanded to be returned to him, and which the defendant promised 
to return, but which were attached on a writ against the plaintiff while the defendant 
was preparing to return them, the measure of damages is the same that it would have 
been if the defendant had returned the goods. 


Trespass for taking and carrying away divers goods of the 
plaintiff, alleged to be of the value of $115. At the trial in 
the court of common pleas, before Wells, C. J. there was evi- 
dence tending to show that said goods were taken and car- 
ried away from the plaintiff’s dwelling house by the defendant, 
while acting as a constable, under a search warrant; that 
they were not the goods mentioned in that warrant; that 
while they were detained by the defendant, the plaintiff made 
a demand on the defendant to return them to him at a place 
designated ; that to this demand the defendant replied that he 
would so return them; and that while he was apparently pre- 
paring so to do, the goods were attached as the property of 
the plaintiff by another officer, on a writ sued out against the 
plaintiff by O. A. Richardson, and were delivered into the 
attaching officer’s hands. 

Upon the evidence, the court instructed the jury, “ that if 
they were satisfied that the taking and carrying away were 
proved, and the defendant failed in his justification, they 
should find a verdict for the plaintiff; but that, if they were 
satisfied that a demand was made upon the defendant to 
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restore the goods, to which he assented, and intended, in good 
faith, to return the goods according to the demand, but before 
a reasonable time for this purpose had elapsed, they were 
attached, and taken from the defendant into the custody of 
the law, the measure of damages would be the same as if they 
had been actually returned according to the agreement; and - 
that, in this case, the measure would be the injury sustained 
by the plaintiff, from the taking and detention of the goods to 
the time of the attachment, and that the defendant would not 
be liable for any portion of the value of the goods, although 
it might not be shown that the goods ever after went to the 
use of the plaintiff.” 

The plaintiff, in answer to an inquiry from the court, stated 
that he did not claim vindictive damages. A verdict was 
returned for the plaintiff for $10-58 damages, and he alleged 
exceptions to the instructions of the court. 

B. F. Butler, for the plaintiff. The goods being tiidtin 
without justification, there was a conversion of them, and the 
value of them was the true rule of damages. There cannot be 
a reduction .of damages, in such case, unless it be shown that 
the goods went to the plaintiff’s benefit. Hanmer v. Wilsey, 
17 Wend. 91. Otis v. Jones, 21 Wend. 394. Higgins v. 
Whitney, 24 Wend. 379. Squire v. Hollenbeck, 9 Pick. 551. 
Pierce v. Benjamin, 14 Pick. 356. 

Many of the articles were not attachable —as appears on 
the writ describing them—and therefore the attachment 
should not reduce the damages. 

Hopkinson, for the defendant, cited Irish v. Cloyes, 8 
Verm. 30, and Barron v. Davis, 4 N. Hamp. 338. 

Suaw, C. J. This was trespass de bonis asportatis against 
the defendant, who is aconstable, charging the unlawful taking 
of the goods specified. It appears that the goods were taken 
from the plaintiff’s house, by the defendant, whilst in the exe- 
cution of a search warrant ; but not being the goods specified 
in the warrant, the taking was not justified by it, and was of 
course a trespass. It was, however, probably not a case for 
exemplary damages, and any claim to such damages was 
waived. 
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It appears to us that the directions given by the court were 
strictly correct in point of law, and qualified with great pre- 
cision and accuracy. Had the goods been in fact returned to 
the plaintiff, it would not have purged the trespass, nor barred 
the action; but it would have prevented the plaintiff, if they 
had been restored in as good a plight as when taken, from re- 
covering the value in damages. Greenfield Bank v. Leavitt, 
17 Pick. 1. 1 Rol. Ab. 5. Moon v. Raphael, 2 Scott, 489, 
and 2 Bing. N. R. 310. 

The instruction excludes all collusion, between the defend- 
ant and the attaching creditor or officer, to cause or expose the 
goods to be attached. The plaintiff had demanded the goods, 
the defendant had yielded to that demand, and whilst prepar- 
ing to deliver them, they were attached as the property of the 
plaintiff, and taken into custody by the attaching officer. 
The property was thus in the custody of the law by legal 
process, which the defendant could not resist or control. 
They went to the plaintiff's benefit, as much as if they had 
been returned, and such application operates to the same ex- 
_ tent in mitigation of damages. Squire v. Hollenbeck, 9 Pick. 
551. Pierce v. Benjamin, 14 Pick. 356. That they must 
enure to his benefit seems obvious. ‘The plaintiff’s case as- 
sumes that the goods were his property. ‘They were attached 
as his. If the creditor recovers judgment and takes them in 
execution, they go to pay his debt; if not, they are laid up in 
the custody of a responsible officer of the law for his use, to 
be delivered on demand. In no event could the defendant 
claim them. | 

Another point was suggested at the bar, namely, that some 
of these goods were by law exempt from attachment. But no 
such point was made at the trial, and no inquiry took place 
into the facts in relation to it. Besides; if it were so, this de- 
fendant is not responsible for it; the plaintiff’s remedy is 
against the attaching officer. Buckingham v. Billings, 13 
Mass. 82. 


Exceptions overruled. 
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SamueL D. Davenrort & others vs. ABRAHAM TILTON. 


An attachment of property on mesne process is a lien or security on property, valid by 
the laws of this State, and is therefore within § 2 of the United States bankrupt act 
of 1841, which provides that such lien or security shall not be destroyed or impaired 
by any ate in that act contained. 

When a discharge ender the bankrupt act of 1841 is relied on as a bar to an ‘action on 
a demand secured by attachment before proceedings in bankruptcy were instituted 
against the defendant, the plaintiff may have a special judgment rendered, and an 
execution awarded against the attached property only. 


Assumpsit for goods sold and delivered. The action was 
commenced, and the defendant’s real estate attached, on the 
19th of November 1842. 

At the trial in the court of common pleas, before Wash- 
burn, J. the defendant gave in evidence his discharge, under 
the United States bankrupt law of 1841, purporting to dis- 
charge him from all debts due from him on the 17th of January 
1843. The plaintiffs then introduced evidence that the 
defendant, on the 17th of October 1842, conveyed the real 
estate, attached by them in this action, to Chloe Proctor, by a 
deed which was recorded on the 21st of November 1842, two 
days after their attachment, and that this conveyance was not 
known to them when their attachment was made; that the 
defendant’s application in bankraptcy was made on the 17th 
of January 1843, and that said real estate did not pass by 
virtue of the proceedings in bankruptcy, to the assignee of the 
defendant ; and that the plaintiffs never proved the claim, 
which this action is brought to recover, against the estate of 
the defendant, in bankruptcy. And the plaintiffs requested 
the judge to instruct the jury to return a verdict for them, to 
the.end that a special judgment and execution might be ren- 
dered and awarded by the court against said real estate, 
attached as aforesaid. But the judge declined so to do, and 
instructed the jury that said discharge, if unimpeached by 
fraud or irregularity, was a bar to the plaintiffs’ recovery in 
this action. A verdict was returned for the defendant, and 
the plaintiffs alleged exceptions to said instructions. 


OCTOBER TERM 1845. 321 


Davenport & others v. ‘Tilton. 


Walcoti, wr the plaintiffs. The second section of the 
United States bankrupt act of 1841 provides “ that nothing in 
this act contained shall be construed to annul, destroy or im- 
pair” (among other things) “any liens, mortgages or securities 
on property, real or personal, which may be valid by the laws 
of the States respectively.” The simple question then is, 
whether an attachment of real estate is a lien or security, 
valid by the law of this Commonwealth. By Rev. Sts. c. 90, 
§ 23, ‘all real estates that are liable to be taken in exe- 
cution may be attached upon the original writ, and held as 
security to satisfy such judgment as the plaintiff may recover.”’ 
The same provision is made by § 24 for the attachment of 
personal property, to be “held as security.”’ The definition 
of the word “ lien,” in Tomlins’s & Jacob’s Law Dict. neces- 
sarily includes our attachments on mesne process. See also 
Grosvenor v. Gold, 9 Mass. 210. Downer v. Brackett, and 
Haughton v. Eustis, 5 Law Reporter, 392, 505. Kittredge 
v. Warren, and Kittredge v. Emerson, 7 Law Reporter, 77, 
312. Hubbard v. Hamilton Bank, 7 Met. 340. 

This is a question,in which the defendant’s other creditors 
have no interest. If the plaintiffs’ attachment fails, the deed 
to Chloe Proctor takes full effect. If the attachment holds, 
and any part of the land is left, after a levy of the plaintiffs’ 
execution, that deed will avail pro tanto, as no interest in 
that land passed to the defendant’s assignee. Story on Bailm. 
§ 135. 

The special judgment and execution which the plaintiffs 
seek are warranted by the Rev. Sts. c. 81, $ 9. 

Josiah Adams, for the defendant. 'The main question in 
this case, viz. whether attachments in this Commonwealth 
were intended to be included under the word “liens” in $ 2 
of the bankrupt act, has never been decided by this court. 
In Hubbard v. Hamilton Bank, 7 Met. 340, the question 
arose between attaching creditors and the receivers of the 
bank, and might have been decided in favor of the attach- 
ment, independently of the meaning of the word “lens” in 
that act. This question came before Story, J. in April 1842, 
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and, on full consideration, was decided against the attachment. 
Ex parte Foster, 5 Law Reporter, 55, and 2 Story R. 131. 
The doctrine of that case was affirmed by the same judge, in 
Cook’s case, 5 Law Reporter, 443, and 2 Story R. 376; and 
was approved by Conkling, J. in the district court, in the 
northern district of New York, in Allen’s case, 5 Law Re- 
porter, 362. 

Did our senators and representatives in congress, who voted 
for the bankrupt act, intend that a system of bankruptcy and 
our own law of attachment should exist together? Did they 
postpone the operation of the act from August 1841 to Feb- 
ruary 1842, to enable the most knowing and greedy creditors 
to prevent its ever operating at all, except to grant a discharge 
of the claims of those who had made no attachment? This 
would have been the effect, but for the timely decision in 
Ex parte Foster, by which the matter was supposed to be 
settled. | 

The law of preference by attachment had become odious 
in this Commonwealth, and the insolvent law, which had 
been in operation several years, before the passing of the bank- 
rupt act, and was made to revive on the repeal of that act, 
expressly dissolved all attachments subsequently made, and 
transferred the property to the assignee. This law, however, 
was necessarily imperfect, and limited in its operation, and 
there was a strong public sentiment in favor of such relief as 
congress alone could give. It is not credible that the intent 
was to sanction, by the bankrupt act, the rights of attaching 
creditors, and annul the claims:of others. 

A pro rata distribution is essential to the being of a bank- 
rupt law ; nothing so much so, except the discharge. With- 
out these, or either of them, a law is improperly termed a 
bankrupt law. They both belonged to every bankrupt act in 
England, for more than two hundred years ; and the English 
meaning of “ bankrupt law’ must have been intended in the 
constitution. The words had no other meaning. 'This argu- 
ment, however, would have no weight, if the word “ attach- 
ments” had been inserted in the saving clause of the second 
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section in question, or if the word “liens” could mean only 
the same thing. But it isnot so; and the ordinary sense of 
the word “ lien,” in Massachusetts, is a right to retain the pos- 
session of another’s property, till some claim, having relation 
to the same property, shall be satisfied. 'The most common 
instance is that of an innkeeper. This is the common law 
- sense. Possession is essential to it. It is true that mortgages 
and attachments are sometimes called liens in the books, but 
not usually or often. They are included in oniy the most 
enlarged sense of the word, namely, a claim, of any kind, on 
property, as security for a debt. But the common use of the 
word is to designate what has no other name. In our in- 
solvent law, (St. 1838, c. 163, $ 5,) which dissolves attach- 
ments, it is provided that “the assignees shall have power 
to redeem all mortgages, conditional contracts, pledges and 
hens.” . 

As the word “lien” has more than one signification in Mas- 
sachusetts, it must take that, in the bankrupt act, which is 
most consistent with the other parts of that act, and with its 
general scope, object and purposes. The sense contended for 
by the defendant makes the act consistent throughout ;. while 
the opposite makes the act inconsistent with itself, and makes 
some of its. most essential provisions of no effect. Ist. In 
some of the cases cited for the plaintiffs, attachments are 
classed with mortgages, and both are said to be liens. In 
the enlarged sense, they doubtless are. But if liens were in- 
tended to include attachments which are never accompanied 
with possession, as mortgages often are, it is inexplicable that 
in the saving clause, in ¢ 3, ‘mortgages ”’ is the next word 
after “liens,” and attachments are not named at all. It must 
have been the intention to save the former only. 2d. The 
same section, in careful and strong language, provides against 
all manner of frauds ; fraudulent “future payments, securities, 
conveyances or transfers of property,” &c. It was well 
known that in Massachusetts fraudulent attachments had be- 
come so common and so diflicult of proof, that statutes had 
been passed to enable creditors to appear and contest their 
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validity. Sts. 1823, c. 142; 1832, c. 159. Rev. Sts. c. 90, 
$$ 83-93. Yet, on the construction of the bankrupt act 
contended for by the plaintiffs, such frauds are left without 
remedy. The act does not mention them, and it has no gen- 
eral words under which they can possibly be included. The 
obvious reason for the omission is, that even bond fide attach- 
ments, not being within the saving clause, were intended to 
be dissolved, and the property to pass to theeassignee, with the 
other effects of the bankrupt. 3d. The first section of the 
bankrupt act prescribes what shall be deemed acts of bank- 
ruptcy, upon the commission of which the debtor may be 
declared a bankrupt, upon the petition of any creditor, who 
can prove the facts. If it was intended that any creditor 
might attach the debtor’s property, it was worse than nuga- 
tory to make such a provision. No creditor would seek a pro 
rata dividend at his own expense, if he might secure both 
debt and costs by attachment. He would know that in the 
mean time other creditors would attach the property, and 
leave him only a nominal dividend, if any. 

Attachments are not alluded to in the bankrupt act. They 
were deemed the antagonists of pro rata dividends, and needed 
not to be named. ‘The insolvent law annulled them express- 
ly, and the bankrupt law, by necessary implication. 

In Atlas Bank v. Nahant Bank, 23 Pick. 480, this court 
held that the attachments of the creditors of a bank were dis- 
solved by proceedings against the bank, under Rev. Sts. c. 44, 

for the benefit of all its creditors. 

~_ Suaw, C. J. The importance of the principal question 
presented by the present case is now much diminished by the 
length of time which has elapsed since the repeal of the bank- 
rupt act, and the strong probability that few, if any, similar 
questions now remain unsettled. The question is, whether 
an attachment of property on mesne process, as regulated by 
the laws of Massachusetts, constitutes such a lien or security 
on property as to be saved to the attaching creditor, and pre- 
vented from passing to the assignee, by the proviso at the end of 
$2 of the bankrupt law Jt is a condition, reservation, or 
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saving clause, annexed to that part of the act which provides 
for an assignment of the bankrupt’s property, and declares, in 
general terms, that all his property and rights of property shall 
vest in the assignee for the benefit of his creditors. It is in 
these words: “ And provided also, that nothing in this act 
contained shall be construed to annul, destroy, or impair any 
lawful rights of married women or minors, or any dens, mort- 
gages, or other securities on property real or personal, which 
may be valid by the laws of the States respectively.” 

It has been argued that, as a principle of equity, when a pro- 
ceeding is instituted for the satisfaction of the claims of all 
creditors, an attachment on mesne process, designed to obtain 
satisfaction in behalf of a particular creditor, must yield; and 
the authority of Atlas Bank v. Nahant Bank, 23 Pick. 480, 
is relied upon. ‘That case did not go on the general princi- 
ple, but on the construction of the Rev. Sts. c. 44; and it 
was held that where a bill had been filed by the bank com- 
missioners, for the general benefit of creditors, and especially 
after an injunction issued, but before receivers were appointed, 
if an attachment was made by a particular creditor for his own 
benefit, it could not hold against the general creditors. © But 
in Hubbard v. Hamilton Bank,7 Met. 340, it was held that 
an attachment made by a creditor of a bank, before the ap- 
plication of the commissioners for an injunction, would hold 
against receivers subsequently appointed to take charge of 
the property for the general creditors. But these questions 
depended, as we think this question must depend, upon the. 
construction of the statute under which it arises, and not 
much aid can be derived from considerations of mere ex- 
pediency. Asa general question of policy and expediency, 
we are inclined to the opinion that when it becomes neces- 
sary to settle and close up the affairs of a debtor, whether 
at his decease or during his life, true equity would require 
that all his property, which has not become appropriated 
and vested by his own act or the operation of law, should 
be applicd to the payment of all his debts, and that an at- 
tachment on mesne process, being a sequestration of his 
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property, and placing it provisionally in the custody of the 
aw, should give way to the more general sequestration of: 
all his property for the satisfaction of all his debts. In that 
case, the creditor will receive the whole amount of his debts, 
if there be assets, and his satisfaction pro rata, if there be a 
deficit ; and as between him and other creditors, there seems 
no equitable ground on which he should have more. Such 
is the law of Massachusetts in regard to the settlement of the 
estate of a deceased insolvent debtor, where the settlement 
and distribution of the estate must necessarily be final. 
Upon the appointment of an administrator, who takes the 
property as trustee for all the creditors, alh attachments on 
mesne process are dissolved. But, as we have already said, 
such considerations of general equity, however strongly they 
may influence the legislature in framing statutes, cannot 
change their construction where the terms are not doubtful. 
And upon the fullest consideration which we have been able 
to give the subject, this court are of opinion, that an attach- ~ 
ment on mesne process, under the laws of Massachusetts, 
made before the commencement of bankrupt proceedings, is 
a lien or security upon property, within the meaning of the 
proviso above cited, and is therefore, by the terms of the 
bankrupt act, excepted out of the operation of the act which 
transfers the property of the bankrupt to the assignee. 

After the very full and elaborate discussion of this subject, 
by the late Mr. Justice Story, of the supreme court of the 
United States, in the cases of Hx parte Foster, 2 Story R. 
131, and Matter of Bellows & Peck, 3 Story R. 428, on the 
one side, and by Mr. Chief Justice Parker, of the supreme 
court of New Hampshire, in the cases of Kittredge v. 
Warren, and Kittredge v. Emerson, 7 Law Reporter, 77, 
312, on the other side, it would be but an affectation of 
learning, to enter at large into the argument, which is so 
entirely exhausted in the cases cited. 

Perhaps something may be considered as added to the 
_authority in support of the opinion we adopt, by the case, 
since decided by the supreme court of the United States, of 
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Savage v. Best, 3 Howard, 111. The decision there is, 
that in Kentucky a creditor obtains a lien upon the property 
of his debtor, by a delivery of a fiert facias to the sheriff, and 
. therefore that this len is protected by the bankrupt act, if 
the execution was so delivered, before the act of bankruptcy, 
though not levied until after. This, and we think several 
other cases go to decide the more general proposition that, 
whenever, by the law and usage of the State, the charge 
created by process of law becomes fixed, fastened to the 
property itself, so as to make it specifically lable for that 
debt, then it is a lien or security on property, reserved out of 
the bankrupt’s assignment, and secured to the attaching cred- 
itor by the proviso in the act. In various States the prop- 
erty becomes so charged by different stages in the process, 
as by the attachment on mesne process, by the rendition of 
judgment, by the delivery of the execution to the sheriff, or 
by the commencement of the levy. But, at whichever of 
these steps, or by whatever other means, it does become 
fixed, there the bankrupt act recognizes and excepts it. By 
the law of Massachusetts, an attachment of property on mesne 
process is a specific charge upon the property, for the secu- 
rity. for the debt sued for, and the property is set apart and 
placed in the custody of the law, for that purpose, subject 
only to the condition that the attaching creditor shall obtain 
judgment in the suit, take out execution and levy it upon 
the property so held, within a limited time. 

Indeed, it seems to be admitted, by those who maintain 
that an attachment on mesne process is not a lien absolutely 
protected, that it is yet a qualified lien, a security on property, 
not dissolved by the decree declaring the party bankrupt, nor 
yet by the assignment of the property to an assignee, but it 
is a qualified lien, which may be perfected and enforced by 
a judgment and execution, in case the bankrupt, after due 
time allowed for that purpose, does not obtain his discharge, 
or if, being obtained, he should not choose to plead it, or other- ° 
wise rely upon it as a bar toa judgment. If this be a correct 
view, then an attachment on mesne process is a qualified lien 
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or security on property, which, in certain events and in a cer- 
tain mode, may be perfected and made available, and shall then 
be protected from the operation of the assignment by the pro- 
viso in the bankrupt act. ‘Then the question is, whether the 
discharge of the bankrupt, provided for in another part of 
the act, though general in its terms, shall so operate as to 
bar every form of judgment, and deprive the attaching cred- 
itor of the power of obtaining an execution, and thus pre- 
vent him from making his attachment available, by a levy 
on the attached property. 

In general, it is arule in the exposition of statutes, that 
every section, provision and. clause shall be expounded by 
a reference to every other, and, if possible, every clause and 
provision shall avail and have the effect contemplated by the 
legislature, ut res magis valeat quam pereat. 'Thus, if there 
be a clause in a statute expressed in general and unqualified 
terms, and without exception, it must be construed to mean 
what it imports, and to embrace the objects which come within 
its terms. But if there is another provision in the same 
statute, which necessarily qualifies or limits the former, and 
requires an exception to it, then both are to, be construed 
together, as if ‘the qualification, condition or exception had 
been immediately annexed to the general provision. To 
apply that rule to the present case: As the bankrupt law 
provides, in general terms, that the bankrupt shall, upon cer- 
tain conditions, obtain his discharge from al his debts in 
- general terms, such discharge, primd facie, shall bar all ac- 
tions against the debtor, and of course prevent the recovery 
of any judgments against him. But, if another part of the 
act provides that the discharge shall not operate as a bar toa 
judgment on certain fiduciary debts, or in cases where the 
bankrupt has given certain preferences, or committed other 
_ frauds, these are necessary exceptions to the generality of 
the terms granting a discharge. And an exception, by nec- 
essary implication, from other provisions of the statute, is 
equivalent to an exception in terms. ‘This consideration 
leads to another rule of exposition, which is, that when a 


OCTOBER TERM 1845. 329 


Davenport & others v. Tilton. 


statute confers a right, it confers all the necessary means by 
which such right can be established and made effectual. 
The exception of liens, mortgages and securities on property 
is made for the benefit of the holders of such securities, and 
they are entitled to the use of the necessary legal means of 
making them available. If so, and if an attachment on 
mesne process is a lien or security on property, to be made 
available only by a judgment and execution of some kind, 
then the above proviso would in legal effect stand thus: Pro- 
vided that nothing in this act contained shall be construed 
to prevent an attaching creditor from obtaining such judg- 
ment and execution as may be necessary to give legal effect 
to his attachment on the property of the bankrupt, made 
before the proceedings in bankruptcy were commenced. But 
where such exception is founded on implicaticn, it must be a 
necessary implication, and will be extended no further than 
is necessary to give effect to the right reserved. The dis- 
charge will still have its full and complete effect, except so 
far as the existence and operation of a judgment may be 
necessary to enable the creditor to have a special execution 
awarded, and to take the attached property upon it. It 
would not have the usual attributes of a judgment, as record 
evidence of a debt, on which an action will lie, and upon 
which the person of the debtor may be arrested, or other 
property than that attached taken in satisfaction. In all 
these respects, the discharge would still have its effect. It 
would be, though still in form a judgment 77 personam, in 
substance and legal effect a judgment in rem, binding the 
specific property attached. 

We have thus far considered the question, as it would 
usually present itself, as a question of competition between 
a particular attaching creditor and the general creditors 
under the bankruptcy. The only show of reason why such 
a particular attachment should be set aside by the proceed- 
ings in bankruptcy, or by the discharge obtained, is, that it 
would promote a niore equal distribution amongst the gen- 
eral creditors. But that this would not. necessarily be the 
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effect is manifest from the present case, which shows that, 
if the plaintiffs’ right to hold the attached property were 
defeated, it would not go to the creditors, but to the holder 
of a prior unrecorded deed, who is no party to the bankrupt 
proceedings, and who is not entitled to claim any right, 
interest or benefit under them. So that if full effect were 
given to this discharge, to bar ‘the plaintiffs’ action, neither 
the creditors of the bankrupt, nor the bankrupt himself, 
would be benefitted by it, but it would be merely making 
use of the bankrupt proceedings to reverse a priority, which 
the plaintiffs had by law obtained, to a right of property, in 
favor of another person, claiming for his own use, both claim- 
ing under the laws of the State. As between the plaintiffs 
and such other claimant, the plaintiffs have the better legal 
title, and there seems no reason why they should be divested 
of it, by the accidental operation of the bankrupt law, in 
favor of a party who is no party to the bankrupt proceed- 
ings, and claims nothing under them. If, therefore, we 
entertained more doubt as to the general question, we should 
strongly incline to the opinion that, under the circumstances 
of the present case, the plaintiffs would have a legal right to 
maintain their prior lien, over the claim of another separate 
claimant, who, if the plaintiffs should fail, would hold the 
property against both the bankrupt and his creditors; and 
that the plaintiffs are entitled to such special judgment and 
award of execution as will enable them to maintain that 
priority. [See Storm v. Waddell, 2 Sandf. 494. | 

Such special judgment, or special award of execution, 
although not frequent, is not unprecedented. The law 
having exempted the person of a debtor from arrest, after 
having taken the poor debtors’ oath, leaving his property 
liable, the provtess may be varied accordingly. And gener- 
ally, where a party has a right which cannot be obtained by 
the ordinary forms of process, the court will vary these forms, 
so as to secure the party his right. Cooke v. Gibbs, 3 Mass. 
193. Express authority is given to the courts by Rev. Sts. 
c. 97, §§ 10, 11, to vary the forms of execution, when neces- 
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sary to adapt them to the changes of the law, or for other 
sufficient reasons. And it. is believed, that such special 
judgment and award of execution are not unknown to the 
common law of England, when the rights of the parties 
require it. | 

In Tappan‘ v. Poor, 15 Mass. 419, a special plea in bar 
of execution against the person and certain property of the 
’ defendants was pleaded, on the ground of their having ob- 
tained a qualified discharge under the law of Maryland. 
The plea was overruled, on the ground that under the cir- 
cumstances, and between the parties before the court, the 
discharge in Maryland was not available in this Common- 
wealth. The plea in that case conforms substantially toa 
precedent in 3 Wentworth’s Pleadings, 121, which appears 
to have been furnished by Mr. Baron Wood, who, I believe, 
before he was appointed to the court of exchequer, was an 
eminent special pleader. 

A similar plea was pleaded in the case of Smith v. Bu- 
chanan, 1 East, 6. The plea was overruled, on the ground 
- that a discharge under the law of Maryland could not affect 
a debt which accrued in England ; but no objection seems to 
have been taken to the form or sufficiency of the plea, if the 
ease had been such as to warrant it. See also Ingraham 
v. Phillips, 1 Day, 117. 

As all special pleading is now abolished by statute, in this 
State, neither the defendant’s discharge is specially pleaded, 
nor is the plaintiffs’ attachment replied specially, by way of 
avoidance. But the forms of proceeding do not alter the 
rules of law: ‘The same rules must be applied to the facts 
appearing in the agreed statement, as if they were put upon 
the record by more formal pleadings. Upon these facts, the 
court are of opinion that the plaintiffs are entitled to such 
special and limited form of judgment and award of execution, 
as will enable them to levy upon the property attached upon 
the writ, and no more. 

Verdict set aside, and a new trial granted. 
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Wiuuram Austin vs. Ira Caverty. 


A debt founded on a contract made while the insolvent act of 1838 was suspended by 
Si. 1842, c. 71, may be discharged under the provisions of that act, since it came into 
renewed operation. 


Assumpsir for money paid. Writ dated May 27th 1844. 
At the trial in the court of common pleas, before Wells, C. J. - 
the plaintiff introduced evidence that, on the 20th of Febru- 
ary 1843, he signed a note of $100, as surety for the defend- 
ant, payable to the Lowell Bank; and that, on the 7th day 
of October 1843 —said note not being wholly paid—he 
paid $35, the balance due thereon. 

The defendant gave in evidence a discharge under the in- 
sulvent law of this Commonwealth, duly executed by a mas- 
ter in chancery on the 13th of March 1844, and insisted that 
it was a bar to the plaintiff ’s action. But the judge ruled, 
that the money paid by the plaintiff was to be regarded in 
law, not as paid by virtue of a contract made on said 7th 
day of October 1843, but of a contract made at the date of. 
said note; and that as the bankrupt law of the United States 
was in force at the date of the note, and the insolvent law 
of this Commonwealth suspended, said discharge under that 
insolvent law was not a bar to the plaintiff’s action. The 
jury returned a verdict for the plaintiff who alleged excep- 
tions to said ruling. 

Caverly, for the defendant. 

B. F. Butler, for the plaintiff. 

Suaw, C. J. The insolvent law of Massachusetts, as es- 
tablished by S¢. 1838, c. 163, was suspended by St. 1842, 
ce. 71, so long as the bankrupt law of the United States 
should continue in force. The repeal of the bankrupt law 
took effect on the 3d of March 1843. It has been repeat- 
edly held, that by the operation of the original act and the 
suspending act, the insolvent law of 1838 went into renewed 
and active operation, from and after the 3d of March 1843, 
to be construed according to the terms of its original enact- 
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ment. Ward v. Proctor, 7 Met. 318. Atkins v. Spear, 
S Met. 495. Such being the construction of the act, the 
court are of opinion that the discharge given in evidence by 
the defendant was a good bar to the plaintiff’s action, 
whether the contract on which it was founded was made 
before or after March 3d 1843, when the bankrupt law was 
repealed. It therefore becomes unnecessary to give any opin- 
ion upon the question whether the contract should be con- 
sidered as made when the plaintiff signed the defendant’s 
note as surety, or when he paid it. 

The provision of the insolvent law of 1838, $ 7, is, that 
the debtor shall be discharged from all debts which are 
“founded on any contract made by him after this act shall 
go into operation, if made within this Commonwealth, or to 
be performed within the same.”? The present action exactly 
answers to all these conditions, and is therefore barred by 
the discharge. 

But the argument of the plaintiff is, that by force of the 
bankrupt law of the United States, and the suspending law 
of 1842, the insolvent law ceased to have any operation ; 
that on the repeal of the bankrupt law, it again went into 
operation, and therefore, if this contract was made in Feb- 
ruary 1843, it was not made after the insolvent law went 
into operation, within the true meaning and intent of the 
above cited provision. Such, it is plain, is not the grammat- 
ical construction of the provision ; nor does the obvious pol- 
icy of the act, we think, require it. The argument seems to 
be founded on the presumed intent of the legislature that 
contracts made while the insolvent act was not in full opera- 
tion should not be affected by the discharge. But this qual- 
ification of the discharge (viz. from debts on contracts made 
after the act shall go into operation) seems to us to have 
been founded ona different consideration. Before the adop- 
tion of the insolvent system, each creditor was left to seek 
his own remedy, by*his own means; by arrest, attachment - 
or otherwise. The adoption of that system made a great 
change in the policy of the State, by declaring the great 
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principle, that henceforth, in case of insolvency, when a 
debtor is unable to pay all his debts, his assets shall be dis- 
tributed equally and ratably amongst all his creditors, and 
thereupon he shall be discharged. But as this was to intro- 
duce a new principle, which would alter, and, in the esti- 
mate of some persons, impair the remedies of creditors, the 
legislature thought it equitable to limit its operation to con- 
tracts made after the law should go into operation, and thus 
become known and understood. No such reason would 
apply to a revival of the insolvent law, after a suspension. 
The law was suspended, not because the legislature intended 
to change the policy of the law of debtor and creditor, or 
the principle on which it was placed by that law, but be- 
cause a system of paramount authority was established by 
the government of the United States, having the same object 
in view, which must necessarily prevent its operation. 

The court are of opinion that the discharge was a good 
bar, and that the jury should have been so instructed. 

Verdict set aside, and a new trial granted. 


eee 


Presipent, Directors, &c. or WattHam Bank vs, 
INHABITANTS OF WALTHAM. 


A bank cannot legally be taxed for rail road stock pledged to it as collateral security 
for a debt. 


AssumpsiT to recover $64'80, the amount of a tax assessed 
upon the plaintiffs and paid by them to the defendants. The 
case was submitted to the court upon the following state- 
ment agreed on by the parties: 

On the 16th of April 1844, 8. F. Belknap pledged to the 
plaintiffs 120 shares in the stock of the Fitchburg Rail Road 
Company, as collateral security for the payment of a promis- 
sory note, dated April 15th 1844, for the*sum of $10,000 lent 
by the plaintiffs to him; and he, at the same time, delivered 
to the plaintiffs the following certificate: “No 439. For 
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120 shares of 100 dollars. The Fitchburg Rail Road Com- 
pany. This is to certify that the president, directors and 
compauy of the Waltham Bank, as collateral security for 8. F. 
Belknap’s note, are entitled to one hundred and twenty shares 
in the capital stock of the Fitchburg Rail Road Company, 
subject to the provisions of the charter and by-laws of the 
company, and to such assessments as may be legally made 
thereon. ‘Transferable by an assignment thereof on the books 
of the company, according to the orders established for such 
purpose. Witness the seal of the company and the signature 
of the president and treasurer, at Boston, this 16th day of © 
April, A. D. 1844. Thos. Wiley, Treasurer. 
(L. 8.) Jacob Foster, President pro tem.” 

This certificate entitled the plaintiffs to all the privileges ot 
the owners of stock in said company; and the plaintiffs, prior 
to, on, and ever since the first day of May 1844, have held 
and had possession of said stock, for the purpose of collateral 
security as aforesaid, and for no other purpose. After the Ist 
of May 1844, the assessors of the town of Waltham assessed a 
tax of $64-80, upon said shares, to the plaintiffs, and reg- 
- ularly committed it to the collector of said town; and on the 
25th of March 1845, the plaintiffs, upon demand of said col- 
lector, and under protest, paid said tax to said collector. 

FE. R. Hoar, for the plaintiffs. 

Mellen, for the defendants. 

Wipe, J. ‘This case depends on the construction to be 
given to several sections of the Rev. Sts. c. 7. It is an action 
of assumpsit to recover back a sum of money which the plain- 
tiffs have been compelled to pay in discharge of a tax, assessed 
upon them by the assessors of the defendant town, for sundry 
shares of the stock of the Fitchburg Rail Road Company. 
These shares had been pledged to them, before the assessment, 
as collateral security for the payment of a note of hand, by S. 
F. Belknap, for a loan of money to him by the plaintiffs. The 
question is, whether this tax was legally assessed upon the 
plaintiffs, or whether it ought to have been assessed on the said 
Belknap. It isa question of importance, and it is not free from 
difficulty. We think, however, after a careful consideration 
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of the statute, as it relates to the present case, that its meaning, 
although not very clearly expressed, may be ascertained with 
sufficient certainty. - 

The objection is, that although the plaintiffs had a special 
property in the said shares, as collateral security for the pay- 
ment of their note against Belknap, he was nevertheless the 
owner, the general property still remaining in him. And so 
doubtless is the law as to pawns or pledges of goods, or per- 
sonal property, in the common form. But the shares in ques- 
tion were pledged to the plaintiffs in the form of a mortgage, 
strictly speaking, as the legal title was transferred to them. 
We are then to consider the rights and titles, both legal and - 
equitable, of a mortgagor and mortgagee in and to the mort- 
gaged property. ‘These are peculiar; but they have been 
long well established... They depend upon principles derived 
from the civil law. ‘The Roman hypotheca,” says Coote in 
his treatise on the law of mortgage, p. 3, ‘closely corresponds 
with our idea of a mortgage. The subject in pledge was re- 
tained by the debtor, and the creditor was, in default of pay- 
ment, driven to his actio hypothecaria to obtain possession ; 
and at any time before sentence the debtor might redeem. By 
that law, the debt was the principal, the security an incident ; 
and when the one ceased the other ceased also; and until sen- 
tence the ownership of the debtor was not displaced.’”’ So as 
to a mortgage by our law, although the legal estate in the 
property mortgaged is in the mortgagee, the mortgagor and 
those claiming under him are considered by courts of equity as 
the actual owners, until the foreclosure of the mortgage. And 
so in modern times they have been considered by courts of 
law. The doctrine is now well established, that the mort- 
gagor is the actual owner against all the world except the 
mortgagee ; and in some respects he is so considered, even 
against the mortgagee; for he is not accountable to the mort- 
gagee for the rents and profits, while he remains in possession ; 
and if the mortgagee takes possession, he is accountable to the 
mortgagor for the rents and profits, if the latter elects to re- 
deem. So a mortgagor may maintain a writ of entry or 
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ejectment against a disseizor not claiming under the mort- 
gagee. And the same doctrine has been acted upon by the 
legislature, both in this country and in England. The estate 
of the mortgagor may be attached and taken in execution,. 
and may be assigned, and will descend to his heirs, or, if per- 
sonal estate, it will go to his executors or administrators, 
subject to the lien of the mortgagee. So by the Rev. Sts. 
c. 65, $ 11, if the mortgagee of real estate should die, without 
having foreclosed the right of redemption, the mortgaged 
premises, and the debt secured thereby, shall be considered as 
personal assets in the hands of his executor or administrator. 
So in England, by 7 and 8 Wm. 3, ¢. 25, $7, it is provided: 
that the mortgagor in possession may vote for the return of 
members of parliament, notwithstanding the mortgage. So in 
the King v. St. Michael’s, 2 Doug. 632, it was said that a 
mortgagor in possession might gain a settlement under the 
poor laws. “If,” says Lord Mansfield, ‘the estate on which 
a pauper resides is substantially his property, that is sufficient, 
whatever forms of conveyance there may be; and therefore a 
mortgagor in possession gains a settlement, because the mort- 
gagee, notwithstanding the form, has but a chattel, and the 
mortgage is only a security. It is an affront to common 
sense,” he adds, ‘to say the mortgagor is not the real owner.” 
So by the law of England, and by our law, although the legal 
estate remains in the mortgagee of real estate, after the pay- 
ment of the mortgage debt, nevertheless he cannot maintain 
an action of ejectment to recover possession against the 
mortgagor. In the case of Martin v. Mowlin, 2 Bur. 978, 
Lord Mansfield is reported to have said that ‘a mortgage is a 
charge upon the land; and whatever would give the money 
will carry the estate in the land along with it, to every purpose, 
The estate in the land is the same thing as the money due 
upon it. It will be liable to debts; it will go to executors ; 
it will pass by a will not made and executed with the solem- 
nities required by the statute of frauds,’ &c. Judge Trow- 
bridge was of opinion (8 Mass. 558) that these and some other 
remarks made in that case were probably accompanied with 
VOL. X. 29 
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some restrictions, which the reporter omitted to notice ; and 
we think, without some restrictions and qualifications, they 
do not truly describe the mature and quality of the estate of a 
mortgagee ; and so it was decided in Parsons v. Welles, 17 . 
Mass. 419. The title of the mortgagee is not extinguished 
ipso facto by the payment of the mortgage debt; but it may 
be vacated by a bill in equity, and the mortgagor may be 
thereby restored to the possession of the mortgaged premises. 
Under such circumstances, it would indeed ‘be an affront to 
common sense to say the mortgagor is not the real owner.” 
From these authorities and principles, the conclusion seems 
obvious, that the mortgagor, and not the mortgagee, is to be 
regarded as the owner of the property mortgaged, for the pur- 
poses of taxation, unless it is otherwise provided by the Rev. 
Sts. c. 7. The 11th section is the only provision that can 
possibly be so construed. The provision is, ‘‘ when personal 
property is mortgaged or pledged, it shall, for the purposes of 
taxation, be deemed the property of the party who has the 
possession.”’? It must be admitted that, considering this sec- 
tion in connexion with the 4th section, the meaning of it is 
not very clear. . 
The first question suggested is, whether this 11th section, 
although the language is general, was intended to apply to 
property mortgaged or pledged to banks. By the 4th section 
it is provided in general terms, and without any exception 
expressed, that ‘‘ personal estate shall, for purposes of taxation, 
be construed to include,” among other things, “all moneys at 
interest, due the persons to be taxed, more than they pay in-- 
terest for, and all other debts due to them more than they are 
indebted for.” Now we apprehend it never has been’ sup- 
posed, and certainly it cannot be maintained, that this pro- 
vision was intended to apply to banks. By ¢. 9, $ 1, every 
bank is bound to pay semi-annually to the treasurer of the 
Commonwealth a tax of one half of one per cent. on the amount 
of its capital stock, actually paid in. It must be inferred that 
it was not intended that banks should be liable to any ad- 
ditional tax for the privilege of lending their moneys. And it 
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would seem reasonably to follow, that if they are not liable 
to be taxed for moneys at interest, and debts due to them, 
they would not be liable to be taxed for property mortgaged 
or pledged merely for security ; the debt being the principal, 
and the security the incident or accessory. If this is a true 
construction of the fourth section, it would seem to follow 
that the eleventh section was not intended to apply to prop- 
erty mortgaged or pledged to banks, although, by a literal 
construction, both sections would extend to banks as well as 
other corporations or persons. For both sections are to be so 
construed as consistently to stand together; and if by the 
fourth section, taken in connexion with the first section of © 
the ninth chapter, the plaintiff would not be liable to be taxed 
for property pledged or mortgaged to them as collateral secu-. 
rity, the same construction should be given to the eleventh 
section. We have not, however, found it necessary to decide 
this question, in the present case; for we are of opinion, 
that the eleventh section does not apply to the mortgages or 
pledges of public or other stocks. 

Speaking of public stock, Sir William Grant, in Wildman 
v. Wildman, 9 Ves. 177, says, “the interest in stock is prop- 
erly nothing but a right to receive a perpetual annuity, subject 
to redemption ; a mere right therefore ; the circumstance that 
the sovernment is the debtor makes no difference ; a mere 
demand of the dividends as they become due; having no. 
resemblance to a chattel moveable, or coined money, capable 
of possession and manual apprehension.” So in Kirby v.. 
Potter, 4 Ves. 751, the master of the rolls (Sir Richard Pep- 
per Arden) says, ‘‘ there is a very untechnical expression used 


‘with regard to stock. There is literally no such thing as 


£100 stock. The 3 per cents are only perpetual annuities, 
granted forever, redeemable by the public upon the payment 
*of acertain sum of money.”. Now we think the language of 
the eleventh section does not refer to any such property or 
securities; it refers, evidently, to property that is tangible, 
moveable, and capable of possession by either party, which 
stock mortgaged is not. The title cannot be in the mort- 
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gagee, and the possession in the mortgagor. A similar 
provision is contained in the seventh section, in respect to real 
estate. That provides, that ‘in cases of mortgaged real 
estate, the mortgagor shall, for the purposes of taxation, be 
deemed the owner, until the mortgagee shall take possession ; 
after which the mortgagee shall be deemed the owner.’’ This. 
provision would not relate to the grant of an incorporeal 
hereditament by way of mortgage, because no possession can 
be given of such property, and it cannot pass from one to 
another without deed. Bac. Ab. Grants, E. The existence 
of such incorporeal rights, it is said, “is merely in idea and 
abstracted contemplation ; though their effects and profits may 
be frequently objects of our bodily senses.” 2 Bl. Com. 20. 
That the framer of this section, or the legislature, had in con- 
templation mortgages of property of this description, is in a 
high degree improbable ; and from the language of the eleventh 
section, the same inference may be drawn in respect to mort- 
gages of stock. The language of both sections is descriptive 
of corporeal, visible, and tangible property, of which either 
party.may take open possession; and not of incorporeal hered- 
itaments or rights, which are incapable of such possession. 
We are therefore of opinion, upon the whole matter, that this. 
case is not within the eleventh section of the. statute, but 
depends on the general question, namely, whether the mort- 
gagor or mortgagee, before foreclosure of the mortgage, is to 
be considered as the owner of the mortgaged property ; and if 
so, then we can have no doubt that the mortgagor, and not. 
the mortgagee, is to be so considered. ‘This opinion seems to 
us fully sustained by the principles and authorities already 
referred to, and is confirmed by St. 1838, ¢. 98,$3. This 
statute, it is true, does not relate to the subiect of taxation ; 
but it provides, that where stock in any corporation is trans- 
ferred as collateral security, the pledgor alone shall be re- 
sponsible as a stockholder in said corporation ; thus recogniz- 
ing the general principle, that the pledgor or mortgagor is. 
to be considered as the owner of the property pledged or 
mortgaged. 
Judgment for the plaintiffs. 
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Samuet P. P. Fay, Judge, &c. vs. Benzamin Purpps. 


‘A testator made this bequest: “I give and bequeath to T., in trust, forty shares 
in B. H. Bank, and I hereby appoint my executors trustees of this bequest :” 
He also bequeathed to his executors forty shares in the same bank, in trust, for the 
support of G., said shares, in case of G’s. death, to be paid to or accounted for with 
the testator’s residuary legatees: He appointed residuary legatees, but made no gift 
over, in terms, of the bank shares bequeathed to T. Held, that the trust, as to the 
shares bequeathed to T., terminated on the death of T., and that his administrator - 
was entitled to the trust property which remained in the trustee’s hands at the time 
of his death. 


Dest on a bond given by the defendant to the judge of 
probate. The recital in the bond was, that Timothy Walker, 
late of Charlestown, by his last will, which had been duly 
proved and allowed, bequeathed certain property in trust for 
his grandson, ‘Timothy Walker, and appointed three persons 
(named) trustees of said property, who declined the trust, 
whereupon the defendant was appointed, by the judge of pro- 
bate, trustee in their stead; and the condition of the bond 
was, that the defendant should make and return a true inven- 
tory of said trust property ; should dispose of and manage 
the same, and faithfully discharge his trust in relation thereto, 
according to law and the said will; should render an account 
on oath of said property in his hands, and of the management 
and disposition thereof; and, at the expiration or termination of 
said trust, should settle his accounts with the judge of pro-. 
bate, ‘‘and pay and deliver over all the estate and effects 
remaining in his hands, or due from him, on such settlement, 
to the person or persons entitled thereto according to law and 
the will of the testator.” 

The case was submitted to the court on the following state- 
ment of facts: The will of Timothy Walker, as originally 
executed on the 18th of August 1836, contained these clauses: 

“'T’o my grandson, Timothy Walker, I give and devise, to 
him and his heirs, the land, wharf, and all the buildings on 
the same, being the same premises I bought of John Lowell, 
and now occupied by Asa Flanders and others, numbered one 
‘hundred and eighty five. I further give and bequeath to my 
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said grandson, Timothy Walker, ten shares in the City Bank 
at Boston, and fifteen shares in the Neptune Insurance Com- 
.pany at Boston.” 

‘‘T give and bequeath, in trust, to the trustees hereinafter 
mentioned, forty shares in the Bunker Hill Bank, for the 
support of my son George; said forty shares, in case of 
the decease of said George, to be paid by the trustees or ac- 
counted for with my residuary legatees. 

“And I, hereby giving and bequeathing, make all the 
grandchildren of mine that may be born and living at the 
time of my decease my residuary legatees.”” - 

A codicil, executed by the testator on the 17th of June 1837, 
contained the following clause: “I do hereby revoke the 
devise of real estate and the bequest of ten bank shares, and 
the fifteen shares in the Neptune Insurance Company, which 
I devised and bequeathed to my grandson Timothy, and in- 
stead thereof I hereby give and bequeath him, in trust, forty 
shares in the Bunker Hill Bank ; and I hereby appoint my 
executors trustees of said bequest.” 

By another codicil, executed by the testator on the 20th of 
July 1837, he revoked that part of his will in which he had 
made his said grandson Timothy a residuary legatee. 

The defendant returned an inventory of the trust property, 
according to the condition of the bond declared on, the 
amount of which was $4400. | 

Timothy Walker, grandson of the aforesaid testator, de- 
ceased in the year 1844, and the defendant, on the 18th of 
February 1845, settled his account, as trustee of said Timothy, 
in the probate office, and there was in his hands, on that day, 
a balance of the trust property, amounting to $4420°89 ; which 
sum was duly demanded of the defendant, before the com- 
mencement of this action, by Sidney Willard, who was duly 
appointed administrator of the estate of Timothy Walker, 
grandson of the aforesaid testator, and is still such administra- 
tor. The defendant refused, at the time of said demand on 
him, to pay said sum of $4420-89 to said Willard, and still 
refuses ; alleging that said Willard, administrator as aforesaid, 
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is not ‘the person entitled thereto, according to law and the 
will of the testator.” 

Livermore, for the plaintiff. 

A. W. Austin, for the defendant. 

Suaw, C.J.. The condition of the bond is,.that -at the 
expiration or termination of the trust, the defendant shall 
settle his accounts, &c. and pay over all that is due from 
him, at such settlement, to the person or persons who shall be 
entitled thereto. The question for the opinion of the court Is, 
whether the decease of Timothy Walker, the grandson, was a 
termination of the trust, and whether his administrator is the 
person entitled to recover the trust fund. 

This clause in the will must have a reasonable construction, 
It was plainly not a gift to the trustees, to their own use, after 
the decease of the grandson; and if it were, it would not be 
a gift to this trustee, who is an officer appointed by the probate 
court. There is no gift over in terms, and we think there is 
none by implication, to the residuary legatees. In terms the 
property is given to the grandson, to be held in trust. In 
another case, the testator gives property to his trustees, for the 
support of a son, during his life, with a direction to them, at 
his decease to pay it over to his residuary legatees. This 
indicates that he had the distinction in his mind, and that 
when he intended a gift over, he expressed it in terms. Be+ 
sides ; in the clause in question, he does not restrict the bene- 
fit intended for his grandson to the income; but the whole 
was to him, though to be held in trust. Whether the trustee 
should appropriate more than the income to the use of the 
grandson himself, in case of sickness or otherwise, is not now 
in question. He did not. 

It appears to the court that the equitable title to the legacy 
vested in the grandson; that the trust was not intended to be 
perpetual, and would not extend beyond the life of the cestuz 
que trust ; and that, at his decease, in the absence of any gift 
over, or other disposition, it goes to the personal representative 
of such equitable legatee. | 
Judgment for the plaintiff. : 
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Grorce Lawrence vs. Joun L. FLETCHER. 


When a mortgagor signs a certificate, on the mortgage deed, stating that the mortgagee 
has made an entry on the mortgaged premises, for breach of the condition of the 
mortgage, he cannot afterwards be permitted to deny that possession was given upon 
the premises. 

The mere receipt, by a mortgagee, after a mortgage is foreclosed, of a part of the 
money secured by the mortgage, does not, of itself, without other evidence, prove 
the intention of the parties to waive the foreclosure. 


BILL In EQuITy to redeem a small tract of land in Little- 
ton. At a former term, (see 8 Met. 153-—166,) it appeared 
that the plaintiff, in November 1826, mortgaged the land to 
Pliny Blanchard, who assigned the mortgage, in August 
1830, to the trustees of the United Society in Harvard; that 
said trustees, (as appeared by the acknowledgment of the 
plaintiff, expressed in writing, under his hand, on the mort- 
gage deed,) on the 3d of April 1834, made open and peace- 
able entry upon the land, in the presence of two witnesses, 
with the consent of the plaintiff, for the purpose of foreclos- 
ing the plaintiff’s right of redemption ; that they (as they 
averred) held peaceable possession of the land for the pur- 
pose aforesaid, for the space of three years next ensuing, 
and until the 30th of April 1840, whereby the plaintiff ’s said 
right was forever foreclosed ; and that they, on the ‘day last 
mentioned, conveyed the land to the defendant, to have and 
to hold the same to him and his heirs and assigns forever. 

After the decision of several questions first raised on the 
bill, answer and agreed facts, the case was continued, to as- 
certain whether the said trustees had such a continued posses- 
sion of the mortgaged premises as is required by statute 
in order to perfect a foreclosure ; and also, if the mortgage 
was foreclosed, to give the parties an opportunity to prove 
facts in regard to payments made by the plaintiff after the 
foreclosure ; to ascertain the value of the mortgaged prem- 
ises, and the amount due at the time of foreclosure ; so as to 
enable the court to judge whether the facts furnished evi- 
dence of an agreement, between the said trustees and the 
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plaintiff, to open the foreclosure and give the plaintiff further 
time to redeem, with liberty to add new parties to the bill. 

Evidence was taken by both parties ; but as the result of 
that evidence is stated in the opinion of the court, it is un- 
necessary to set it forth at large. The following is all that 
need be here inserted : 

Jonathan Chandler, one of the trustees of the United Soci- 
ety .n Harvard, testified that he, as trustee, received of the 
plaintiff, after April 3d 1837, $10 ‘as interest on the note 
secured by mortgage, for which no receipt was given.” 

Two other witnesses testified that the plaintiff, shortly 
after the 3d of April 1837, applied to Simon T. Atherton, 
one of said trustees, and stated to him that the time of re- 
demption had expired, but that he wished a month’s exten- 
sion, and said he thought, in that time, he could get the 
money and satisfy the demand; that Atherton told him, if 
he would bring the money within one month, he (Atherton) 
would do no more about it; otherwise, he should hold the 
premises agreeably to the writing on the back of the mort- 
gage ; and that the plaintiff, in about a month, came again to 
Atherton, and wished a further extension until August. 

Mellen §& B. Russell, for the plaintiff. The evidence 
shows a waiver of the foreclosure, as a matter of law. It 
was early settled that an action would lie, after foreclosure, 
to recover the balance due, after deducting the value of the 
land. Amory v. Fairbanks, 3 Mass. 562. And the Rev. 
Sts. c. 107, § 33, give a right to redeem when such action | 
is brought. <A fortiori, the same result should follow, in 
case of a voluntary payment by the mortgagor, after foreclos- 
ure. The case of Deming v. Comings, 11 N. Hamp. 474, 
is precisely in point, and covers this case. See also Derter 
v. Arnold, 3 Sumner, 159. 3 Pow. Mortg. (Rand’s ed.) 1002. 
Dashwood v. Blythway, 1 Eg. Cas. Ab. 317. 

In Fay v. Valentine, 12 Pick. 40, the decision against the 
plaintiff ’s right to redeem proceeded on the ground that he 
had said he should not redeem, and thereby had waived, 
though by parol only, his right so to do ; showing that a party 
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may, In some cases, part with his right in real estate, without 
deed or writing. ‘The same principle was held in Clement v. 
Durgin, 5 Greenl. 9, and Seymour v. Carter, 2 Met. 520. 
See also Botham v. M’Intier, and Thayer v. Wadsworth, 
19 Pick. 346,349. 

Farley, for the defendant. This mortgage was foreclosed 
in 1837, by lapse of time. In England and in some of the 
States of the Union, an act in chancery is necessary to a 
foreclosure ; so that the adjudged cases there do not apply in 
this State, where, by statute, lapse of time forecloses, and 
vests the absolute estate in. the mortgagee. The estate, so 
vested, must be devested by some Jegal conveyance. But 
if this were not so, yet the payment made to and received 
by Chandler, one only of the trustees, could not devest the 
estate, as he had no authority to devest it. 

The error arises from Chandler’s having stated that the 
money was received towards payment of the note. It was, 
in fact, nothing more than a reasonable rent paid by the 
plaintiff, who remained in possession after foreclosure, as ten- 
ant of the assignees of the mortgage, till they conveyed to 
the defendant. | | 

The Rev. Sts. c. 107, $ 33, imply that a foreclosure can 
be opened only in the case there mentioned. But the de- 
fendant’s chief reliance is on the doctrine that a parol agree- 
ment cannot affect the title to real estate. The case of Fay 
v. Valentine, cited for the plaintiff, decided merely that the 
plaintiff should not have the aid of the court to effect his 
own fraud. See 4 Kent Com. (3d ed.) 182-184. 

If the plaintiff, since the foreclosure, has paid money on 
an understanding that it was to reduce the mortgage debt, . 
and the holders of the mortgage have received more than 
their debt, he may recover it back. But if the agreement 
was, that he might redeem in a month, then it is his own 
fault that he did not, and he can recover back nothing. 

Hvussarp, J. Upon examination of the evidence, we are 
satisfied that possession was duly taken of the estate by the 
mortgagees. Whether that possession was actually given on 
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the land or not — concerning .which the plaintiff has made a 
question —is not now open to inquiry; because we are of. 
opinion that the agreement, made and entered on the back 
of the mortgage deed, and signed by the mortgagor, not 
being impeached, is conclusive evidence as to the entry on 
the premises for the purpose of foreclosure. 

As to the continuance of possession by the mortgagees, 
during the three years required by the statute to perfect the 
foreclosure, we think the testimony is satisfactory to prove 
such continued possession, and that the mortgagor was the 
tenant of the mortgagees, and that the rent was to be equal 
to the accruing interest on the debt during the tenancy. 

On the point whether the facts proved in respect to pay- 
ments, after the lapse of the three years, furnish evidence of 
an agreement to open the mortgage, we are satisfied they do 
not. We cannot agree with the opinion expressed in Dem- 
ing v. Comings, 11 N. Hamp. 474, that a mere receipt of 
a part of the money, after the foreclosure, is evidence of a 
waiver of the foreclosure. It is not, in our judgment, a fact 
which, in itself, without other evidence, proves the intention 
of the parties to open the mortgage. It is in evidence that, 
after the mortgage was admitted by the mortgagor to be 
foreclosed, he requested the mortgagees,to give him one 
month more in which to pay the amount of the note, and 
that they assented to it. This executory agreement was 
not such a proceeding as to affect the previous acts of the 
parties, but was a limited extension of the time within 
which, if the mortgagor had paid the debt, he would, by force 
of such agreement, have been entitled, in equity, to a recon- 
veyance of the estate ; or, the mortgagor being in possession 
after such payment, the mortgagees might have been en- 
joined from proceeding against him at law. But on the 
expiration of the time, if the payment was not made, the 
right of the mortgagee to hold the estate in fee simple would 
remain unimpaired. In the present case, the money was not 
paid, and the mortgagees were under no obligation, legal or 
equitable, to reconvey the estate. 
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As to the amount due on the note, the plaintiff has fur- 
nished no evidence ; but from the testimony introduced by 
the defendant, we think the evidence preponderates, that 
about the principal of the note was unpaid when the mortga- 
gees entered to foreclose; that no interest was paid during. 
the three years when the plaintiff was in possession as tenant 
under the mortgagees, and that the subsequent payments, 
after foreclosure, will not much, if any, exceed the amount 
of interest then due, as an equivalent for the rent. And as 
to the value of the estate, we think the sum received for it 
from the defendant was the true value. 

In whatever way, then, we consider the case, we think 
there are no facts proved, that entitle the plaintiff to the 
relief sought by the bill, and that the defendant is the bond 
fide purchaser of the estate, for value, and is entitled to hold 
it free of any claim from the plaintiff. 


Apptson Gace & others vs. Samuen, A. Rouwwins. 


Four persons formed a partnership in the ice business under the name of G., H. & Co., 
and transacted their business in Charlestown, (Mass.): The same persons and C. 
afterwards, by written articles, formed a partnership, under the name of C. & Co., 
in the business of shipping ice to Mobile, (Alab.) and selling it there: By these 
articles, G., H. & Co. were to ship ice to Mobile, consigned to C. & Co. and C. was 
to devote his personal attention to the sale of the ice there, and C. & Co. were 
to pay, from the proceeds of the sales, to G., H. & Co., a certain price, per ton, for 
the ice shipped at Charlestown, and also to pay rent for an ice house at Mobile, and 
all freights and expenses on the ice shipped, and all expenses of discharging and trans- 
porting it from the vessels to the ice house, and all other expenses of taking care of 
and selling it; and the proceeds of the sales, alter deducting all said expenses, were to 
be divided equally between C. and the firm of G., H. & Co.: R. made an agreement 
with the firm of G., H. & Co. to transport a cargo of ice for them, from Charlestown 
to Mobile, but did not fulfil his agreement; and the four members composing that 
firm brought an action against him to recover damages for breach of that agreement 
Held, that the action could not be maintained without joining C. as a plaintiff 
Suaw, C.J. dissenting. F 


¢ 


Tus was an action of assumpsit, brought by Addison Gage, 
Jacob Hittinger, T. T. Sawyer & J. H. Frothingham, as part- 
ners, doing business under the firm of Gage, Hittinger & Co. 
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to recover damages for the breach of the following agreement: 
‘Boston, June 28th 1843. For value received, I hereby 
agree, and do by these presents bind myself and vessel in the 
penal sum of one thousand dollars, to take on board brig Yu- 
catan, at Charlestown, a cargo of ice, and proceed direct to 
Mobile, at a freight or charter of two dollars and 345, per ton, 
2240 lbs. for each and every ton put on board, to be put on 
board and taken out free of expense to the vessel. Freight 
to be paid in specie or its equivalent. 

‘¢ NATHANIEL WHInsoR, 
as agent for G., H. & Co. agreeing to furnish said freight or 
charter upon the aforesaid conditions. 

.“¢ The customary commissions for procuring said freight or 
charter to be allowed to said Winsor. 

Ort, 7 SamueL A. Ro.ttns.” 

On the back of this agreement was written, ‘ We agree to 
the within. Gace, Hirrincrer & Co.” 

At the trial in the court of common pleas, before Wash- 
burn, J. the plaintiffs called witnesses, whose testimony tended 
to prove that the defendant, though requested, and though 
freight was offered to him, refused to perform his part of the 
above agreement, whereby the plaintiffs were obliged to char- 
ter another vessel, after several days delay, at a greatly en- 
hanced price. They then called C. P. Gage as a witness, 
who testified that the plaintiffs forwarded to him, at Mobile, 
163 tons of ice, by the brig Senator, in July 1843 ; that being 
the other vessel, chartered by the plaintiffs, as testified by the 
other witnesses. Upon cross-examination, being asked if he 
was not interested in the contract in suit, he replied that he 
was not, although he had been; that he had settled with the 
plaintiffs, and was allowed $80 by them, in October 1844, for 
his share of the claim sued in this action. He then testified 
that the plaintiffs and he formed a company in December 
1842, by the name of the Fresh Pond Ice Company, (which 
name was afterwards changed to that of C. P. Gage & Co.,) 
in the business of shipping ice to Mobile and there selling it. 
After stating some of the terms on which said company was 
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formed, and the manner in which its business was done, it 
appeared that their agreement was in writing ; whereupon the 
writing was produced, a copy of which is in the margin.* 


* «This agreement, made and entered into this twenty fourth day of De- 


cember 1842, by and between Gage, Hittinger & Co. of Charlestown, Massa- 
chusetts, and Charles P. Gage, now of said Charlestown but about to leave 
for Mobile, Alabama, witnesseth: That the said Gage, Hittinger & Co., on 
their part, hereby agree to ship to Mobile, Alabama, to be sold by said Charles 
P. Gage, such quantities of ice as he may from time to time order, and to keep 
him constantly supplied during the year 1843, and as much longer as they can 
hereafter agree; provided they, the said Gage, Hittinger & Co. are able to 
procure a sufficient stock from Fresh or Spy Ponds in Cambridge, Massachu- 
setts, or from the pond in Boxford, Maine, where they have recently erected 
ice houses. The said ice to be shipped to the Fresh Pond Ice Company, 
which is understood to be the said Gage, Hittinger & Co. and the said C. P. 
Gage. And the said Charles P. Gage agrees to devote his time and give his 
personal attention to the sale of said ice, and to do every thing in his power to 
promote the interest of said Fresh Pond Ice Company, at Mobile. And the 
said Fresh Pond Ice Company hereby agrees to pay, out of the proceeds of said 
ice, to said Gage, Hittinger & Co., for each and every ton shipped as above, 
as follows, viz. for ice cut directly from the pond, all fitted and stowed in the 
vessel’s hold, one vor dollars per ton; for ice taken from the houses, at any 


time previous to the middle of May 1843, two dollars per ton; and at any time 
during the season, later than the middle of May, two os dollars per ton; 
unless the expenses of getting the ice, the transportation from the pond to the 
wharf, &c., should be lessened or reduced from the present prices; in which 
case, the prices of ice to said Fresh Pond Ice Company, at Mobile, are to be 
lessened in proportion. And the said Fresh Pond Ice Company also agree to 
pay the rent of an ice house at Mobile, hired of John Beamis of Randolph, 
Massachusetts, at eight hundred dollars per annum, commencing December Ist 
1842, with an additional promise to said Beamis to pay him two hundred dol- 
lars more, provided the said ice company sell ice enough at said Mobile, at over 
one cent per pound, toamount to that sum. They also agree to pay all freights 
and expenses on all the ice shipped to said Mobile by said Gage, Hittinger & Co. 
and all expenses of discharging and transporting said ice from the vessels to the 
ice house, all labor and all other expenses of taking care of and selling said 
ice ; and if, after all this is done, any thing shall remain from the proceeds ot 
said ice, it is further agreed by said Gage, Hittinger & Co. and said C. P. 
Gage, that said balance shall be divided equally, one half to Gage, Hittinger 
& Co. and the other half to C. P. Gage. And the said C. P. Gage further 
agrees to remit to said Gage, Hittinger & Co., as often as possible and they 
may wish, (after paying the freights and expenses upon said ice,) the proceeds 
of said ice, till their claim for ice, shipped at the prices mentioned before, is 
answered or settled. Dated and signed at Charlestown, this twenty ninth 
day of December 1842. Chas. P. Gage, 
: Gage, Hittinger & Co.’ 
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The defendant thereupon moved the court that a nonsuit or 
verdict for the defendant should be ordered, because C. P. 
Gage was not made a plaintiff in this action; he being inter- 
ested asa partner in the benefits of the contract sued. The 
plaintiffs’ counsel contended that the evidence did not show 
such an interest in C. P. Gage, in the contract in suit, as to 
render it necessary that he should join in the action. But the 
judge ruled that the plaintiffs could not maintain the action, 
without joining said Gage as a plaintiff ; whereupon the plain- 
tiffs submitted to a verdict for the defendant, and alleged 
exceptions to the ruling. 

G. T. Bigelow, for the plaintiffs. The defendant, and 
Gage, Hittinger & Co. in Charlestown, were the only parties 
to the contract in suit. The latter acted as agents to the firm 
in Mobile, though they were also members of that firm. C. P. 
Gage was member of the latter firm, and not of the former. 
His interest in the contract might have authorized his joining 
in the action, but does not render him a necessary party. 1 
Chit. Pl. (6th Amer. ed.) 9, 10. Potter v. Yale College, 
8 Connect. 60. U. States v. Parmele, Paine, 252. West 
Boylston Manuf. Co. v. Searle, 15 Pick. 225. Story on 
Part. (1st ed.) p. 152, and note (1.) 

E.. R. Hoar, for the defendant. The defendant, not know- 
ing who the shippers were, contracted with Winsor, the 
broker, and with him alone; and to Winsor alone should he 
be answerable in a suit on the contract. But if the subse- 
quent assent of Gage, Hittinger and Co. enables them to sue, 
the members of the firm using that style, and also C. P. Gage, 
who, with them, was member of the Mobile firm, must join 
as plaintiffs, as the contract was for the account of all. Gar- 
rett v. Handley, 5 Dowl. & Ry]. 319. Alerander v. Barker, 
2 Crompt. & Jerv. 133, and 2 Tyrw. 140. If the firm here 
acted as agents of the firm in Mobile, in employing Winsor, 
there is no adjudged case that warrants a suit in their names. 

The opinion of a majority of the court was delivered at 
October term 1846, by 

Hussarp, J. The agreement npon which the action Is 


352 MIDDLESEX. 


Gage & others v. Rollins. 


founded contains no special promise on the part of the defend- 
ant to any person or persons, and the contracting party on the 
other side is N. Winsor, ‘‘ as agent for G., H. & Co;” and 
there is also a stipulation for ‘‘ the customary commissions for 
procuring said freight or charter to be allowed to said Winsor.” 
A. part of this contract is personal, as between Winsor and. 
the defendant ; and if Winsor had not been such agent, or if 
his act had been legally disavowed, as not within his author- 
ity, he would have been responsible to the defendant for the 
damages sustained by him, in case a cargo had not been fur- 
nished. But the agency having been affirmed, and*a breach 
of the agreement alleged to have taken place on the part of 
the defendant, the question arises, who are the proper parties 
to prosecute him for the non-performance of his agreement. 

The plaintiffs are A. Gage, Hittinger, Sawyer and F'roth- 
ingham ; and the defendant insists that, if Winsor is not the 
proper person to bring the action, then the present plaintiffs 
and Charles P. Gage are parties alone entitled to prosecute, 
if any persons have the right to do it ; and we are called upon 
to decide the point thus presented. Gage, Hittinger & Co. 
are extensive dealers in ice, having establishments for the 
procuring of it at Fresh Pond, Spy Pond and elsewhere, 
and for sending it to Charlestown and shipping it there; 
and wishing to establish a branch of the business in Mobile, 
they made an agreement with Charles P. Gage, under the 
firm of the Fresh Pond Ice Co., (afterwards altered to that of 
Charles P. Gage & Co.,) for supplying the city of Mobile 
with ice. 

The agreement between them was in writing and is in 
the case; and in deciding the question before us, it will be 
necessary briefly to state some of its provisions. It provides 
that Gage, Hittinger & Co. will themselves furnish the ice at 
given rates per ton, and will ship to Mobile such quantities as 
©. P. Gage shall order, to keep the market supplied, and that 
C. P. Gage will give his personal attention to the sale of the 
ice, and to the promotion of the interests of the company at 
Mobile. C. P. Gage & Co. agree to pay, out of the preceeds 
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of said ice, to Gage, Hittinger & Co. the cost of the ice, to 
pay the rent of an ice house and all freights and expenses on 
the ice shipped to Mobile, and all expenses there; and the 
profits, if any, they agree to divide equally. 

. It is not contended by either party that C. P. Gage was an 
agent of Gage, Hittinger & Co. to be paid by a share of the 
profits, or that he was a dormant partner; but it is agreed 
that they were copartners in the Mobile business; and we 
are called upon to determine whether the contract of Winsor 
was made for account of Gage, Hittinger, Sawyer & Froth- 
ingham, and that they are to be treated as agents for the 
house of C. P. Gage & Co. or whether it was a contract made 
for the partnership, which consisted of A. Gage, Hittinger, 
Sawyer, Frothingham and C. P. Gage, and in which they 

jointly were personally and beneficially interested. 

It is contended by the counsel for the plaintiffs that Gage, 
Hittinger & Co. and C. P. Gage & Co. were not only differ- 
ent firms, but were in law different persons; that Gage, 
Hittinger & Co. were the agents of C. P. Gage &°Co.; and 
that in this contract they were so far principals, that they 
may sue in their own names, though they might have joined 
C. P. Gage in the writ. On the other hand, the counsel for 
the defendant insists that he made the bargain with Winsor, 
without knowing who G., H. & Co. were, and that, if his 
contract was not with .Winsor alone, then A. Gage, Hittin- 
ger, Sawyer, Frothingham and C. P. Gage were the contract- 
ing parties; or, if C. P. Gage & Co. are considered as an 
independent firm, employing Gage, Hittinger & Co. as their 
agents, and the latter employed Winsor, who contracted with 
the defendant, then he denies that such intermediate agents 
can maintain an action in their own names, and that any 
such case can be found in the books. 

The question before us, like many other cases as to the 
proper joinder of parties, is not free from difficulty ; but ona 
consideration of the facts as they appear in the case, we 
think it may be settled without discussing the point raised 
on the argument, as to the rights of intermediate agents to 
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bring actions in their own names to enforce contracts in 
behalf of their principals. 

Partnerships often exist, in our cities, consisting of two or 
more individuals, who have a branch of their house in an- 
other city, where some other person is connected with them, 
and where he appears as head of the firm; but the concerns 
of the branch establishment are often limited to a particu- 

lar business or traffic connected with the. place where the 
branch is established, while the business of the other or 
principal firm is general. 

In the present case, the Charlestown house of Gusis Hit- 
tinger, Sawyer & Bfathi sham; were largely concerned in 
the ice business in the home and foreign markets. 

The same persons and C. P. Gage, in pursuance of the 
aforesaid agreement, were jointly concerned in the ice busi- 
ness between Charlestown and Mobile, which was conducted 
in Charlestown under the name of Gage, Hittinger & Co., the 
same partnership name with that of their general business ; 
and in Mobile under the name of C. P. Gage & Co., which 
was the style of the firm in that city ; and we are of opinion 
that all contracts relating to the Mobile business, whether 
made in Charlestown, Boston, Mobile or elsewhere, and 
whether made in the name of Gage, Hittinger & Co., or of 
C. P. Gage & Co., were in fact made for the same persons, 
and in the profit or loss of which they were jointly inter- 
ested ; and the question of liability does not turn, we con- 
ceive, on the fact whether the contract was made in the 
-name of the one firm or the other, or whether it was en- 
tered into in Charlestown or Mobile, but whether it was for 
and on account of the Mobile concern. And as this appears 
to have been the character of the transaction, in the present 
case, C. P. Gage, as a partner, was one of the contracting 
parties, is equally interested with the persons residing in 
Charlestown, and should join them in the suit. 

The law looks beyond mere names and firms, and sees who 
are the real parties, and treats them as the persons who are 
to enforce or defend their contracts. Manuf. §& Mech. Bank 
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v. Winship, 5 Pick. 11. Etheridge v. Binney, 9 Pick. 272. 
Baring v. Crafts, 9 Met. 380. Swan v. Steele, 7 East, 
210. 

The present agreement with the defendant was for a vessel 
to take a cargo of ice to Mobile, the freight or charter of 
which, as well as the cost of it, was to be paid by the funds 
of the firm there, was an item in their accounts, and in the 
profit or loss upon which C. P. Gage had a common and 
joint interest with Gage, Hittinger, Sawyer & Frothingham. 
In other words, it was a partnership contract of the five indi- 
viduals ; and though made in the name of Gage, Hittinger 
& Co. was for the account and benefit of the five. And it 
is held as law, that a transaction or contract entered into 
or made by one partner, and in his sole name, if in fact 
a partnership transaction, is not only such as between them- 
selves, but must be enforced in the name of the partners. 
This, we think, is clearly settled in the case of Garrett v. 
Handley, 5 Dowl. & Ryl. 319, and 4 Barn. & Cres. 664. 
That was a suit where one partner declared on a guaranty 
given to him alone for the repayment of money to be ad- 
vanced to another on the strength of the guaranty of the de- 
fendant ; but it appearing that the money so advanced was 
out of the partnership funds, and not that of the individual 
partner suing, the court held that the guaranty ought to have 
been declared upon according to its legal effect, and that the 
individual partner could not sue alone. And with this 
agrees the case of Alexander v. Barker, 2 Crompt. & Jerv. 
133, and 2 'T'yrw. 140. There the promise was made to 
one member of a firm, on application to him for a loan of 
money ; but it appearing that the money was advanced out. 
of the funds of the firm, the court held that the partners 
were the proper parties to sue for the money lent ; acting on 
the principle that those who are beneficially interested are 
the parties to sue. And so here, the contract, though in 
form with Gage, Hittinger & Co. was in fact the contract of 
the five partners, and they are the parties entitled to the re- 
dress sought for, in a suit to recover damages for the breach 
of contract. 


356 MIDDLESEX. 
Gage & others v. Rollins. 


We think the mistake of the plaintiffs’ counsel hes in 
treating the partners here as agents for the house in Mobile, 
and authorized, as such, to enforce contracts made with third 
persons, as principals. But we are of opinion that the dis- 
tinct characters of agents and partners are not thus to be 
blended ; and though the business is done here in the name 
of Gage, Hittinger & Co. for the Mobile house, it is not done 
by them in the capacity of agents, but as partners, and in 
the manner in which, for convenience between themselves, 
they choose to carry on the business. The fact that the 
partners here do business in the name of their general firm, 
and the partner in Mobile does it in the name of the firm 
there, cannot affect the interests of third persons, who have 
a legal right to treat them as partners in the transactions 
of such joint business. 

This is one of those cases respecting the proper joinder of 
parties, in which lawyers and judges may, on the several 
views taken by them, come to different conclusions. While 
we regret, in this case, to differ among ourselves, we have 
reason, on the other hand, to be grateful that we are so gen- 
erally brought to the same conclusions, though we may 
sometimes arrive at the like results for different reasons. 
In this case, a majority of the court are of opinion that the 
exceptions should be overruled, and the nonsuit confirmed. 

SHaw, C. J. Iregret that I cannot agree with my breth- 
ren in the opinion now given. ‘That opinion is, that upon 
the facts appearing in the report, Charles P. Gage was a party 
to the contract sued upon, and because he is not made a 
party to the action it cannot be maintained. ‘The question 
is not whether he was interested in the results of the con- 
tract. If he was, and that interest was not or could not be 
removed, he was not a competent witness. But one may be 
consequentially interested in many ways, when he is nota 
party. 

This is an action brought to recover damages for the non- 
performance of a plain, direct and express contract, in which 
Rollins the defendant. on the one side, engaged with the firm 
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of Gage, Hittinger & Co. on the other side, to carry a cargo 
of ice to Mobile, at an agreed rate. The contract was made, 
on the part of the plaintiffs, by a broker professing to act as 
their agent, and was afterwards ratified by them. Then we 
must inquire, who are designated by the firm Gage, Hittinger 
& Co. The evidence is clear, that the general firm in- 
cluded the four persons named in the writ, to wit, Addison - 
Gage, Jacob Hittinger, T. T. Sawyer and J. H. Frothing- 
ham, a firm carrying on the iee business extensively, in all 
its branches, in Charlestown. In this firm Charles P. Gage 
was not a partner. But they entered into a sub-contract with 
Charles P. Gage, for the establishment of a house or agency 
at Mobile, for the sale of ice, to be personally superintended 
by him. In that sub-concern, the general firm were part- 
ners, but that did not make Charles P. Gage a partner in the 
general concern. 

Then if we look at the terms of the sub-contract, between 
Gage, Hittinger & Co., on the one side, and Charles P. Gage 
on the other, the result will be the same. Gage, Hittinger 
& Co. agree to ship ice to Charles P. Gage & Co. at Mobile. 
An agreement to ship is an agreement to contract with 
ship-owners for the transportation of merchandize. The 
entering into such contract as the present, therefore, was a 
part of the business to be done by the Charlestown firm, and 
not a part of the business of the Mobile firm. The plaintiffs, 
therefore, composing the firm of Gage, Hittinger & Co., were 
doing what they stipulated with C. P. Gage that they would 
do, that is, to furnish the ice here, and contract for the trans- 
portation of it. 

It is true that, by the sub-contract, Charles P. Gage & 
Co., the Mobile firm, were to pay the freight at Mobile. 
That appears to me to make no difference. A ship-owner 
has two remedies for his freight ; first, the contract of the 
shipper, and secondly, a lien on the cargo. Now the stip- 
ulation of C. P. Gage with Gage, Hittinger & Co., that he 
would pay the freight at Mobile, out of the proceeds, was 
only stipulating to do that which, as consignee, he would be 
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bound to do, that is, to pay the freight before he could re- 
ceive the cargo. But that did not make him a contracting 
party with the ship-owner. 

It appears to me that the contract entered into by the de- 
fendant, to carry this cargo of ice, was made with the firm 
of Gage, Hittinger & Co. in which Charles P. Gage was not 
included, and that the plaintiffs are well entitled to maintain 
the action without joining him. 

: Exceptions overruled. 
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Lemvet Fuuuer vs. Seuire FRENCH. 


After an owner of land flowed by a mill dam has a verdict: for annual damages allowed 
and recorded, he may maintain an action under the Rev. Sts. c. 116, § 24, against the 
owner or occupant of the mill, for the sum due and unpaid for the three years next 
preceding the commencement of such action, although the mill and dam are de- 
stroyed ; provided the owner has not abandoned his mill privilege. 

A mortgagee of a mill, mill dam and privilege, who has taken and kept possession for 
condition broken, is liable to an action, on the Rev. Sts. c. 116, § 24, for the unpaid 
annual damages for flowing land, which have been awarded by verdict against the 
mortgagor. 


THs was an action of assumpsit, founded on the Rev. 
Sts. c. 116, §¢ 24, and commenced on the 29th of August 
1842, to recover of the defendant, as the owner and occu- 
pant of a mill dam and privileges in Attleborough, known 
by the name of the City Factory, the annual compensation 
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formerly awarded to the plaintiff, by a jury duly empannelled 
for that purpose, against Daniel Reed and Ira Newman, 
then owners and occupants of said mill dam and privileges, 
for flowing the plaintiff ’s land. 

At the trial in the court of common pleas, before Wal- 
hams, C. J. the plaintiff introduced evidence of his proceed- 
ings on a complaint against said Reed and Newman for flow- 
ing his land by means of said mill dam, and the acceptance, 
by the court of common pleas, at June term 1835, of the 
verdict of a sheriff’s jury, estimating and assessing the dam- 
ages caused to the plaintiff by such flowing at $ per 
annum. 

The plaintiff also introduced evidence tending to show 
that the defendant was the owner and occupant of said 
City Factory estate, at and before the commencement of 
this action; and that three years’ damages, so as aforesaid 
assessed for the plaintiff, were due and unpaid when the 
action was commenced. 

It further appeared in evidence, that in the year 1836, be- 
fore the plaintiff had any title to or possession of said estate, 
the main body of the factory, which stood .on the dam afore- 
said, was consumed by fire, leaving unconsumed an addition, 
for a steam engine and boiler, about twenty feet long, and 
twelve feet wide, and two stories high which had been 
erected adjoining to the main building, but which never had 
contained any machinery carried by water power. It also 
appeared that the factory had never been rebuilt, and that 
the water wheel, floom and dam remained whole after the 
fire: That, after the said burning, shafts were put down, 
connected with the water wheel, and leading from the wheel 
to said addition to the factory, and thence into a shop stand- 
ing a few rods distant, on said factory estate, and which had 
been occupied for a store and for mechanical operations ; 
that certain machinery was then put into said shop, and was 
used for various purposes, being moved and carried by water 
power, by means of said water wheel and shafts; and that 
previously, no machinery, in the shop, had been carried by 
water power: ‘That the machinery, so placed in the shop, 
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continued to be used, by means of the water power aforesaid, 
until the 8th of January 1841, when all that part of the dam 
which was built upon and across the natural bed and chan- 
nel of the stream was carried away by a flood, leaving a 
free and unobstructed passage for the stream in its natural 
course and channel, and leaving the said water wheel, floom 
and other parts of the dam still standing; and that no part 
of the dam so carried away had since been rebuilt. It did 
not appear that any thing had since been done, at or near 
said dam, or on said City Factory estate, by the defendant or 
others, by which the water in said stream had been obstruct- 
ed, or the plaintiff’s land flowed. But there was no evi- 
dence tending to prove that the defendant had ever, by word 
or deed, abandoned his right to rebuild the dam and factory 
and to flow the plaintiff’s land as was heretofore done, or 
had in any way lost or relinquished his said mill privileges. 

It also appeared, that on the 13th of August 1838, Ingram 
& Brown, then owners of said mill dam and estate called the 
City Factory estate, conveyed it to the plaintiff, in fee and 
in mortgage, as collateral security for the payment of certain 
promissory notes, the last of which payments was to be in 
forty two months from said date ; that they continued in pos- 
session of said mortgaged premises until the 19th of April 
1841, when the defendant entered and took possession there- 
of for condition broken and for foreclosure, and has ever since 
had actual possession and occupation thereof, by virtue of 
his said mortgage. 

The judge instructed the jury, that upon the foregoing 
facts, if satisfactorily proved, the plaintiff was entitled to a 
verdict ; and the jury returned a verdict for him accordingly. 
The defendant thereupon alleged exceptions. 

Coffin, for the defendant. 

Wilkinson §& Daggett, for the plaintiff. 

Suaw, C.J. The plaintiff, being owner of land flowed by 
a mill dam, formerly recovered judgment for his annual dam- 
ages, on his own complaint, against those who were then 
ywners of the mill and dam. ‘This is conclusive evidence of 
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his right to recover of them or their successors, till the privi- 
lege is abandoned. French v. Braintree Manuf. Co. 23 Pick. 
216. ‘The case shows no abandonment. The City Factory 
was burnt down, but the dam remained and raised the water ; 
and the water power was in fact used, by means of gearing 
connecting the water wheel with machinery. The dam was 
afterwards carried away ; but this did not extinguish the mill 
owner’s right. He might, within any reasonable time, and 
at any season of the year, rebuild the dam, by which the 
plaintiff ’s land was constantly liable to be flowed. Nothing 
short of an abandonment will extinguish the mill owner’s 
right to flow; and whilst that right continues, the land owner’s 
corresponding right to damage also continues. Here there 
has been no express abandonment, and no evidence from 
which an abandonment can be inferred. 

And the court are also of opinion, that the defendant, as 
mortgagee in possession, is liable to this action, being privy in 
estate with the former owners, against whom the judgment 
was recovered. ‘he rule that a mortgagee is, to most pur- 
poses, regarded as owner, is founded on principle, and con- 
firmed by analogous cases. He takes the profits. He has 
the actual and beneficial use of the plaintiff’s land. He is 
seized and possessed ; and the mortgagor’s interest is reduced 
to aright to redeem. ‘T‘he annual damages, which are in 
the nature of a rent-charge, should properly come out of the 
annual earnings and profits of the estate, which are taken by 
the mortgagee. Before entry, the mortgage, to many pur- 
poses, is regarded as a pledge ; the mortgagor holds the estate 
and takes the profits. But after entry, the mortgagee holds 
the estate, and enjoys all the benefits, and is subject to all the 
burdens of an owner. He has the use of the estate, receives 
the rent, enjoys the right of a freeholder, with the civil and 
political privileges incident to that relation. On the other 
hand, he is bound to pay all taxes and to perform all other 
duties incident to the ownership of the estate. The court 
are therefore of opinion that this action may be well main- 
tained against him, as mortgagee in possession. 

Exceptions overruled. 
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Bensamin M. Bosworru vs. INHABITANTS OF SWANSEY. 


A person who travels on the Lord’s day, neither from necessity nor charity, cannot 
maintain an action against a town for an injury received by him, while so travelling, by 
reason of a defect in a highway which the town is by law obliged to repair. 

In an action against a town, to recover damages for an injury received by the plaintiff 
by reason of a defect in a highway which the town is by law obliged to repair, and 
over which the plaintiff, when he received the injury, was travelling on the Lord’s 
day, upon secular business, the burden of proof is on the plaintiff to show that such 
travelling was from necessity ot charity. 


T'u1s was an action on the Rev. Sts. c. 25, $ 22, for an in- 
jury alleged to have been received by the plaintiff, by reason 
of a defect in a highway, in the town of Swansey, which said 
town was by law obliged to repair. 

At the trial in the court of common pleas, before Wells, 
C. J. it appeared that the injury set forth in the plaintifi’s 
declaration was sustained by him, as therein alleged, on the 
11th of June 1843, being the Lord’s day, in the forenoon of 
said day, as he was travelling from Warren, (R. I.) where he 
resided, to Fall River, on business connected with the conduct 
of a cause then pending in the district court of the United 
States in Rhode Island. The defendants admitted that they 
were by law bound to keep said highway in repair. 

The judge instructed the jury, that the plaintiff would not 
be entitled to recover, unless he satisfied them that his trav~ 
elling on the Lord’s day was from necessity or for purposes of 
charity ; that it being admitted that his business was of a sec- 
ular character, the burden was upon him to show the hecessity 
of transacting this business on the Lord’s day. 

The jury found a verdict for the defendants, and the plain- 
tiff alleged exceptions to the judge’s instructions. 

Coffin, for the plaintiff. The Rev. Sts. c. 50, $2, forbid 
travelling on the Lord’s day, except from necessity or charity, 
under a penalty of $10 for every offence. This is all the 
penalty which the law imposes. See Comyns v. Boyer, Cro. 
Eliz. 485. Geer v. Putnam, 10 Mass. 312. Clap v. Smith, 
16 Pick. 247. Johnson v. Day, 17 Pick. 106. 
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As the plaintiff has sustained an injury by reason of a de- 
. fect in a way which the defendants were legally bound to 
keep in repair, the burden of the defence rests on them. 

Battelle & H. Williams, for the defendants. 'The case 
cited from Cro. Eliz. 485, was declared, in Drury v. Defon- 
taine, 1 Taunt. 136, not to be law; and it has long been set- . 
tled that a penalty annexed to an act, by statute, implies a 
prohibition, and renders the act as illegal as if it were express- 
ly prohibited. Story on Con. $$ 162, 219, and cases there 
cited. When the plaintiff grounds his action, as in this case, 
on a violation of law, the law will not assist him to recover. 
In Lyon v. Strong, 6 Verm. 219, it was held that no action 
could be maintained on a warranty, made on the sale of a 
horse (which was not an act of necessity or charity) on the 
Lord’s day. See Story on Con. § 221. 23 Amer. Jurist, 
10, 11. 

.In Geer v. Putnam, 10 Mass. 312, the question arose on 
a demurrer to a plea which did not show that the note de- 
clared on was given before sunset, or that the promisee knew 
that it was given on the Lord’s day. Besides; the plea did 
not negative necessity and charity. It was an utterly insuf- 
ficient plea, and the decision is no authority for the present 
plaintiff. And in Clap v. Smith, 16 Pick. 247, it did not ap- 
pear that there was any violation of the law for the observ- 
ance of the Lord’s day. For aught that appears, the schedule 
to the assignment, in that case, might have been affixed after 
sunset. 

The instruction as to the burden of proof was correct. It is 
to be applied to the case, as shown in evidence, namely, after 
proof that the plaintiff was engaged in secular business when 
he received the injury. The plaintiff was bound to prove his 
cause of action affirmatively ; and the burden is on him who 
holds the affirmative, unless he brings himself within some 
established exception. The necessity of his travelling, if it 
existed, was peculiarly within his own knowledge; and for 
this reason the burden of proving it was on him. Greenl. on 
Ev. $79. I Stark. Ev. 376. Peake on Ev. ¢.5,$ 1. Lane 
v. Crombie, 12 Pick. 177. 
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._ SHaw, C. J. This was an action to recover ,damages 
against a town for a defect in their highway, by means of 
which the plaintiff sustained a loss. It appeared that the 
accident occurred on the Lord’s day. 

It has been repeatedly decided that, to maintain this ac- 
tion, it must appear that the accident was occasioned exclu- 
sively by the defect of the highway; to establish which, 
it must appear that the plaintiff himself is free from all just 
imputation of negligence or fault. Smith v. Smith, 2 Pick. 
621. Howard v. North Bridgewater, 16 Pick. 189. And 
in these and other cases, it has been held that the burden of 
. proof is on the plaintiff, to prove affirmatively that he was so 
free from all fault. Adams v. Carlisle, 21 Pick. 146. Lane 
v. Crombie, 12 Pick. 177. The court are of opinion that this 
case comes within this principle. The Rev. Sts. c. 50, $ 2, 
provide that ‘“‘no person shall travel on the Lord’s day, except 
from necessity or charity,” and that “‘ every person so offending 
shall be punished by a fine, not exceeding ten dollars for every 
offence.” The act of the plaintiff, therefore, in doing which 
the accident occurred, was plainly unlawful, unless he could 
bring himself within the excepted cases ; and this would bea 
species of fault on his part, which would bring him within 
the principle of the cases cited. It would show that his own 
unlawful act concurred in causing the damage complained of. 
Then if he would bring himself within either of the excep- 
tions, he must prove the fact which the statute makes an 
exception. In the case last above cited, Lane v. Crombie, 
the verdict was set aside, because the judge instructed the 
jury, that after the negligence of the defendants had been 
proved, if they relied on want of due care on the part of the 
plaintiff, the burden was upon them to prove it. This was 
held to be erroneous, and the burden was decided to be on 
the plaintiff to prove herself free from all fault. On this 
ground the verdict was set aside, although the evidence was 
such that probably the di-ection in regard to burden of proof 
had not much influence. 

- The court are therefore of opinion that the instruction of the 
31 * | 
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judge was. right, that the burden of proof was on the plaintiff _ 
to show that his travelling on the Lord’s day was from ne- 
cessity or for purposes of charity. 
What constitutes such necessity or purpose of charity, are - 
questions not raised by the bill of exceptions, 
Exceptions overruled. 


————_—_—_——. 


{ 


Davin Currer vs. Jonn MILK. 


A devise of land to the testator’s “son W. and his oldest male heir forever” gives an 
estate tail to W. | 

W., a tenant in tail, mortgaged his real estate by a deed in the usual form of a mort- 
gage of an estate in fee simple, executed in the presence of two subscribing witnesses, 
acknowledged and recorded: His right of redeeming the estate was seized and sold 
onan execution against him, and a deed thereof, executed in the presence of only one 
subscribing witness, was given by the officer to M.and H., the purchasers: W. after- 
wards gave to M. a quitclaim deed of the mortgaged estate, executed in the presence 
of two subscribing witnesses, acknowledged and recorded; and M. paid the debt for 
which W. mortgaged the estate. Held, that the estate tail was barred, and anin- 
heritance in fee simple vested in M., under the provisions of St. 1791, c. 60. 


Writ oF ENTRY to recover a tract of land in Westport, 
known as the Allen lot. ‘Trial, on the issue of nul disseizin, 
before Shaw, C. J. whose report was as follows: 

The demandant claimed title under Paul Cuffee, his grand- 
father, who died seized of the estate, and who made a will, 
which, after his decease in 1817, was duly proved and allowed. 
The will contained the following clause: “ Also I give to my 
son, William Cuffee, and to his oldest male heir forever, the 
lot of land which I bought of Ebenezer Eddy, called the Allen 
lot.” ‘The testator also bequeathed to said William some 
personal property, and $300 to enable him to build a house on 
the land devised. 

It was proved or admitted, that William Cuffee was the 
eldest son of Paul Cuffee; that he entered on the demanded 
premises, under the devise; that he died about the year 1838; 
that the demandant was his eldest son, and was, at the time 
-of the trial, between eighteen and nineteen years of age. The 
tenant, conceding that William Cuffee took the estate under 
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the devise, contended that the devise gave an estate tail ; that, 
- as tenant in tail, he had a right to bar the entail; and that he 
did bar it, conformably to St. 1791, ¢. 60, by several con- 
veyances, through which the tenant had a right to hold 
the estate in fee. To establish this defence, the tenant 
offered the following evidence: Ist. A mortgage of the de- 
manded premises made by said William Cuffee to Isaac Lit- 
tle, in the usual form of a mortgage of a fee simple estate, 
dated February 23d, 1822, acknowledged on the same day be- 
fore a justice of the peace, and recorded March 11th 1822, 
attested by two witnesses, purporting to be made on the con- 
sideration of $400, and conditioned for the payment of $400, 
and interest, in two years. 2d. A judgment of the supreme 
judicial court, at April term 1823, in favor of Peleg Slocum 
against Paul Cuffee, William Cuffee and William Mingo, for 
$132-50 debt, and $57-:70 costs; a writ of execution issued 
on said judgment ; a seizure and sale, on said writ, of William 
Cuffee’s equity of redemption in said premises ; a deed thereof, 
dated July 3d 1823, by Samuel Barker, deputy sheriff, to John 
Milk (the tenant) and Bradford Howland, as the highest bid- 
ders and purchasers. ‘This deed was executed in the presence 
of only one witness, and was not recorded till after this action 
was instituted. ‘The equity of redemption was not attached 
on the original writ in the action in which said judgment was 
recovered. 3d. A deed from William Cuffee to said John Milk, 
dated July 4th 1823, for the consideration of $57.59, executed 
in presence of two witnesses, acknowledged on the same day, 
and recorded on the next day, purporting to be a quitclaim 
and release of all said William’s right, title and interest in the 
premises. Ath. A judgment of the supreme judicial court of 
_ April term 1827, continued by adjournment to August, in 
favor of Isaac Little against John Milk, for possession of the 
described premises, with costs taxed at $3648. 5th. Pay- 
ment on the 24th of September 1827, of $462 and balance, 
$57-77, in full satisfaction and discharge of the aforesaid mort- 
gage, and for the redemption thereof. 3 

The demandant contended that the devise was of a life 
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estate to William, with remainder to his oldest male heir ; and 
also, that if it was a devise of an estate tail, yet the remainder 
in tail to the demandant was not barred by either or all of the 
conveyances stated. 

A verdict was taken by consent, for the demandant, subject 
to the opinion of the whole court upon these questions. 
Judgment to be entered on the verdict, if the devise consti- 
tuted an estate tail, and the entail is not barred ; otherwise, 
the verdict to be altered and amended, so as to stand as a ver- 
dict for the tenant. 

Coffin, for the tenant. The case shows that William Cuf- 

fee had no issue when the will was made, and he therefore 
took an estate tail in the demanded premises, and could take 
in no other way. Guilb. Dev. (3d ed.) 33. Wild’s case, 6 Co. 
17. Parr v. Swindels, 4 Russell, 288. Nightingale v. Bur- 
rell, 15 Pick. 114. Parkman v. Bowdoin, 1 Sumner, 364. 
The estate tail was barred by the deeds under St. 1791, c. 60. 
Wheelwright v. Wheelwright, 2 Mass. 447. Williams v. 
Hichborn, 4 Mass. 189. 
- Eliot, forthe demandant. Admitting that William Cuffee’s 
estate in the demanded premises was an estate tail, it has not 
been barred. His first deed was a mortgage, and he retained 
the estate, as to all persons besides the mortgagee, and might 
have conveyed it to a third person, so as to have barred the en- 
tail. Bolton v. Ballard, 13 Mass. 227. The judgment, and the 
proceedings under it, did not bar the entail. After the equity 
was seized on execution, the entail might have been barred 
by a proper deed of conveyance. Bigelow v. Willson, 1 
Pick. 485. The land itself might have been taken on the 
execution. White v. Bond, 16 Mass. 400. 

The officer’s deed of the equity was not so executed as to 
bar the entail, there being only one witness to it. By Sz. 
1798, c. 77, $ 5, which was in force when this deed was 
made, such deed was as “ effectual to convey the debtor’s right 
in equity asif the same had been made and executed by such 
debtor.’ The mere right in equity might have been con- 
veyed by the debtor, by a deed attested by a single witness; 
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but by St. 1791, c. 60, $ 1, a tenant in tail, in order to bar the 
entail by deed, must do it by conveying “in fee simple, by 
deed duly executed before two or more credible subscribing 
witnesses, for a good and valuable consideration, bond fide.” 

The quitclaim by William Cuffee to the tenant was not a 
conveyance “in fee simple.” It only authorized the tenant 
to redeem the mortgage. Besides; the consideration of $57 
was manifestly insufficient for a bond fide conveyance of the 
fee. Soule v. Soule, 5 Mass. 64, 65. 

Coffin, in reply. The mortgage conveyed a fee simple, and 
the subsequent proceedings divested the mortgagor (tenant in 
tail) of all his estate. An officer’s deed of an equity of re- 
demption need not have two subscribing witnesses. If exe- 
cuted in such a manner as would render the mortgagor’s deed 
thereof valid, it will make a valid transfer to the purchaser. 
But two witnesses are not necessary to any deed in this Com- 
monwealth, except that of a tenant in tail, when he seeks to 
bar the entail by a conveyance in fee simple; and this is 
required by special provision of S¢. 1791, c. 60. By $2 of 
that statute, lands held in fee tail are made subject to the pay- 
ment of the debts of the tenant in tail, like other real estates. 
Of course, they are subject to the same proceedings only as 
other real estates. 

In Soule v. Soule, cited for the demandant, there was no 
consideration, either good or valuable, for the deed by which 
it was attempted to bar the entail. See 15 Pick. 120, 121. 

Witpe, J. The demandant claims under the will of his 
grandfather, Paul Cuffee, who died seized of the demanded 
premises. 'The words of the devise are, ‘also, I give to my 
son William Cuffee, and to his oldest male heir forever, the 
lot of land which I bought of Ebenezer Eddy, called the 
Allen lot.” Some personal property also was bequeathed to 
the said William, together with $300 to enable him to builda - 
house on the lot devised. 

It was contended on the part of the demandant, at the 
trial, that he, being the eldest son of the said William, took a 
remainder under the will; but this construction of the will 
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has not been maintained at the argument, and it is very clear 
that the estate devised to William was an estate tail. 
The only question therefore is, whether the entail was 


barred by the deeds and the proceedings reported; and we are _ — 


of opinion that it was so barred. It is true that the estate 
tail was not barred by the mortgage deed, as the whole estate 
was not thereby conveyed, within the meaning of S¢. 1791, 
c. 60, $ 1. But the mortgagor’s equity of redemption was 
afterwards legally seized and sold on execution to the tenant 
and Bradford Howland, and by this seizure and sale William 
Cuffee was divested of his whole remaining estate and inter- 
est in the mortgaged premises ; and under the second section 
of the statute the bar was complete. ; 

It was objected that the deputy sheriff’s deed was not 
effectual to complete the bar, because it was not executed be- 
fore two witnesses, as required by the first section of the stat- 
ute. But this deed conveyed the mortgagor’s right and title, 
by virtue of the second section, which declares all estates in 
fee tail to be subject to the payment of the debts of the tenant 
m tail, in the same way and manner as other real estates are 
liable and subject ; and it cannot be questioned that the depu- 
ty sheriff’s sale would have been valid, if the mortgagor had 
held the estate in fee simple. If, however, there had been 
any defect in the seizure and sale of the equity, the same 
would have passed by the deed of release of the said’ Wil- 
liam Cuffee to the tenant, which was executed in the presence 
of two witnesses, and was made bond fide and for a valuable 
consideration, as the statute requires. But, in the opinion of 
the court, the deputy sheriff’s sale was effectual to convey the 
mortgagor’s equity of redemption, and no confirmation of the 
tenant’s title was necessary. 

The verdict is to be altered and amended, so as to stand as 
a verdict for the tenant, and judgment thereon is to be ren- 
dered accordingly. 
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Mary D. Hownanp vs. Isaac VINCENT. 


An owner of land made an excavation therein, within a foet or two of a public street, 
and used no precaution against the danger of falling into it: A person passing in 
the night time, went over the line of the street, fell into the excavation and was 
injured, Held, that the owner of the land was not liable to an action for the injurv 
thus caused. 


TRESPASS UPON THE CasE to recover damages for the in- 
jury hereinafter stated. At the trial in the court of common 
pleas, before Wells, C. J. the following facts were proved or 
admitted : 

In April 1844, and previously, the defendant owned an 
estate in New Bedford, on the south side of Union Street, 
called the Eagle Hotel. ‘This hotel fronted on said street ; 
and west of the entrance, between the western wing of the 
hotel and the south line of said street, was an open space, about 
seven and a half feet wide. About the first of said April, the 
defendant caused the piece of ground in said open space to be 
dug out for the purpose of making cellar rooms under the 
west wing of said hotel. ‘The earth was removed to the 
depth of about four feet. A back wall was made on the 
side of the excavation next to the street. The face of this 
wall came within about a foot and a half of the south line of 
said street, and at one place, where there were steps to go 
down into the cellar, the back of the top step came within 
about half a foot of the line of the street. No guard or fence 
was put up, nor any light kept burning at night. 

The person employed by the defendant to put the prem- 
ises in order, and replace the flagging on the sidewalk, 
(which had been taken up at this place, while the defend- 
ant’s said work was in progress,) was the town surveyor of 
highways, who had charge of the streets. ‘The chairman ot 
the selectmen of New Bedford passed this place almost every 
day, and had notice of the condition of the street and of the 
defendant’s premises at this place, several days before the ac- 
cident (hereinafter mentioned) happened to the plaintiff. 


372 BRISTOL, PLYMOUTH, &c. 


Howland v. Vincent. 


On the evening of the 20th of April 1844, and after dark, 
the plaintiff, when walking upon the sidewalk, fell into the 
excavation thus made by the defendant, and was thereby 
much injured. 

For the purposes of the trial, it was agreed that no negli- 
gence was attributable to the plaintiff. 

The judge ruled that the action could not be maintained, 
and a nonsuit was entered. The plaintiff alleged exceptions. 

Elliot, for the plaintiff. The defendant is answerable on 
the maxim, sic utere tuo ut alienum non ledas, for his negli- 
gence in not doing what was reasonable to guard against 
injury from the excavation made by him by the side of the 
street. Com. Dig. Action upon the case for Negligence, A. 
5.6. Anon. Cro. Eliz. 10. Clark v. Foot, 8 Johns. 421. 
Bush v. Brainard, 1 Cow. 78. Rooth v. Wilson, 1 Barn, & 
Ald. 59. Every person, in exercising his own rights, is 
bound to a cautious regard for the rights of others, and is 
answerable for injuries caused by his want of such regard. 
See 17 Johns 99, per Woodworth, J. The defendant should 
have guarded against the danger to which he exposed pas- 
sengers, by putting a railing between the street and the ex- 
cavation, or by placing a light there by night. 

If it be said that the plaintiff did not fall from the street, 
but from the plaintiff’s land, the answer is, that he, by not | 
fencing out his land, consented that the plaintiff and others 
should go upon it, and cannot now deny her right to go there. 

The town would seem not to be lable to the plaintiff; 
for the defendant left a narrow space between the highway 
and his private property, so that the injury was received out 
of the highway. Tisdale v. Inhabitants of Norton, 8 Met. 
388. 

O. Prescott, for the defendant. 'The town, if any party, 
is liable to the plaintiff, as its officers had notice of the dan- 
ger, and took no precautions against it. : 

The defendant made only a lawful use of his own prop- 
erty, and no negligence is shown. He was not bound to 
keep a lamp, to show that the town had not made a railing. 
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Nor was he bound to make a railing. If the question were 
between the defendant and adjoining owners of land, he 
would clearly not be liable. Panton v.-Holland, 17 Johns. 
100. Callender v. Marsh, 1 Pick. 418. T'hurston v. Han- 
cock, 12 Mass. 220. Com. Dig. Action upon the case fora 
Nuisance, C. 

The plaintiff was out of the highway, and upon the de- 
fendant’s land, when she received the injury complained of ; 
and the case of Blyth v. Topham, Cro. Jac. 158, 159, cited 
in Com. Dig. whi sup. and 1 Rol. Ab. 88, seems decisive 
against her right to recover. In that case, a man made a pit 
in his land, near the highway, and another’s horse fell into it 
and perished. It was held that the digging of the pit was 
no wrong to the owner of the horse, and that he had no rem- 
edy for his loss. | | 

The cases cited for the plaintiff differ essentially from this, 
as they all proceeded upon the ground of negligence in the 
defendants. 

Housgparp, J. That the defendant had a right to excavate 
the earth, for the purpose of making cellar rooms under that 
portion of his estate where the accident happened, is not con- 
tested. There is no pretence that the defendant was actu- 
ated by malice, and the only question is, whether he has 
_ been guilty of such negligence as to expose him to the plain- 
tiff’s demand for damages by reason of the injury she has 
sustained, on the application of the maxim, sic utere tuo ut 
alienum non ledas. ity 4 

The defendant had a right to dig to the line of his estate ; 
and as between abutters such digging is justified by ancient 
and modern decisions, on the well received principle that the 
proprietor has the entire dominion over the whole of his own 
estate. 2 Rol. Ab. 565. Thurston v. Hancock, 12 Mass. 
220. Panton v. Holland, 17 Johns. 92. 

The defendant did a lawful act on his own premises, and 
we cannot hold him responsible for injurious consequences 
that may have arisen by reason of it, unless it was so done 
as to constitute action ble negligence. | 

VOL. X. 32 
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It is laid down in Com. Dig. Action wpon the case for a 
Nuisance, C. that “the action does not lie if a man make 
a ditch in his waste, which lies near the highway, within 
thirty six feet of the highway, into which the horse of an- - 
other falls; for the ditch in his own soil was no wrong to 
the other, but it was his fault that his horse escaped into the 
waste.” 1 Rol. Ab. 88. ioe 

The cases put. by the plaintiff’s counsel are those where 
the acts are lawful, but are done so negligently that an 
injury immediately follows to the property or person of 
another; asa fire kindled negligently ; shooting a gun care- 
lessly ; neglecting to take care of a dog, knowing he will 
bite, &c. Com. Dig. Action upon the case for Negligence, 
A. 5,6. Clark v. Foot, 8 Johns. 421. Here the plaintiff 
went out of the highway and met with the accident. If she 
had kept within it, no injury would have taken place ; and 
though it is agreed, for the purposes of this trial, that she 
was guilty of no negligence, yet that will not throw upon 
the defendant the consequences of her going off the street ; 
for he does not appear to have been guilty of negligence. 
And where neither party is in fault and an accident takes 
place, it is damnum absque injuria. 

Though the defendant may have, before this, permitted 
the public to travel over this piece of ground, they acquired 
no right thereby ; and he could use it differently, and for his 
own purposes, as like property is enjoyed, when and in such 
manner as he pleased. The public could not of right walk 
over it, and his mtention to appropriate it to his private use 
had been sufficiently manifested by the work he had caused 
to be done there, for some time previous to the accident ; and 
thus the permissive use had been taken away. .We know of 
no rule of the common law requiring him to fence the prem- 
ises in the situation in which they were then; and we have 
seen no by-laws of New Bedford, imposing duties upon the 
abutters on. the highways, in matters of a like nature with 
this. 

It has been said in argument, with apparent confidence, 
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that the town of New Bedford must be liable if this defend- 
ant is not. But before we can say that such a consequence 
can follow from this decision, we must hear what the town 
has to advance. Audi alteram partem. And in deciding this 
case, we express no opinion in regard to the liability of the 
town, if a suit against it should hereafter be brought. This 
1s one of those cases where the lines which distinguish be- 
tween the respective rights of the parties are very faint ; but 
on the whole we think the plaintiff has no cause of action. 
EHaxceptions overruled. 


—_—_. 
> 


Grorce H. Bowen & others vs. ApEn D. Sropparp. 


An acceptor of a bill of exchange is not liable to the payee or indorsee for damages 
caused by non-payment, but only for the amount of the bill, with interest and costs of 
protest. 

The relation between the master of a vessel and his owners is not such that they there- 
by become liable as acceptors of a bill of exchange drawn on them by him in a 
foreign port, for supplies furnished to the vessel. 

A usage among the owners of vessels at particular ports to pay bills, drawn by mas- 
ters for supplies furnished to their vessels in foreign ports, cannot bind them as 
acceptors of such bills. 


_Assumpsir to recover damages on a bill of exchange, the 
yTincipal and interest of which had been paid. ‘Trial before 
Shaw, C. J. whose report thereof was as follows : 

The plaintiffs were G. H. Bowen and F. D. Atherton, 
resident in Valparaiso, in South America, and E. F. Loring, 
resident in Boston, together constituting a partnership and 
house of trade, doing business in Valparaiso. 'The defendant 
was agent and one of the owners of the whaling vessel Draco, 
out of New Bedford, of which Peleg Ray was master. The 
bill was drawn on the defendant by Ray, at T'alcuahana, on 
the 19th of May 1842, in favor of . F. Loring & Co. or 
order, for the sum of $1802, purporting to be for value re- 
ceived by Ray for the disbursements of the Draco under his 
command, and was remitted to Loring, the partner residing in 
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Boston. Under his direction it was presented to the defendant 
for acceptance on the 21st of September 1842, and for pay- 
ment on the 14th of October following, and was in both cases 
protested. 

The case was opened for the plaintiffs as presenting the 
question whether the master of a whaling vessel abroad, by 
virtue of his office, and without special authority, has puwer | 
to draw bills on his owners for supplies furnished to such ves- 
sel, and whether the owners, on whom such bills are drawn, 
without actual acceptance, are bound as acceptors, so as to be 
chargeable for damages as on foreign bills. 

It appeared that the defendant was one of the principal 
owners of the Draco; that he acted as agent for the other 
owners in fitting her out and during her voyage; but that, 
about the time of her return, he SEAN the agency and 
settled the voyage. 

As the non-joinder of the owners, as aasrenaents| was not 
pleaded in abatement, it was ruled that, if the owners were 
liable as such, the suit might proceed against the defendant 
alone. 

The plaintiffs, after reading the bill of exchange to the jury, 
offered evidence to prove the usage of masters and owners of 
whale ships. This evidence, though objected to by the de- 
fendant, was admitted. (Here the judge stated the evidence 
in full; but the decision of the cause renders it unnecessary 
to report it.) 

It appeared in evidence that the master of the Draco had 
-given to the plaintiffs, as collateral security, a bill of lading for 
3604 gallons of oil, which bill accompanied the bill of ex- 
change, and was presented with it, when the latter was pre- 
sented for acceptance; and that the plaintiffs demanded the 
oil, after the arrival of the vessel, but never obtained posses- 
sion of it. 

Isaiah F. Terry testified that he was appointed agent of the 
Draco, on her return in June 1843: That he was directed by 
the owners to pay all the drafts and debts against the vessel, 
and that he had funds from the sale of the cargo: ‘That he 
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was called on by the plaintiffs’ counsel, for payment of this 
bill, and that he tendered to the counsel, and afterwards to 
Loring, one of the plaintiffs, in Boston, the amount of the 
bill, with interest and costs of protest, which was not accepted: 
{The witness also testified to offers of settlement made by 
him, and by the plaintiffs and their counsel, at different times, 
and to conversation when the receipt hereinafter set forth 
was given —which is rendered immaterial by the decision 
of the cause.] And that he paid the said amount with inter- 
est and costs of protest, on the 23d of September 1843, to the 
plaintiffs’ counsel, and took a receipt, of that date, of the fol- 
lowing tenor: “I. F. Terry, Esq. of Fairhaven, has this day 
tendered to me, as attorney of E. F. Loring & Co., the sum of 
nineteen hundred and ten dollars and fifty five cents, in full 
of all claims which the said Loring & Co. have against the 
barque Draco, of Fairhaven, of which he is agent. I have 
received the above amount of money of him. 
H. G. O. Colby, attorney of E. F. Loring & Co.” 

It was admitted that, previously to this settlement, a process 
an rem, in the admiralty, had been instituted by the plaintiffs 
against the barque Draco, for the same supplies for which the 
said bill was drawn, in which process judgment had been 
rendered against the plaintiffs. [There was also testimony, 
not material to be stated, as to the conversation, at the time 
the said payment was made, concerning the extent of the 
satisfaction thereby intended to be given and received. | 

No evidence was offered to show that the plaintiffs had 
been called on to pay damages to any former holder of the 
bill. 

The defendant insisted that, upon this evidence, the plain- 
tiffs had no legal claim to damages on the bill. By consent, 
the case was withdrawn from the jury, to be submitted to the 
whole court, with authority to draw such inferences of fact 
from the evidence, as a jury could properly do, and to enter 
judgment on nonsuit or default, as in their judgment the 
merits of the case require. 

Clifford, for the plaintiffs. The master had a right to 

32 * 
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draw, and the drawee was therefore bound to pay. If the 
bill had been returned to the plaintiffs, they would have had 
aright to recover twenty per cent., and they have the same 
right now, to avoid circuity of action. Story on Bills, - 
$$ 119, 398, 399. Chit. on Bills, (8th ed.) 665. Bayley 
on Bills, (5th ed.) 353. 3 Kent Com. (3d ed.) 115-120. 
Francis v. Rucker, Amb. 672. 

Coffin, for the defendant. As the defendant never accepted 
the bill, and neither promised nor was bound to accept it, he 
was no party to it, and in no way hable on it. See Laing 
v. Barclay, 1 Barn. & Cres. 398. M’Hvers v. Mason, 10 
Johns. 215. Bayley on Bills, (2d Amer. ed.) 166. Damages 
are never demandable of a drawee, though he becomes. ac- 
ceptor, and refuses to pay ; a fortiori, if he does not accept. 
Bain v. Ackworth, 1 Rep. Con. Ct. (S.C.) 107. Woolsey v. 
Crawford, 2 Campb. 445. Napier v. Shneider, 12 Kast, 420. 
Dawson v. Morgan, 9 Barn. & Cres. 620. Besides; dam- 
ages are an incident only, for which alone an action will not 
lie. And finally, the plaintiffs have discharged the defendant 
by the receipt of September 23d. 1843. 

Husparp, J. It is agreed that the face of the bill declared 
on, and the interest and cost of protest, have been settled, and 
the only claim of the plaintiffs is for the unpaid damages, 
which they state to be twenty per cent. The plaintiffs are 
the payees of the bill and have not been compelled, or called 
upon by any holder, to pay the damages in consequence of its 
not being honored by the drawee at maturity. And assum- 
ing here that the defendant was chargeable, as the acceptor ~ 
of the bill, the first question is, whether the acceptor of a bill 
of exchange is liable for damages in a suit brought against . 
him upon the bill by the indorsee. 

Damages upon a bill of exchange are the indemnity which 
the law merchant provides for parties who are injured by the 
dishonor of the bill, and are intended to cover the expense 
and loss occasioned by the necessity of protesting and redraw- 
ing for reimbursement. But the rates of exchange proving, 
from unseen causes, so fluctuating and uncertain, liquidated 
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damages have long since been substituted in this Common- 
wealth, as furnishing a more just measure of indemnity to the 
suffering party ; varying, however, as to their amount, accord- 
.mg to the distance or difficulty of communication between 
the places where the bill is drawn and where payable. But 
the liability to make good the loss arising from the dishonor 
of the bill, and the promise to indemnify, are the risk and un- 
dertaking of the persons who draw, and of those who negotiate 
the bill, because it is received by the holder on the faith of 
the undertaking that it will be accepted and paid by the 
drawee. 

But the drawee is not a party to this agreement; and if he 
dots not accept the bill, the holder has no claim upon him. 
If, however, the bill is accepted, no other agreement exists — 
between the holder and the acceptor, than a simple engage- 
ment by the acceptor to pay the face of the bill at maturity. 
And if he fails to perform his engagement, he 1s liable, in an 
action, for the amount of the bill and interest, and the costs of 
protest for non-payment. But he is not liable for damages. 
It is no part of his contract to pay them; and the bill, when 
satisfied by him, is paid at the place where it was made pay- 
able, and the party does not require, nor is he, in such case, 
entitled to the damages for the reéxchange. The holder, on 
protest for non-payment, may pursue his remedy against the 
acceptor, drawer and indorsers; but if he follows the acceptor 
to judgment, he cannot charge him with damages. We know 
of no case where such a rule has been laid down, nor do we 
' perceive a reason for now establishing one. See Bain v. 
Ackworth, 1 Rep. Con. Ct. (S. C.) 107. Nor are we aware 
that any such practice has prevailed among merchants. 

In cases where drawers have been obliged to take up bills. 
and pay the damages, because the acceptors suffered them to 
be protested, when they had funds of the drawers in their 
hands, and were, as between themselves and the drawers, 
bound to accept, they may recover such damages of the ac- 
ceptors; because the loss is occasioned by their default and 
neglect. This rests, however, on the relations existing be- 
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tween them, and not on the ground that an acceptor, as such, 
is liable to pay damages by reason of his acceptance. Riggs 
v. Lindsay, 7 Cranch, 500. , 

It has been argued, that as the master would be com- | 
pellable to pay damages to the holder in consequence of the 
non-payment of the bill, and could therefore recover them of 
his owners, by reason of his right to draw on them, they should. 
now be chargeable with damages, as acceptors, to prevent 
circuity of action. But this principle does not apply ; for the 
drawer’s liability is contingent merely, and he may never be 
charged ; and till the drawer is thus charged, and actually 
pays the damages, no such claim exists on his part against the 
acceptor. 

But we think the defendant is not chargeable as the ac- 
ceptor of this bill, on the ground that there is no such legal 
relation between the master of a vessel and his owners, that 
they become, by force of such relation, acceptors of a bill of 
exchange drawn by him in a foreign port for supplies for the 
vessel. 'The rights and duties of a master are well defined, 
as to his authority to bind his owners for supplies and repairs 
in a foreign port. His agency, as master, is sufficient to bind 
them for the payment; and to enable him also to obtain the 
credit, he may pledge the vessel by bottomry contract, and hy- 
pothecate the freight and cargo belonging to the owners; but 
he cannot draw bills of exchange, and bind them in law as 
acceptors, from the fact that the bills are drawn for supplies. 
The law imposes no such liability upon them, and places no 
such temptation in the hands of the master to exceed his au- ° 
thority. 

There was an attempt at the trial to prove that it was the 
usage among the merchants of New Bedford and Fairhaven, en- 
gaged in the whaling trade, to accept the bills of their masters 
drawn for supplies furnished abroad. But the evidence fell 
short of establishing it. The proof reached no farther than this ; 
that there was such confidence subsisting between the owners 
and masters, that bills drawn on the owners for supplies are gen- 
erally accepted ; but that the owners claim the right to refuse 
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them, if from any cause they doubt the integrity of the mas- 
ter in the application of the funds received by him. The 
practice, it is said, has hitherto been found convenient ; but 
this convenience results from the integrity of the masters, and 
the honorable character of the owners. Still, if it were more 
clearly established as a usage, yet it is not such a one as can 
charge the owners as acceptors ; for a usage, to be legal, must: 
be reasonable as well as convenient; and that usage cannot 
be reasonable, which puts at hazard the property of the own- 
ers at the pleasure of the master, by making them responsible 
as acceptors on bills drawn by him, and which have been 
negotiated on the assumption that the funds were needed for 
supplies or repairs; and no evil can flow from rejecting such 
a usage ; because owners, who have confidence in the judg- 
ment and discretion, as well as integrity of their shipmasters, 
can give them, at their pleasure, a limited authority to draw, 
which will furnish them with credit, and protect them from 
imposition, 

In regard to the point, whether the sum paid and received 
was in full of the plaintiffs’ demand, if damages had otherwise 
been a just item of claim, it is unnecessary to determine; the 
case being clear on the other questions which have been con- 
sidered. 

Plaintiffs nonsuit. 


‘\ 
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ComMMONWEALTH vs. Wiiuiam FEF. Dow. 


A by-law of a town, made under Rev. Sts. c..58, § 10, concerning the licensing, regulat-. 
ing and restraining of dogs going at large within the town, will be construed to apply 
only to dogs owned or kept in the town, although, in its terms, it applies to“ any per- 
son permitting his dog to go at large within the town;” and ifit is otherwise valid, it 
may be enforced against the owner or keeper of a dog within the town. 

The same section in a by-law ofa town imposed a penalty of $10 on any person permit- 
ting his dog to go at large in the town, unless the dog should be licensed to go at 
large, and should wear a collar with the name of the owner or keeper, and the word 
“licensed ”’ distinctly marked thereon; and the further penalty of £10, if said dog 
should wear a collar without license. Held, that although the latter part of this 
section might be repugnant to the Rev. Sts. ¢.58, § 12, and therefore void, yet that the 
former part was valid, and that the penalty thereby imposed was recoverable of a per- 
son who permitted his dog to go at large without being licensed. 

The penalties, imposed by the by-laws of the town of New Bedford in relation to dogs, 
may be recovered by complaint before the police court of that town. 

A dog is “ going at large” in a town, if he be loose and following the person who ‘has 
charge of him, through the streets of the town, at such a distance that he cannot 
exercise a control over the dog, which will prevent his doing mischief. 


TH1s was an appeal from a judgment of the police court of 
the town of New Bedford, rendered upon a complaint made to 
that court by Stephen Curtis, register of dogs, wherein it was 


alleged that the defendant, on the 26th of June 1845, “was an. 


inhabitant of the said town of New Bedford, and was then 
and there the owner and keeper of a certain dog within said 
town, and did then and there suffer and permit his said dog to 
go at large within the limits of said town, he the said Dow 
not being then duly licensed according to the by-laws of said 
town,” (which were set forth in the complaint,) ‘to permit 
his said dog to go at large as aforesaid.” The judgment of 
said court was, “that the said Dow, for the offence aforesaid, 
pay a fine of ten dollars, to be disposed of agreeably to the 
by-laws of said town of New Bedford, and costs of prosecu- 
tion,” &c. 

On the trial of the appeal, in the court of common pleas, 
before Ward, J. it was proved that said town made the 
by-laws which are copied in the margin,* and that they were 


* At an adjournment of the annual meeting of the inhabitants of New Bed- 


ford, held on the 18th day of April 1842, it was voted to adopt the following 
by-laws in relation to dogs : 
Ist The selectmen annually, as soon after their election as may be, shall 


/ 
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approved by the court of common pleas for the county of Bris- 
tol, conformably to the Rev. Sts. c.15, $13. It was alse 


appoint some suitable person, who shall give security for the faithful dis- 
charge of the duties of his office, to be register of dogs, who shall annually 
account to the selectmen for all fines and taxes collected by him, as here- 
after provided, and who shall receive, as a full compensation for all services 
hereinafter named, the sum of $50 annually. And the selectmen shall, on or 
before the first day of May next, appoint some suitable person to be register 
of dogs, as aforesaid, to hold his office until the annual appointment ag 
above. 2d. No dog, belonging to or kept by any inhabitant of the town, shall 
go at large within the limits of said town, at any season of the year, unless 
the owner or keeper of such dog shall be licensed to permit such dog to go at 
large, as aforesaid, in the manner hereinafter provided. 3d. The register of 
dogs in said town may grant a license to any inhabitant of said town, for his 
or her dog to go at large within the limits of said town, upon the condition 
that such dog shall wear a collar with the name of the owner or keeper, and“ 
the word “licensed” distinctly marked thereon. And every person procuring 
such license, shall pay therefor annually the sum of two dollars. 4th. Any per- 
son permitting his or her dog to go at large in said town, in violation of either 
of the aforesaid by-laws, shal] forfeit and pay the sum of ten dollars for each 
and every offence. And it is hereby made the duty of the register of dogs 
rigidly to enforce the aforesaid provisions, and to prosecute for every violation 
of these by-laws that shall come to his knowledge. 5th. The register of dogs 
shall offer a reward of one dollar for the destruction of each and every dog 
found going at large, contrary to the provisions of the foregoing by-laws, and 
shall pay the same, from the sums paid for licenses, as aforesaid, from fines 
recovered for violations of said laws, or from any money in the treasury, under 
the direction of the selectmen. 

At an adjournment of the annual meeting of the inhabitants of New Bed- 
ford, held on the 6th day of May 1843, it was voted, that the fourth and fifth 
sections of the by-laws of the town, in relation to dogs, be stricken out, and 
the following put in their place, which two substituted sections, when ap- 
proved by the proper authority, are to be a part of the by-laws of the town : 

4th. Any person permitting his or her dog to go at large in said town, in 
violation of either of the aforesaid by-laws shall forfeit and pay the sum of 
ten dollars, and the further sum of ten dollars, if said dog wears a collar with- 
out license, together with the costs of prosecution, for each and every offence; 
one half of the additional fine of ten dollars to go to the register of dogs, 
which shall be in addition to the compensation allowed by the first section of 
these by-laws; and the other half to the informer. And it is hereby made the 
duty of the register of dogs rigidly to enforce the aforesaid provisions, and to 
prosecute for every violation of these by-laws, that shall come to his knowl- 
edge. 5th. The register of dogs shall offer a reward of fifty cents for the de- 
struction of each and every dog found going at large contrary to the provisions 
of the foregoing by-laws, and shall pay the same from sums received for 
licenses, from fines received for violations of said by-laws, or from money in 
the treasury, under the direction of the selectmen. 
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proved that the complainant was duly appointed register of 
dogs; pursuant to said by-laws. 

The defendant’s counsel contended that the complaint could 
not be sustained, and that a quz tam action was the only legal - 
process in such case. He also contended that the by-laws of 
the town were unconstitutional and void; Ist, because they 
provide for the imposition of a penalty larger than the statutes 
of the Commonwealth prescribe in such cases; 2d, because 
they do not provide for the restraint of dogs in New Bedford, 
nor for the appointment of a register of dogs in the town of 
New Bedford, but are, from their terms, applicable as well to 
other towns as to that town; 3d, because, in providing for 
the imposition of a penalty in cases where dogs are at large 
with a collar, but without a license, the said by-laws conflict 
with the provisions of the revised statutes. 

These objections were overruled, and the case went to the 
jury upon the following facts agreed: ‘The defendant was 
an inhabitant of the town of New Bedford, on the 26th of 
‘June 1845, and owned a dog, which was kept in said town, 
and was not licensed. On that day, the dog left the defend- 
ant’s store (where he was usually kept chained) with a clerk 
of the defendant, and followed said clerk through the streets 
of the town, not being confined, and following the clerk, 
generally, at a distance of from two to three rods, and was 
usually under the control of the clerk, and obedient to his 
call.” : 

It was contended by the counsel for the defendant, that the 
dog was not at large, within the meaning of the by-laws. 
But the judge instructed the jury, that ‘if, upon the facts of 
the case, they were satisfied that the dog was by the side of 
the owner, or of his servant having the especial charge of him, 
or was so near to him that he might be controlled, and pre- 
vented from doing mischief, although he was not tied, he was 
not, in point of law, at large; but if they were satisfied that 
he was following, through the streets, his master, or the clerk 
of his master, loose, and at such a distance as that such control 
could not be exercised as would prevent mischief, he was at 
large, within the meaning of the law.” 
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The jury found the defendant guilty, and he alleged excep- 
tions to the said ruling and instructions. 

Coffin, for the defendant. 

Hliot, for the Commonwealth. 

Dewey, J. The authority to make by-laws as to the licens- 
ing, regulating and restraining of dogs going at large, and to 
affix penalties for the violation of the same, is given to towns 
by Rev. Sts. ¢. 58, $10. But it is objected to the validity of 
the by-law, in the present case, that, in the form in which it 
was adopted, it was not confined to dogs owned or kept in 
New Bedford, but was of general application to all dogs in the 
Commonwealth, and therefore not within the authority vested 
in the town. It is a sufficient answer to this objection, that 
although the language of the by-law is general, yet it is to be 
read and understood as applying to cases within the town of 
New Bedford; there being no direct words, in the by-law 
itself, giving it a more extended application ; and we are to 
assume that the town intended to act within the limits of 
the authority vested in it by the statute. If there were a 
prosecution under this by-law, against one not amenable to 
the by-laws of New Bedford, such excess of jurisdiction might 
well be relied upon as a defence, if the language of the by- 
law was open tothe construction given to it by the counsel 
for the defendant. 

It is then urged, that the by-laws of New Bedford, regulat- 
ing the going at large of dogs, and licensing the same, are in- 
valid in law, as they contravene the general provisions of the 
Rev. Sts. c. 58, $$ 10-12. The precise objection is this: 
The by-law of the town, passed May 6th 1843, in § 4, affixes 
a penalty of ten dollars for permitting a dog to go at large, and’ 
also a further penalty of ten dollars if said dog wear a collar 
without license ; and this latter penalty is said to conflict with 
§ 12 of c. 58 of Rev. Sts. which requires that any person, who 
shall keep or own any dog, shall cause to be constantly kept 
about the neck of such dog a collar, with the name and place 
of residence of such owner or keeper legibly marked on the 
same. ‘There would seem to be a conflict between these two 
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requirements ; and if such should be found to be the case, the 
by-law must be held inoperative, as it is not to be repugnant to 
the general laws. But if this be so, the repugnancy applies 
only to the penalty annexed to the wearing of a collar without - 
license. The other penalty of ten dollars for permitting a dog 
to go at large, although found in the same section, as arranged 
in the by-laws, is wholly distinct in its provisions, and in the 
penalty. This exercise of authority, in restraining dogs going 
at large, is clearly within the power of the town, and may be 
enforced. The complaint, in the present case, is wholly re- 
stricted to the offence of permitting the dog to go at large, 
and the by-law which imposes a penalty for that act being 
well authorized by the statute, it is unnecessary to determine 
as to the validity of the by-law making it a penal offence to 
permit a dog to wear a collar without a license. 

It is then further objected, that this form of proceeding by 
complaint is not authorized by law. The Rev. Sts. c. 15, 
§ 13, provide that penalties for the violation of the by-laws of 
a town may be recovered by complaint before a justice of the 
peace; and S¢. 1834, c. 33, $ 1, gives jurisdiction to the po- 
hee court of the town of New Bedford of all misdemeanors, 
é&c. committed within that town, of which justices then had 
or thereafter might have cognizance. ‘The prosecution for the 
penalty, in the manner adopted in the present case, was fully 
authorized. 

The only remaining exception taken by the defendant is 
to the instructions of the presiding judge as to what constitutes 
going at large by a dog, within the meaning of the by-law. 
We are all quite clear that the instructions were sufficiently 
favorable to the defendant. The object and purposes of the 
by-law, and the mischief to be avoided by enforcing its pen- 
alties, certainly require its application to be extended as far as 
it was by the ruling here given by the court of common pleas. 

Exceptions overruled. 
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A negotiable note, given by an infant, is not void in the hands of the promisee ; and in’ 
a suit thereon by the promisee, he may show that it was given, in whole or in part, 
for necessaries, and may recover thereon as much as the necessaries for which it waa 
given were reasonably worth, and no more. 

A promissory note given by an infant, and signed in the presence of an attesting witness, 
is not barred by the statute of limitations, (Rev. Sts. c. 120, § 1,) if the action thereon 
is brought by the original promisee. 

In an action by the promisee against the maker of a note who sets up infancy as a de- 
fence, the plaintiff, after proving that the note was given to balance an account stand- 
ing on his books against the defendant, may show from his day book and leger, 
though they do not contain his original entries, the several articles of which the ac- 
count was composed: Such evidence is competent for the purpose of showing an 
admission of the defendant that he received the articles, but not for the purpose of 
showing that the articles were necessaries, or that they were charged at fair prices. 


AssUMPsIT on a promissory note, dated February 29th 
1836, and attested by a subscribing witness, by which the 
defendant promised the plaintiff to pay him, or order, $18-50 
on demand, with interest. There was also a count for goods 
sold and delivered. The action was commenced before a 
justice of the peace on the 25th of July 1843, and was tried 
in the court of common pleas, before Cushing, J. on appeal, 
at the last April term. Infancy and the statute of limitations 
were relied on in defence. 

There was evidence at the trial, that the defendant was 
only eighteen years old when the note in suit was given by 
him. The plaintiff was then permitted to show that the 
note was given for necessaries. ‘'T'o prove this fact, he intro- 
duced as a witness J. H. Harlow, who testified that he kept 
the plaintiff’s books when the note was given, and that he 
attested the note; that the note was given to balance an 
account standing on the plaintiff’s books against the defend- 
ant. The witness then took the plaintiff’s day book and 
leger, but not his book of original entries, and turned to the 
account, and stated to the jury the several articles of which 
the account was composed. The witness did not recollect 
the delivery of but one of the articles, though he was in the 
shop of the plaintiff at the dates of charges. The defend- 


388 . BRISTOL, PLYMOUTH, &c. 


Earle v. Reed. 


ant objected to this use of the books, but the objection was 
overruled. 
The defendant’s counsel contended that the action could 


not be maintained on this evidence, Ist, because the books ~ 


were improperly admitted; 2d, because the testimony of 
Harlow was incompetent ; 3d, because the articles were not 
necessaries ; and 4th, because the account for which the note 
was given was barred by the statute of limitations. 

The judge instructed the jury, that the evidence was com- 
petent, if believed, to show the items for which the note was 
given ; and that if they believed the articles, or any part of 
them, to be necessaries, they could find so much of the note 


due as the necessaries amounted to; for if the articles were 


necessaries, and the note was given in payment for them, it 
was a valid contract, and the plaintiff could recover, to the 
amount of the necessaries, on the note. 

The jury returned a verdict for the plaintiff, and the de- 
fendant alleged exceptions to the judge’s instructions. 

Coffin, for the defendant. A note given by an infant for 
necessaries may be avoided by him. Swasey v. Vanderhey- 
den, 10 Johns. 33. Williamson v. Watis, 1 Campb. 552. 
20 Amer. Jurist, 284, and cases there cited. The plaintiff 
was therefore let in to show the account ; and he showed an 
account stated, by which an infant is not bound. Trueman 
v. Hurst, 1'T.R. 40. Ingledew v. Douglas, 2 Stark. R. 36. 

It isa mixed question of law and fact, whether articles 
furnished to an infant are necessaries, and the jury should 


have been instructed on this point. Maddor v. Miller, 1M. 


& 8.738. Hands v. Slaney, 8'T. R. 578. Smith v. es 
2 Dev. & Bat: 26. 

The plaintiff’s books were not competent evidence to 
prove the sale and delivery of goods, because they were not 
the original entries, and there was no other proof of delivery, 
except of a single article. And clearly the books were not 
competent evidence of an account stated by an infant, who is 
not bound by such an account. 

The note being voidable, and avoided by the defence of 
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infancy, the plaintiff is thrown back to the time of the sale 
and delivery of the goods, and is barred by the statute of lim- 
itations. The promise by note cannot aid him in escaping 
from that statute. Gray v. Mendez, 1 Stra. 556. 

W. H. Wood, for the plaintiff. If an infant give a security 
for necessaries, the consideration of which can be inquired 
into, he is bound by it, and by the price, if reasonable; and 
in an action on such security, the plaintiff is entitled to 
recover the sum which the necessaries were reasonably 
worth. 2 Dane Ab. 365. Reeve Dom. Rel. 230. Stone v. 
Dennison, 13 Pick. 1. See also Parish v. Stone, 14 Pick. 
198. Harrington v. Stratton, 22 Pick. 516. 

As the plaintiff’s account was barred by the statute of 
limitations, he could rely only on the note. And when the 
defence of infancy was set up, he was rightly permitted to 
show that the note was given for necessaries. And for this 
purpose the books that were received were admissible. The 
witness knew that the note was given for the articles men- 
tioned on the books, and it was therefore immaterial whether 
the books were transcripts or original entries. 'The defend- 
ant, by giving his note for those articles, acknowledged that 
he had received them. See Greenl. on Ev. $ 436. And it 
was properly left to the jury to decide whether the articles 
were necessaries. Lowe v. Griffith, 1 Scott, 458. Peters 
v. Fleming, 6 Mees. & Welsb. 42. Bent v. Manning, 10 
Verm. 225. 

_Suaw, C.J. This is a case, undoubtedly, of some difficulty. 
It is that of a note attested, negotiable in its terms, given by 
a minor but retained by the promisee, unindorsed, and sued 
after the promisor came of age. 

The court are of opinion, in the first place, that such a 
note, so far as it constitutes a contract between the promisor 
and promisee, is not void, but voidable only ; because, in 
any action brought on it, the consideration is open to inquiry, 
and, if given for goods, it will be competent to inquire 
both whether the goods were necessaries, and the just value 
of them, and judgment may be rendered, pro tanto, for that 
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put of the note only for which a minor would be legally 
lable. An action will lie, on an express contract of a minor 
to pay for necessaries, as well as on an implied one, where 
the contract is of such a nature, as to leave the question - 
of consideration open to inquiry. Stone v. Dennison, 13 
Pick. 1. | 

That in an action by promisee against promisor, the con- 
sideration may be fully inquired into, and judgment given 
for that part of the note only for which there was a good 
consideration, was decided in the cases of Parish v. Stone, 
14 Pick. 198, and Harrington v. Stratton, 22 Pick. 516. 

The distinction between the contract which subsists be- 
tween promisor and promisee, on a note payable to order, 
but not indorsed, and that which would subsist between the 
promisor and an indorsee after an indorsement to a third 
person, is recognized and illustrated in the case of Thurston 
v. Blanchard, 22 Pick. 18. The difference is most impor- 
tant, as it applies to the present case. In the former, suppose 
it a note given on the sale of goods, it is a mere simple ex- 
press contract to pay the price of the goods, and is itself 
rescinded by any thing that rescinds the sale. In the latter, 
it is an absolute contract to pay the sum stipulated, in which, 
in general, there can be no inquiry respecting the consider- 
ation. 

Under these views, we consider this note, in the hands of 
the promisee, as the simple contract of the defendant for the 
payment of money; and there being no consideration ex- 
pressed, the infancy of the promisor, being shown, is prima 
facie a bar to the action. But as the consideration is open 
to inquiry, we think it is competent for the plaintiff to show 
that it was given for the price of necessaries, in which he 
will recover only so much of the note as shall appear to have 
been given for necessaries, at their fair value, without regard 
to the price stipulated to be paid by the minor. 

This being a note valid as between the parties, we think 
it is saved from the operation of the statute of limitations, by 
the proviso that it shall not apply to any action brougnt 
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upon a promissory note which is signed in the presence of 
an attesting witness, if brought by the original payee. Rev. 
Sts. c. 120, $4. The attestation by a witness does not vary 
or affect the obligation of the contract, and requires no in- 
creased capacity or discretion to make it, but only remotely 
affects the remedy upon it ; and there seems to be no reason 
why it should not apply as well to the note of a minor, 
when he has power to make one, as to that of a person of 
full age. } 

The only other question was, whether the books of the plain- 
tiff — his day book and leger — as testified of by the clerk, 
were properly admitted. We think the books were compe- 
tent for the purpose, and to the extent for which they were 
used. They were used to prove the specific items for which 
the note was given. ‘The witness first stated that the note 
was given for the balance of an account standing on the 
plaintiff ’s books, and then turned to the books, and stated to 
the jury the several articles of which the account was com- 
posed. 'The case supposes that the defendant was present, 
saw the account and the balance, and, by giving his note, 
admitted the receipt of the articles. To this extent, his 
admission was competent evidence ; but not as to the nature 
and character of the articles, whether necessary or not, nor as 
to the value, whether charged at fair prices or not. All that 
was open to be considered by the court and jury. The 
court are of opinion that the books were rightly admitted, 
for the purposes for which they were offered and used, and 
that the instructions of the judge were correct. 

Exceptions overruled. 
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PyitanpeER WasHBurN & another vs. Wituiam E. Bump. 


An insolvent debtor is not discharged, by the certificate of discharge prescribed by St. 
1838, c. 163, § 7, from a debt contracted between the time of the passing of that stat 
ute and the time of its going into operation. 

AssumpsiT on a promissory note for $256-64, given by the 
defendant to the plaintiffs on the 23d of June 1838, payable in 
six months, with interest. At the trial in the court of com- 
mon pleas, before Ward, J. the defendant relied on a dis- 
charge under the “act for the relief of insolvent debtors’? — 
St. 1838, c. 163 — granted to him by a master in chancery, 
on the 24th of March 1844, in the form prescribed by $ 7 of 
that act. The judge ruled that the defendant was discharged 
from the note, and a verdict was taken for him. The plain- 
tiffs alleged exceptions to said ruling. . 

W. H. Wood, for the plaintiffs. 

Eddy, for the defendant. 

Suaw, C.J. There is evidently a slight incongruity m 
the statute of 1838, c. 163, between the clause in the seventh 
section, which directs what shall be the legal effect of a dis- 
charge, and a subsequent clause in the same section, which 
prescribes the form of the certificate of discharge. ‘The 
former is, that the debtor, on receiving his certificate, shall 
be thereupon absolutely and wholly discharged (among other 
things) ‘from all debts which are proveable under this act, 
and which are founded on any contract made by him, after 
this act shall go into operation.’? 'The prescribed form of the 
certificate is, that he is absolutely and wholly discharged 
from all his debts (among others) ‘which are proveable 
under said act, and are founded on any contract made by him 
since the passing of said act.” 'The act passed on the 23a 
of April 1838, and went into operation on the Ist of August 
following. The contract on which this action is brought, ’ 
was made between these two dates, viz. on the 23d of June 
1838. By the form of the certificate, the defendant is dis- 
charged. By the act declaring the force and effect of the 
discharge, he is not. Which shall prevail ? 
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When a statute prescribes a form of a return or certificate, 
it is good evidence of the law, as to what things are required 
to be done, and the effect of them, in the absence of any 
express provision of law controlling them. But when there 
is an express provision, after directing certain acts to be 
done, what shall be their legal effect and operation, the latter 
must govern. ‘The opinion of the court therefore is, that the 
certificate did not discharge the defendant from a debt found- 
ed on acontract made before the act went into operation, 
though after the act passed. The verdict is set aside, and a 
new trial granted at the bar of this court. 


Tuompson Miuurer vs. SetH MILuer. 


A reversion expectant upon the determination of an estate for life vests, by descent, in 
the heirs of the tenant in fee, upon his decease. 

A married woman, seized of an estate in fee, died intestate in 1789, while St. 1783, c. 36, 
§ 1, was in force, which entitled her oldest surviving son to two shares of her estate: 
Her husband rightfully held her estate after her death, as tenant by the curtesy, until 
his death, which was after January Ist 1790, when, by Sé. 1789, c. 2, the said pro- 
vision of Sf. 1783 was repealed, and the real] estate of persons dying intestate was 
made to descend in equal shares to their children. Held, that the fee of the intes- 
tate’s real estate vested in her children, at her decease, in the proportions prescribed 
by St. 1783, c. 36, and that her oldest son, upon the death of the tenant by the curt- 
esy, was entitled to two shares, and her other children to one share each. 

Real estate descended, under St. 1783, c. 36, §1, to three heirs, S., T. and M., two 
fourths to S.,the oldest surviving son of the intestate, one fourth to T., and one fourth 
toM.: S.and T. gave a joint deed of quitclaim and release to M. of all their right 
and title to a certain part of the estate, described by metes and bounds, in considera- 
tion of $200, and also of M.’s deed of quitclaim and release to them of the residue of 
the estate; and M. at the same time gave to S. and T., jointly, a similar deed of the 
residue of the estate, in consideration of $200, and also of their said deed to M. 
Held, that M.’s deed did not release one eighth to S. and one eighth to T., but that 
they held the estate, thus released to them, in the same proportions in which they 
originally held it. 


THIs was a petition for partition of several tracts of land 
in Middleborough and Rochester. ‘The petitioner alleged 
that he was seized in fee of an undivided half of said tracts, 
as tenant in common with the respondent; and the case was 
submitted to the court on the agreed statement of facts 
which follows : 
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“The said Seth Miller and Thompson Miller are seized, 
in equal shares, of the two small lots of land set forth in said 
petition, which were formerly owned by ‘Thomas Haskins. 
And as to all the residue of the lands and tenements in said pe- - 
tition mentioned and described, the following facts are agreed: 
Jacob Thompson, on the 5th of March 1775, conveyed in 
fee, by deed, to his daughter Abigail Miller, the mother of 
the petitioner and respondent, then the wife of their father, 
Seth Miller, now deceased, two lots of land in Middlebor- 
ough; and on the 3d of April 1778, conveyed in fee, by 
deed, to the said Abigail Miller, three other lots of land in 
Middleborough, and a large tract of land in Rochester. By 
virtue of said deeds, said Seth and Abigail became seized in 
fee,in her right, of the lands set off, in the year 1830, to 
Ehzabeth M. Shaw, wife of Soranus Shaw, as hereinafter 
stated, and all the lands and tenements described in said peti- 
tion, except the two small pieces first mentioned in this state- 
ment. 

“The said Abigail Miller had only three children, viz. 
Seth Miller, the respondent, the oldest son, Elizabeth Miller 
and the petitioner. Said Abigail died intestate, on the 22d 
of July 1789; all her said children being alive at the time 
of her death. Her said husband, Seth Miller, survived her, 
having, after her death, until his own death — which was 
on the 6th of June 1823— held the premises as tenant by 
the curtesy. 

‘The said Elizabeth Miller married Noah Alden, and died 
January 12th 1798, leaving two children, viz Abigail Alden 
and Elizabeth M. Alden. Said Abigail Alden died March 
7th 1801, before she arrived at the age of twenty one years. 
The said Elizabeth M. Alden married Soranus Shaw, before 
the year 1828, and is now the wife of said Soranus. Before 
the year 1830, the said Elizabeth M. Shaw, wife of said 
Soranus, became seized, partly by descent and partly by pur- 
chase, of all that part of said estate to which her mother, 
Elizabeth Alden, was entitled at the time of her death, (if 
any ;) and on the 4th of February 1830, a portion of all the 
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lands and tenements conveyed to said Abigail Miller, as afore- 
said, was set off to said Elizabeth M. Shaw; the said Seth 
Miller and Thompson Miller releasing to her all their right 
and interest therein, and the said Elizabeth M. Shaw, and 
her husband, the said Soranus, releasing to the said Seth and 
Thompson all their right and interest in and to all the lands 
and tenements described in said petition, except the two lots 
first mentioned in this statement. And the portion set off to 
the said Elizabeth M. Shaw, as aforesaid, was one fourth 
part of all the lands and tenements conveyed to said Abigail 
Miller by Jacob Thompson, as aforesaid. The said Eliza- 
beth M. Shaw and Soranus Shaw received one fourth of the 
estate, conveyed as aforesaid by said Jacob Thompson to 
said Abigail Miller, and the petitioner then expressly said, he 
himself would not be bound by such a proportion. In set- 
ting off the part to said Elizabeth M. Shaw, the surveyor, 
attended by the respondent and the said Soranus Shaw, di- 
vided the lands and tenements into four parts, by them con- 
sidered to be equal in value, and the part set off to the said 
Elizabeth M. fell to her by lot. ‘The petitioner had no 
agency in this operation, and when the release was presented 
to him to sign, it was expressed to be a fourth part; but he 
refused to sign it, and another release was written, in which 
that expression was omitted, and he thereupon signed said 
release. All the deeds and releases stated above are to be 
used in the case.* 

“ 'The lands set off to said Elizabeth M. as aforesaid are not 


* The deed of Elizabeth M. and Soranus Shaw to the petitioner and re- 
spondent was thus: ‘‘ Know all men by these presents, that we, Soranus 
Shaw, of Bridgewater, and Elizabeth M. Shaw, wife of the said Soranus Shaw, 
in her right, with the consent of the said Soranus testified by his being a party 
to this deed, in consideration of two hundred dollars paid by Seth Miller of 
Middleborough, and Thompson Miller of Boston, also in further consideration 
of the remise, release and quitclaim of the said Seth Miller and Thompson 
Miller of two lots of land, one lying in Rochester and the other in Middlebor- 
ough aforesaid, to the aforesaid Elizabeth M. Shaw, the receipt whereof we do 
hereby acknowledge, have hereby remised, released and forever quitclaimed, 
and do, for ourselves and our heirs, remise, release and forever quitclaim unto 
the said Seth Miller and Thompson Miller, their heirs and assigns forever, all 
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set forth or described in this petition ; but partition is sought 
of the residue, and of the two lots first mentioned. 

‘“‘Tt is agreed, upon these facts, to submit the matter of 
law to the whole court, who are to determine the several . 
purparties of the petitioner and respondent, respectively, in 
the premises sought to be divided, and described in this pe- 
tition, and to give judgment that partition be made accord- 
ingly.” 

Eddy & T. Miller, for the petitioner. At the time when 
Abigail Miller died, the respondent was entitled to a double 
share of her estate, by St. 1783, c. 36, $ 1; but at the time 
when his father died, that statutory provision was repealed by 
St. 1789, c. 2, and all her children were entitled to equal 
shares. 

The descent was suspended during the continuance of the 
father’s tenancy by the curtesy, and all the children took the 
estate, on his decease, according to the statute of 1789, 
which abrogated the right of primogeniture. Lit. § 394. Co. 
Lit. 241 6. Watkins on Descents, 65—67, 110-112. 4 Kent 
Com. (5th ed.) 386-389. Sullivan on Land Titles, 153. 
Jackson v. Hendricks, 3 Johns. Cas. 214. Bates v. Shraeder, 
13 Johns. 260. This seems to have been regarded as the law 
of Massachusetts, as well as of England and New York. See 
Sheffield v. Lovering, 12 Mass. 490. Whitney v. Whitney, 
14 Mass. 88. The St. of 1783, c. i did not direct when 
the descent should operate. 

If, however, the petitioner cannot maintain his claim to a 
moiety of the lands of which the respondent claims two 
thirds, he is entitled at least to three eighths, by virtue of the 
right, title and interest which the said Elizabeth M. Shaw has, in her right, in 
and to.” [Here the released premises were fully described by metes and 
bounds.] ‘To have and to hold the aforementioned premises, with all the 
privileges and appurtenances thereunto belonging, to the said Seth Miller and 
Thompson Miller, their heirs and assigns forever,” &c. 

“Soranus Shaw. (Seal.) 
Elizabeth M. Shaw. (Seal.) ”’ 
The deed of Seth Miller and Thompson Miller to Elizabeth M. Shaw, 


was in the same form, and on the same recited considerations, mutatis mu- 
tandis. 
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deed of Elizabeth M. Shaw, the legal effect of which was, 
to convey one eighth to the petitioner, and one eighth to the 
respondent, in addition to the fractional parts previously 
owned by them. 

W. Baylies & S. Miller, for the respondent. On the 
death of Abigail Miller, the reversion descended according to 
St. 1783, c. 36, (a double portion to Seth,) and vested in the 
heirs. 2 Bl. Com. 175. 4 Dane Ab. 790. Cruise’s Digest, 
tit. 5, . 2, $ 23; tit. 17, $18. Williams v. Amory, and 
Whitney v. Whitney, 14 Mass. 20, 88. 

The law contended for by the petitioner was altered by 
the early statutes of Massachusetts. Sheffield v. Lovering, 
12 Mass. 490. And the case of Cook v. Hammond, 4 Ma- 
son, 467, which was recognized in Russell v. Hoar, 3 Met. 
187, is conclusive against his claim. Even the English 
doctrine of suspending descents is not applicable to the case 
at bar. ‘That doctrine applies only to the matter of posses- 
sio fratris, to prevent a descent to the half blood. Watkins 
on Descents, c. 3, $2. 2 Wooddeson, 253, & seq. . 

Suaw, C. J. This is a petition for partition, in which the 
petitioner claims one half of the described premises. This 
claim is admitted as to two small parcels, but as to the resi- 
due, constituting the largest proportion of the premises, the 
respondent contests the claim of the petitioner to one half, 
and insists that he is entitled to a third only. 

The parties claim by descent from their mother, Abigail 
Miller, who was seized in fee, and died in July 1789. She 
left her husband, Seth Miller, surviving her, who was entitled 
to the estate for his life,as tenant by the curtesy, and who 
died in 1823. Mrs. Abigail Miller left three children her 
heirs, namely, the present petitioner and respondent, and one 
daughter Elizabeth Miller; who married Noah Alden, and 
died in the life time of her father, leaving one daughter, Eliz- 
abeth M. Alden, who still survives, having married Soranus 
Shaw. . 

The court are of opinion that the rights of these parties, in | 
respect to the proportions which they may legally take, are 
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not affected by the transaction stated in the facts, by which 
Mrs. Shaw, their niece, transferred her share to them. It 
was a partition and mere release of her share and interest to 
them, in one portion of the common estate, in consideration ~ 
of their release to her of their interests in the other portion 
assigned to her. But they held in the same proportions 
which they originally had, whether that was in equal shares, 
or whether the elder brother had two shares. And we place 
no reliance on the fact that the petitioner joined in this par-— 
tition. We think he waived no right by it. 

But the main point of controversy is this: The respond- 
ent, as the eldest son, claims two shares of the inheritance, to 
each of the other heirs’ one share. This claim is denied by 
the petitioner, and it depends on the question upon what 
rule of law the rights of these parties rest. By St. 1783, 
. c. 36, $1, it was provided that land should descend equally 
among children, and such as legally represent them, except 
that the eldest son should have two shares. This exception 
was abrogated by St. 1789, c. 2, which went into operation: 
on the Ist of January 1790 ; and from and after that time, 
all children took in equal shares, without regard to sex or 
primogeniture. Mrs. Abigail Miller, the mother of the par- 
ties, from whom the estate descended, died in July 1789, 
before the new law took effect. If the law, as it then stood, 
governs the descent, and regulates the rights of the parties, 
the respondent is clearly entitled to two shares. 

But the petitioner insists, that as the right to this inher- 
itance was suspended by the intervention of an estate for life 
in the tenant by the curtesy, the proportions in which the 
heirs are to take must be governed by the law as it stood at’ 
the determination of the particular estate. ‘I'he court, how- 
ever, are all of opinion that this position cannot be main- 
tained. The estate of the mother was an estate in fee, sub- 
ject to an inchoate tenancy by the curtesy, in the husband, 
after the birth of children, which became consummate, as an 
estate for life, at her decease. Whether regarded as a pres- 
ent estate subject to a charge or incumbrance, or as a rever- 
sion, it vested in the heirs, at the time of the decease of the 
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mother, and their rights were fixed by the law, as it then 
stood. ‘This precise point was decided in the case of Cook 
v. Hammond, 4 Mason, 467; and although another question 
was very much controverted in that case, and many authori- 
ties were cited, it was not even questioned that the estate 
vested, at the time of the descent cast, at the decease of her 
from whom the inheritance came, and that the shares of the 
heirs must be determined by the law as it then stood. | 

At the time of the decease of Mrs. Miller, who was the 
owner of the estate in fee simple, she left three children, two 
sons and a daughter. ‘The law then in force, St. 1783, 
e. 36, $1, declares, in terms, that ‘‘ when any person shall 
die seized of lands, tenements or hereditaments, not by him 
devised, the same shall descend in equal shares to and among 
his children,” &c. ‘except the eldest son then surviving, 
who shall have two shares.’”’ Another clause, $5, secures 
to the husband of the deceased the estate for his life, as ten- 
ant by the curtesy. All these estates vested at the same 
time, and together exhausted the whole fee simple estate. 
Of course the reversion was, by force of this enactment, 
divided into four shares, of which the eldest son took two, 
and the daughter and younger son, one each. 

In opposition to this result it was contended, at the argu- 
ment, that by the common rule of descent in force in this 
Commonwealth, when a life estate intervenes between the 
death of the owner last seized, and the commencement 
of the right of the reversioner, the vesting in actual enjoy- 
ment is suspended, and then none can take, at the termina- 
tion.of the life estate, except those who can make themselves 
heirs to the person last actually seized. But the court are of 
opinion, Ist, that if this rule prevailed in this Commonwealth, 
it would not affect the question ; and 2d, that this rule does 
not prevail here, but has been changed by the colonial, pro- 
vincial and state statutes, and the constructions put upon 
them by the courts of justice. 

We think this rule, where it prevails, does not prevent 
the state from being vested. It merely determines that, 
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when the particular estate terminates, those only can enter 
upon the possession and enjoyment of the estate, who can 
make themselves heirs to him who was last actually seized, 
and at whose death the particular estate commenced ; that- 
is, that although the remainder or reversion vested in an heir, 
who has himself deceased, leaving heirs, the estate shall go 
to him only who is heir of the first purchaser, and not to the 
heir of a mesne reversioner, who is not of the blood of the 
first purchaser, if. the mesne reversioner happens to have 
heirs who are not heirs of the first purchaser. 'The founda- 
tion of the rule is, that to make one a stock or root of inher- 
itance, a right or seizin in law is not sufficient, but there 
must be an actual seizin — a seizin accompanied by an actual 
possession or a possessio fratris — to constitute such stock. 
But this is taken with many qualifications not necessary to 
be specified. It is manifest, however, that this rule, where 
_it exists, does not prevent the estate from vesting. This 
appears from various considerations. 'The reversioner may 
have waste against the tenant in dower or tenant by the cur- 
tesy, and upon waste proved, may be put into immediate 
possession. Such reversioner may alienate his interest or 
mortgage it, or charge it with his specialty debts. It is 
therefore an estate, an interest in the land, obtained by the 
inheritance, by the descent cast, and by force of the rules of 
law operating upon and giving effect to that event; and 
though it is enlarged and perfected, and discharged from a 
_ burden, on the death of the tenant for life, it does not then 
originate, nor derive its character from the law then in force. 

But even if the vesting of the estate were suspended, until 
the happening of any event, when the event does happen, 
the right by descent must depend upon the law, as it stood 
when the descent was cast. Suppose an estate was granted 
sixty years ago, in 1785, upon a condition subsequent, and the 
grantee died the year following ; and now the event happens 
upon which the estate, by force of the condition, is defeated, 
and the heirs of the grantor become entitled to enter; and the 
question is, who are his heirs? Would it not be those who 
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were the heirs of the donor at the ‘time of his decease, in 
1786? The benefit of the condition, the scintilla juris, then 
vested in them, viz. the right to enter for condition broken; 
and whether the condition were broken before or after the 
change of the law, 1st of January 1790, the same persons 
would be heirs, constituted so by law, taking in the propor- 
tions fixed by that law when they became heirs. 

In the present case, it is manifest that whether the rule of 
law alluded to is in force in this Commonwealth or not, it 
would make no difference as to the persons who would inherit. 
Mrs. Alden, the daughter, died during the continuance of the 
life estate, leaving one daughter, Mrs. Shaw, as her heir at 
law, who yet survives. Mrs. Shaw was heir as well to her 
grandmother as to her mother. She could claim as heir to 
the person last seized ; and whether her mother or her grand- 
mother be considered the root of the inheritance. Had she 
died, living her father, who, by force of the statute would 
be her heir, but not of the blood of the person last seized, it 
would have raised the question. ; 

But as I have already stated, this is, perhaps, not material, 
because the question in this case is, not who is to take, but 
in what proportions, and under what law. 

But we are of opinion that the rule in question is not 
in force in this Commonwealth. By our statutes, all real 
estate, including a vested remainder or reversion, is an inher- 
itable estate. A vested remainder is liable for the owner’s 
debts, may be alienated, and if not alienated will descend to 
his heirs. Ames v. Gay, 4 Mason, 492, note. Williams v, 
Amory, and Whitney v. Whitney, 14 Mass. 20, 88. Russell 
v. Hoar, 3 Met 187. But this subject is so fully discussed. 
and exhausted by the arguments of counsel and the elabo- 
rate opinion of the court, in the case of Cook v. Hammond, 
4 Mason, 467, that I have not thought it necessary to go par- 
ticularly into the grounds of the judgment on this point. 
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Timotuy Mantrer & others vs. Ricoarp W. Houmes 
& another. 


When the owners of a vessel have let her on shares,for a certain time, to the mas- 
ter, who is to 'victual and man her, they cannot maintain an action for freight 
earned by the vessel during that time: Such action can be maintained by the mas- 
ter only. 


Assumpsir to recover the freight of fifty drums of codfish 
shipped at Baltimore, April 6th 1840, on board the schooner 
Susan, whereof Septic Ellis, jr. was master. 

The case was submitted to the court on the statement of 
facts which follows: “The plaintiffs were the owners of the 
schooner Susan. Stephen Ellis, jr. in February or “March 
1840, took the schooner on shares, for six months; he to vic- 
tual and man her, and to have one half of the net proceeds, 
after paying the port charges, and also to have five per cent. 
on the net proceeds, after paying the port charges; the own- 
ers of the schooner to have the residue. 

“The fish, the freight of which is sued for, was delivered 
in good order, agreeably to the following bill of lading: 
‘Shipped in good order and well conditioned by Benjamin 
Jenkins, in and’ upon the good schooner called the Susan, 
whereof Stephen Ellis, jr. is master, and now lying in the 
port of Baltimore, and bound for Boston, to say, fifty drums 
codfish, marked and numbered as in the margin, and are to be 
delivered in like good order and well conditioned, at the afore- 
said port of Boston, (the dangers of the seas only excepted, ) 
unto Holmes and Scudder, or to their assigns, he or they pay- 
ing freight for the said goods, sixty two and a half cents per 
drum. Dated at Baltimore, 6th April 1840. 

Stephen Ellis, jr.’ 

“« Eillis, at that time and before, was indebted to the defend- 
alits in a sum greater than the freight of the fish aforesaid 
and charges, and they claimed to set off his debt to ‘them 
against said freight and charges. Ellis was also indebted to 
the plaintiffs, owners of the schooner, for money advanced 
and for supplies by them furnished to the schooner. Upon a 
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settlement made May 9th 1840, between the plaintiffs ana 
said Ellis, there was a considerable balance due to the plain- 
tiffs, after crediting said Ellis with the amount of the freight 
of the fish aforesaid, and the plaintiffs took said Ellis’s note 
for the balance due them.” 

W. Davis, for the plaintiffs. 

J. H. Loud, for the defendants. 

Suaw, C.J. The court are of opinion that the freight was 
legally due to Ellis, the master, who had taken the vessel on 
shares, and that he alone can maintain an action for it. The 
fact that the defendants had a demand against Ellis, which 
they could set off in an action by him, shows the importance 
of adhering to the rule of law, and that it is not a mere tech- 
nical objection to the form of proceeding. We are inclined 
to think that such would be the rule, had the plaintiffs held 
_ the ordinary relation of general owners, and Ellis that of 
master of a seeking and freighting vessel. Lewis v. Hancock, 
11 Mass. 72. But the case goes further, and shows that Ellis 
had taken the vessel on shares, and of course was owner pro 
hac vice. And this, we think, renders it quite clear that he 
alone could legally demand and sue for this freight. Rey- 
nolds v. Toppan, 15 Mass. 370. Taggard v. Loring, 16 
Mass. 336. Z'hompson v. Hamilton, 12 Pick. 425. 

Judgment for the defendants. 


Se 


Lucy Tomas vs. Joun Le Baron. 


An administrator, who recovers judgment as such, and levies execution on land, holds 
the legal estate in the land, to the use of the heirs of his intestate; and if he sells 
and conveys the same, without having obtained license so to do, the conveyance 

ean be avoided only by those for whose use he was seized thereof; and if they 

_ receive the money for which it was sold, they thereby confirm the sale. 


Writ or ENTRY to recover possession of about thirty 
acres of land in Middleborough. 'The new trial, which was 
granted at a former term, (see 8 Met. 355-—365,) was had 
pefore Dewey, J. whose report thereof was as follows: 
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The demandant claimed, first, as heir of Caleb Thomas, 
and secondly, as heir of Elijah Thomas. The demanded 
estate passed to Caleb Thomas by a deed from Elijah Thomas, 
dated August 28th 1817, and recorded May 13th 1818. The 
demandant was the only child of Caleb Thomas. 

The tenant relied upon a title acquired under an adminis- 
trator’s deed, viz. a deed from Sylvanus Tillson, administrator 
of the estate of Caleb Thomas, dated November 5th 1819. 
A license to make such sale was duly obtained July 16th 1819, 
and the sale took place September 2d 1819. ‘The tenant con- 
nected himself with this title by a deed of conveyance from 
Zenas Thomas, the purchaser at said sale, and those holding 
under him. 'T'wo objections were taken by the demandant to 
the validity of this conveyance. Ist. That the sale was in- 
valid, because the proper notices of the time and place of sale 
were not posted up; and upon this the jury found in favor of 
the tenant, and no further question was saved. 2d. That the 
tenant had not proved the delivery of the deed from the ad- 
ministrator within one year after the granting of the license 
to sell. And as to this point the demandant contended that 
the burden of proof was on the tenant, to show an actual 
delivery of the deed by the grantor, or possession of it by the 
srantee within the year; and that there was no evidence of 
either. 'The deed purported, on its face, to have been signed, 
sealed and delivered within the year. The notes given in 
payment for the purchase were of the same date as the deed. 
A witness testified that he received the deed from the hand of 
the wife of the grantee, two or three years after the date of 
the license ; the husband being absent at the time. The jury 
were instructed, that the deed must have been delivered with- 
in one year from the time of granting the license, to make the 
sale an effectual one, and that the burden was on the tenant 
to show such delivery. They were further instructed, that 
the date of the execution and delivery of the deed, being on 
the face of the deed as within one year, and the execution and 
delivery being duly proved by evidence of the hand writing 
of the attesting witnesses, and by one of the attesting witnesses 
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testifying, to show her own hand writing before the jury, and 
other witnesses testifying to the hand writing of the grantor, 
and the deed having been found afterwards, as above stated, in 
the possession of the grantee, and.received from his wife ; these 
facts, with the other evidence in the case, would authorize the 
jury, in the absence of any evidence to the contrary, to pre- 
sume the delivery to have been in accordance with the date 
of the deed, and within the year. If this instruction was 
erroneous, the court will grant a new trial, if proper. 

The demandant further insisted that, if her title as heir of 
Caleb Thomas was defective, by reason of the administrator’s 
sale aforesaid, she was still entitled to recover, either the 
whole or one ninth of the demanded premises, upon another 
source of title. 'The tenant objected to this second ground, 
that the demandant, claiming as heir of Caleb Thomas, was 
estopped to set up title under other sources, but the judge 
overruled this objection; the demandant having given early 
notice of this ground of claim. 'The demandant then intro- 
duced evidence to show that the demanded premises were, on 
the 9th of July 1821, attached by Sylvanus Tillson, in a suit 
brought by him against Zenas Thomas; that this suit was 
prosecuted to judgment, after said Tillson’s death, by Seth 
Southworth, his administrator; that the execution which 
issued on that judgment was levied, on the 13th of Septem- 
ber 1822, upon the demanded premises, which were described 
in the return of the levy as then in the occupation of Elijah 
Thomas under a life lease, the reversion of which was repre- 
sented as “the estate of the within named debtor, Zenas 
Thomas ;”’ and that said Southworth, on the 11th of Septem- 
ber 1823, executed the following deed, which was duly 
acknowledged and recorded: ‘‘ Know all men, that I Seth 
Southworth, as administrator of the estate of Sylvanus Till- 
son, in consideration of two hundred and forty eight dollars 
and forty four cents paid to me by Elijah Thomas of Middle- 
borough, do, in my said capacity, release and quitclaim to him, 
the said Elijah, the reversion of a certain piece of land situate 
in said Middleborough, being parcel of the said Elijah’s home- 
stead, and of which the said Elijah is in possession and has a 
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life estate, and is the same estate which was set off to me, in 
my said capacity, by execution, as the estate of Zenas Thomas, 
on the thirteenth day of September last past; reference being 
had to the return of said execution on record for further de- 
scription of the same; to have and to hold the premises to 
the said Elijah, his heirs and assigns forever.’”? 'The demand- 
ant also introduced a copy of the second account of said 
Southworth’s administration on the estate of said -Tillson, 
rendered to and allowed by the court of probate, on the 3d 
of August 1824, in which said Southworth charged him- 
self with said sum of $248-44, as ‘cash received of Elijah 
Thomas.’ The demandant contended that, by force and effect 
of these proceedings, she was entitled at least to one ninth of 
the demanded premises ; it being admitted that Elijah Thomas 
left nine heirs, of whom she was one. She further contended, 
that if the above deed did not vest any estate in Elijah 
Thomas, it must, in that event, operate as payment of the 
amount for which the aforesaid execution was levied on the 
demanded premises, and as a redemption thereof from the 
levy ; and that, the levy being discharged, the estate would 
be wholly in her, as sole heir of Caleb Thomas. 

The tenant then offered in evidence a deed, made to him 
by the administrator of Elijah Thomas, of five acres, parcel 
of the demanded premises, which, it was admitted by the de- 
mandant, was a good answer to so much of her claim under 
any title acquired by the aforesaid attachment, levy and deed. 

Elijah Thomas continued to live on the demanded prem- 
ises until his death in 1829. 

The title under said Elijah on the foregoing evidence, and 
the effect of his deed from Southworth, being purely a ques- 
tion of law, was withdrawn from the jury by consent of both 
parties, and the question arising ‘thereon is wholly sub- 
mitted to the court, who will determine the effect thereof, and 
whether by law the demandant is entitled to recover any 
portion of the demanded premises, upon this evidence. If so, 
judgment will be entered accordingly ; otherwise, judgment 
will be entered for the tenant, unless, upon the other question 
reserved, a new trial should be ordered. 
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_iddy, for the demandant, waived the exception taken to 
he instructions of the judge, as to the delivery of the deed 
from Tillson to Zenas Thomas. 

_ Coffin, for the tenant. 

Wixpz, J. Upon the facts reported, we are of opinion that 
the demandant is entitled to recover one undivided ninth part 
of the demanded premises, as one of the heirs at law of Elijah 
Thomas, excepting five acres, to which, it is admitted, the 
tenant has a good title. The demandant’s claim to the whole 
was disposed of at the trial, and is waived. The question 
now is, whether the title of Elijah Thomas was valid, and 
paramount to that of the tenant. ‘The objection is, that the 
deed to him from Seth Southworth, the administrator of Syl- 
vanus Tillson, was void ; he not being licensed to make sale of 
the said estate, as required by S¢. 1788, c. 51, $ 3, which was 
then in force. But we are of opinion that the tenant cannot 
avail himself of this objection. We consider this conveyance 
as valid, except as against the heirs of 'Tillson. The adminis- 
trator was seized of the estate conveyed, in trust for the 
- widow and heirs of Tillson; and it would be of no impor- 
tance to any other person whether the estate were sold, or 
held in trust for them. The administrator has accounted for 
the proceeds of the sale, in the probate court, and no objec- 
tion has been made by the heirs of Tillson. The tenant 
could not be prejudiced by the sale, for it did not deprive him 
of his right of redemption. And to him it must be imma- 
terial whether the title passed by the administrator’s deed to 
Elijah Thomas, or still remains the property of the adminis- 
trator; for if the deed were void, the tenant would be liable 
to be ejected by the administrator. Considering these cir- 
cumstances, we are of opinion that the deed of the adminis- 
trator is not void, and could have been avoided only by 
the heirs; and they have elected, as they had a right to do, 
not to avoid, but to confirm it, by acquiescing in the settle- 
ment of the account of administration in the probate court, in 
which they were credited for the purchase money. And this 
we consider as equivalent to a deed of confirmation from 
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them. Jenison v. Hapgood, 7 Pick. 8. It would be other- 
wise, if the legal estate had been in the heirs, for in such case 
the administrator would have no power to sell without obtain- 
ing license in compliance with the statute. But as the legal 
estate was in the administrator, he alone could convey the 
legal title. 'The license was required solely for the purpose of 
binding the heirs, and they alone can take advantage of the 
omission to procure it. This conclusion is fully supported by 
the principle laid down in Fletcher v. Stone, 3 Pick. 250, as 
to the distinction between void and voidable deeds. By those 
principles, it seems to us very clear that the deed in question 
cannot be considered as a void deed, and we are therefore of 
the opinion that the demandant is entitled to judgment for one 
ninth part of the premises demanded by her. 


Aprotuos Howarp vs. NatHan Haywarp. 


Tenants in common of land conveyed to them, to have and to hold to them, their heirs . . 


and assigns, and to each and every person who may become proprietor of a pew ina 
meeting-house to be built on the land, to the use of every such proprietor, and ‘his 
successors, are authorized by S¢. 1783, c. 39, and Rev.. Sts. ¢. 43, to organize them- 
selves as a body corporate. 

Land was conveyed by deed to the members of an incorporated religious society who 
had entered into an agreement to build a meeting-house, to have and to hold to them 
and their heirs and assigns, to their use, for the purpose of building such house, and 
the use of each and every owner of a pew or pews in the house to be built and rebuilt 
on said land forever: ‘l'he grantees of the land organized themselves as proprietors, 
according to the provisions of Sf. 1783, c, 39, and Rev. Sts. c. 43, and the associates 
who had agreed to build a meeting-house caused such house to be built on the land, 
upon an agreement by which the house and the expenses thereof were divided into 
thirty two equal shares, to be owned by the proprietors according to the amount there- 
for severally subscribed by them: The proprietors, in their individual capacities, con- 
stituted three attorneys, with authority to lease or sell the pews in the house, or the 


shares of the proprietors, and to execute deeds thereof, and directed said attorneys 


to pay over to each proprietor, out of the money received for rents or sales of pews, 
the amount which he had paid for the building of the house, and to pay the surplus to 
the treasurer of the religious society for whose use the house was built: The attor- 
neys sold and conveyed only three fifths of the pews: The incorporated religious 
society afterwards received the rents of the unsold two fifths of the pews, and direct- 
ed its prudential committee to take charge of said pews: ‘The proprietors of the land, 
in their corporate capacity, elected a committee of three to manage their affairs, (as 
authorized by St. 1783, c. 39, and Rev. Sts. c. 43, § 4,) and said committee took charge 
of the meeting-house. Held, in an action brought by one of the prudential committee 
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of the religious society, against one of the proprietors’ committee for ejecting the 
plaintiff from the meeting-house, that the legal estate in the house was in the incor- 


porated proprietors, and not in the religious society, and that the action could not be 
maintained. 


A party took exceptions to the admission in evidence of the records of proprietors of 
lands held in common, solely on the ground that the proprietors were not such as 
were authorized by St. 1783, c. 39, and Rev. Sts. c. 43, to form themselves into a cor- 
poration ; and liberty was given by the judge to refer to the records in the argument 
on the exceptions. Held, that the party must be confined to the specific objection 
taken by him at the trial, and that he could not object that the records did not show 
that the proprietors, in organizing themselves as a corporation, proceeded in all 
particulars conformably to the requisitions of the statutes. 


‘Trespass for an assault and battery, in forcibly ejecting 
the plaintiff from a meeting-house in North Bridgewater. 
The defendant justified on the ground that he had the control 
and management of the house; that the plaintiff was a tres- 
passer in the house; and that the defendant used no more 
force than was necessary to remove the plaintiff. The trial 
was in the court of common pleas, before Ward, J. whose 
report thereof was as follows: 

The defendant introduced evidence to show that, on the 
15th of November 1825, Joseph S. Packard, by deed of that 
date, conveyed the land on which said house stands to him- 
self, the defendant, and twenty four others, for the considera- 
tion of $175-47, describing the grantees as persons “ who 
have associated together, and have entered into a contract, as 
proprietors, for the purpose of building and erecting on said 
lot a meeting-house for the public worship of God. ‘To have 
and to hold said lot to the said proprietors, and to their heirs 
and assigns, and to each and every person who may hereafter 
become the lawful owner and proprietor of a pew in said 
‘house to be built and erected thereon, and which may and 
shall afterwards be rebuilt thereon by said proprietors and 
their successors, to the use and behoof of said proprietors, for 
the said purpose, and of each and every lawful owner and 
proprietor cf a pew or pews in the meeting-house to be built 
and rebuilt on said lot, forever.’”’? He also introduced evidence 
that said house was subsequently built, and that said persons 
organized themselves as a body corporate, under the statutes 

VOL X. 35 
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of the Commonwealth, by the name of the Proprietors of the 
Second Congregational Meeting-house in North Bridgewater. 
And he offered in evidence the records of said proprietors, to 
prove their organization. ‘The plaintiff objected to this evi-~ 
dence, on the ground that the grantees under Packard’s deed 
were not such proprietors as were empowered by S¢. 1783, 
c. 39, or by any subsequent statute, to organize themselves 
as a body corporate. But the court ruled otherwise. 

The defendant then offered evidence that the notice for the 
meeting of the proprietors, on the 22d of July 1837, was pub- 
lished in a newspaper printed in Plymouth, according to law ; 
and the said records were then admitted for the purpose of ena- 
bling the defendant to show an organization of said proprietors 
prior to the 14th of July 1844. The plaintiff objected to 
these records, as incompetent for want of sufficient service 
and return of the warrant and notices of the meeting, and 
because, upon the face of all the records, which are to be re- 
ferred to as in the case, there had been no organization of said 
grantees. But the court overruled the objection. 

The defendant then showed a vote of said proprietors, by 
which, on the 16th of March 1839, he was chosen one of a 
proprietors’ committee of three, under said organization. He 
then offered evidence tending to show that a majority of said 
committee authorized him to take charge of said house, and 
that by virtue of said authority, or in his capacity as one of 
said committee, he had charge of the house on the day of the 
assault. 'T'o this evidence the plaintiff objected, but the court 
admitted it. | 

The defendant gave in evidence a power of attorney, dated 
August 19th 1826, executed by Micha Packard and twenty 
seven others, who recited therein that they were seized in fee 
simple of certain shares and parts of shares, each in his own 
right, in the new meeting-house in North Bridgewater, which 
the defendant built for them and himself, and appointing P. 
Crocker, D. Cobb and J. Battles their attorneys, with author- 
ity to lease or sell the pews in said house, or the constituents’ 
shares or parts of shares, to such persons, and for such term 
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of time as they should think proper, &c. and to seal, execute 
and deliver such deeds of conveyances, with such clauses, 
covenants and agreements as they should think fit; and also ” 
authorizing and directing their said attorneys, out of the 
moneys which they should receive from time to time, for the 
rents and sales of the said pews, to pay over to each proprietor 
or owner of a share, shares, or part of a share, such sum or 
sums of money as should be the amount which they had 
paid to the defendant for building the said share, shares, or . 
part of a share in said house, &c. The last paragraph of said 
instrument was as follows: “The rest and residue of the 
moneys that may be received, from time to time, after the 
payments are made to the proprietors or owners of the house, 
as aforesaid, we do hereby authorize and direct our said attor- 
neys to pay the same over to the treasurer of the Second 
Congregational Society in North Bridgewater, to be appropri- 
ated to procure preaching for said society, by the committee 
of said society, or such special committee as may be appoint- 
ed for that purpose under the direction of said society.” 

The defendant also gave in evidence an order of the su- 
preme judicial court, passed at May term 1843, by which, 
on the dismissal of a bill in equity that had been brought 
against the defendant by the Second Congregational Society 
hereinafter mentioned, the key of said meeting-house which 
had been ordered from the defendant into the hands of a re- 
ceiver, on the filing of the bill, had been redelivered to him; 
said bill having been dismissed for want of prosecution ; and 
that since that time he had kept the key and had the sole 
control, and that the society, after that time, had not been 
permitted to use the house. 

The plaintiff then showed that the Second Congregational 
Society in North Bridgewater was incorporated by an act of 
the legislature June 18th 1825; that all the grantees in said 
Packard’s deed, and some others, were named as corporators 
in said act; that said society was organized under said act, 
August 15th 1825; that the plaintiff was chosen the first 
clerk, and had remained in said office ever since ; and that 
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said society had annually chosen their officers. He also gave 
in evidence two papers as building contracts, signed by the 
‘ defendant who was a house carpenter, which are in the case,* — 
and are signed by many others; and also referred to said 
power of attorney, as all tending to show that said house 
was built for the use of said society. 

The plaintiff showed that, in April 1844, he was duly elect- 


* The first building contract, dated August 23d 1825, signed by all the 
grantees named in Jos. S. Packard’s subsequent deed of November 15th, and 
by two other persons, was as follows: ‘We the undersigned subscribers, 
being desirous to erect a meeting-house for the accommodation of The 
Second Congregational Society in North Bridgewater, do severally covenant 
and engage to purchase of the building committee of said meeting-house and 
to pay for the number of pews set against our several names, under the con- 
ditions hereinafter mentioned. The said house shall be forty five feet wide 
and sixty feet long, and shall contain fifty two pews, and shall be built with 
all convenient despatch, nearly on the plan of the Unitarian meeting-house 
lately erected in Northampton, Mass. and shall be situated on a lot near the 
centre school house in said North Bridgewater. It shall be built of good mer- 
chantable materials, and in a workmanlike manner, and shall be well painted 
inside and out. After the house is finished, the pews are to be averaged at 
one hundred dollars each, by an appraising committee of impartial men, who 
shall be chosen by the aforesaid building committee from neighboring towns ; 
that is to say, the fifty two pews shall be so appraised as to amount to five 
thousand and two hundred dollars, and all which is left after paying for the 
house shall constitute a fund for the benefit of the said society. After ap- 
praisal the pews shall be sold by auction, (of which due notice shall be given 
by the building committee,) at the prices at which they were appraised, and 
all who hereby agree. to purchase, together with all others who wish to pur- 
chase, shall bid for choice, and he who bids highest has the first choice, &c 
All the money raised above the appraisal, by bidding for choice, shall go inta 
the funds for the benefit of the society. If by fire, or any other unforeseen 
accident, the house should be destroyed before its completion, or before the 
sale of the pews, we severally agree to bear our proportional part of the loss.”’ 

The second building contract was dated November 7th 1825, and was signed 
by all but one of the aforesaid grantees, and by three others, in which, after 
reciting that they had theretofore agreed to build a meeting-house for public 
worship, they stated that in order to carry said agreement into effect, they 
had determined to divide the building and the expenses thereof into thirty 
two equal shares, to be owned by the proprietors in certain proportions; and 
Hayward (the defendant) agreed with them to build the meeting-house, and 
they agreed to pay him therefor, at the rate of one hundred dollars for one 
share: It was further agreed that said house should be finished on or before 
the Ist of July 1826, and that it should in no respect vary from the terms of 
the aforesaid first contract, except that it should be only fifty feet in length. 
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ed one of the prudential committee of said society, one of 
whom is a grantee under said deed, and that said society had 
ordained a pastor, and had used said house as their own for 
twelve or fifteen years after it was built, and claimed to have 
control of said house and land, and of the twenty one pews in 
said house which remained unsold in 1826, after a sufficient 
number of said pews had been sold, by the attorneys under 
said power, to defray the expense of building said house ; 
that the net proceeds of said twenty one pews, obtained by 
letting them, were paid to said society, and that the incorpo- 
rated proprietors had assumed the possession of the house be- 
fore the day of the assault ; that on the 9th of July 1844, said 
society, of which he was clerk, directed the prudential com- 
mittee aforesaid, of whom the plaintiff was one, to enter into 
said meeting-house and affix labels to said twenty one pews, 
as the society’s property ; and that he and one more of said 
committee entered by virtue of this vote, and was in the act 
of affixing said labels with paste, when the defendant entered 
and ejected him. 

The plaintiff also proved, that on the 17th of September 
1832, May 18th 1835, and September 25th 1841, said society 
voted to label said twenty one pews as their property, which 
had accordingly been done; that at the supreme judicial 
court in this county, in 1837, the said society, in an action 
of trespass quare clauswm, recovered judgment against two 
defendants, who entered on a part of said land conveyed by 
said Packard, under a license from the defendant; that said 
society had complained of similar acts of the defendant ever 
since ; that said society had charge of the dedication of said 
meeting-house built after the execution of said two contracts 
signed by the defendarit and others, which are in the case ; 
and that said society, during a considerable part of 1842, 
hired a minister and worshipped in said house, as tenants of 
the receiver ; but he offered no evidence to show that, after 
the said decree of the supreme, judicial court, said society 
had any control of the house. 

The plaintiff ’s counsel hereupon contended that the plain- 
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tiff had a right to enter said meeting-house, and paste said 

labels upon said twenty one pews; that said incorporated 
' proprietors had not, by their committee, the control of said. 
house and twenty one pews. But the court ruled, and in- 
structed the jury, that the property in the house and land, 
upon this documentary evidence, was in the grantees of 
Packard’s deed, until the proprietors were organized as a cor- 
poration ; that after such organization, said incorporated pro- 
prietors had the control of said land and house; that the 
Second Congregational Society had never any legal title 
thereto; that while said society used the house, they were 
no more than tenants at will or licensees of the incorporated 
proprietors, and had only a temporary control; that the said 
proprietors, having terminated that tenancy or license by as- 
suming the control of the house for some years, no person had 
aright to enter it by virtue of any vote of the society ; that if 
the plaintiff entered solely by virtue of said society’s vote, 
and against the will of the proprietors, he was a trespasser ; 
that if the defendant was then authorized by the proprietors 
to manage and control ‘the house, he might prevent the plain- 
tiff from pasting said labels, and, after proper notice to him to 
depart, he might expel the plaintiff, provided he used no more 
force than was necessary. 

The jury returned a verdict for the defendant, and the 
plaintiff alleged exceptions, which were allowed, with lb- 
erty to either party to refer, on the argument upon the ex- 
ceptions, to any of the documents given in evidence at the 
trial. 

Bolles & E. Ames, for the plaintiff. Packard’s deed of 
the meeting-house lot was made to the parties who executed 
the first building contract. 'That contract is referred to in 
the deed, and is to be considered as embodied therein; and 
its terms must be considered as having been accepted by the 
grantees of the land, and to be binding on them. Goodwin 
v. ‘Gilbert, 9 Mass. 510. Nugent v. Riley, 1 Met. 117. 
Newell v. Hill, 2 Met. 180. The grantees held in trust for 
the pew holders; the use shifting to those persons’ who 
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thereafterwards became pew holders. Congregational Soci- 
ety v. Waring, 24 Pick. 304. ‘There was a good considera- _ 
tion for the declaration of trusts, viz. the subscription; and 
the deed is to be construed according to the usages of simi- 
lar societies. Wood v. Cushing, 6 Met. 456. The pews 
which were sold belong to the buyers, and the twenty one 
unsold pews belong to the Congregational Society. After the 
grantees of the land executed the power of attorney, on the 
19th of August 1826, they were functi officio, and the soci- 
ety has ever since had the lawful right to the control of the 
house, land and pews. Evenif the grantees have the legal 
title to the land, &c. under their organization as a corporate 
body, they have no control of the twenty one unsold pews. 
But the grantees are not a corporate body. When they 
attempted to organize as such they held no common prop- 
erty. The fifty two pews had become several property, viz. 
thirty one of separate owners, and twenty one of the Congre- 
gational Society. ‘The society owned all that parishes usu- 
ally own, and the grantees had nothing besides their pews. 
The society, according to the facts, and the usages of like 
bodies, had the sole control and possession of the twenty 
one pews; and the plaintiff, therefore, while acting under 
» the society, was lawfully employed when he was assaulted. 

The grantees never had the legal estate, but were only 
trustees. Neither the St. of 1783, c. 39, nor the Rev. Sts. 
c. 43, ever contemplated property owned in trust, or property 
devoted to ecclesiastical uses. The early laws of Massachu- 
setts scrupulously excluded all lay interference in ecclesiasti- 
cal concerns. Anc. Chart. 100, 105, 419, 605. The gran- 
tees were not authorized by St. 1783, nor by Rev. Sts. c. 43, 
to organize as a corporation. ‘Those statutes give such au- 
thority only to proprietors of “real estate lying in common, 
or held in common.”’ But it is essential to an estate in com- 
mon to be subject to partition ; and it is always in the power 
of one tenant in common to enforce a partition. See also 
Anc. Chart. 258, 458, 568. Mitchell v. Starbuck, 10 Mass. 
12. Potter v. Wheeler, 13 Mass. 507. It will not be pre- 
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tended that estate, limited and applied to the use of a meet- 
ing-house thereon, is subject to partition. The Rev. Sts. 
c. 43, $$ 7, 17, provide for improving and dividing the com- 
mon property mentioned in $1. But trustees cannot make 
a division in severalty, and divide their duties. 

The book of the proprietors, (grantees, ) which is called 
their records, was not admissible in evidence, because the 
entries therein are not records. ‘Those entries show that the 
proprietors were never legally organized as a corporation. 
This book contains an account of three attempts to organ- 
ize, viz. in April. 1828, June 1836, and July 1837. The 
first attempt failed, even in the proprietors’ own view, for 
want of the notice prescribed by law. The second attempt 
will be found by the court to have failed, because the notice 
of the meeting does not appear to have been by advertising 
as well as by posting ; and because it does not appear that 
‘¢a majority in interest of all the proprietors, whether present 
or absent,’”’ agreed and voted to organize themselves as a cor- 
poration, as required by Rev. Sts. c. 43, $$ 3, 4. No agree- 
-Inent or vote to organize is shown by the record, so called. 
This last defect is applicable to the third attempt, at the 
meeting in July 1837 ; and the application for that meeting 
does not appear to have been made by proprietors, all of + 
whom were owners at the time. 

If there was no legal organization of the proprietors, then 
the evidence that a committee, chosen by the vote of the pro- 
prietors, authorized the defendant to take charge of the pews, 
cannot avail him, there being nobody competent to elect or 
give authority to a committee. 

In the case of the Second Congregational Society v. War- 
ing, 24 Pick. 304, the question, whether the proprietors were 
duly organized as a corporate body, was not discussed. It 
was there assumed, or admitted. 

Coffin, for the defendant. Packard’s grantees took the legal 
estate granted. They owned and still own the land, for the 
use of those who might become pew holders. Second Con- 
gregational Society v. Waring, 24 Pick. 304. The Con- 
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' gregational Society never acquired any title to the twenty one 
unsold pews. If they would have had any title under the 
first building contract, they have none under the second, by | 
which the first was abandoned, and the defendant became a 
contractor to build a house of different dimensions, and di- 
vided into different shares. 

The St. of 1783, c. 39, and Rev. Sts. c. 43, authorized the 
proprietors of the land purchased for the site of a meeting- 
house to organize as a body corporate. ‘They were owners of 
‘Creal estate held in common; ” and it is not necessary that 
such estate should be susceptible of partition. Wharves are. 
mentioned in both statutes, as property that may be held in 
common; but they are not divisible. Since the abolition of 
the old third article of the Bill of Rights, public worship is 
entirely voluntary, and meeting-houses are owned by individ- 
uals as tenants in common, and are within the purview of the 
Rev. Sts. c. 43. 

T'he question as to the legality of the organization of the 
proprietors was never before raised. At the trial, no specific © 
objection was made to their organization, besides that of their 
not being within the meaning of S¢. 1783, c. 39, and Rev. 
Sts. c. 43. The facts, which are said not to appear by the 
records, might have been supplied by proof at the trial, if the. 
defect had been then suggested, and had been specified in the 
bill of exceptions. As this was not done, the additional ob- 
jections now made are not open to the plaintiff. 1U.S. Di- 
gest, Bill of Exceptions, 212. Wright v. Sharp, 1 Salk. 288, 
and Holt, 301. 

_ Even if there were no legal organization of the proprietors, 
the defendant had such a right of possession as warranted 
him in protecting the pews. 

The decision was made at October term 1846. 

Wipe, J. This is an action of trespass for an assault and 
battery on the plaintiff, in forcibly ejecting him from a meet- 
ing-house in North Bridgewater, which the defendant justifies 
on the ground that the plaintiff was a trespasser in the house, 
and that the defendant had a right to eject him therefrom, 
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using no more force than was necessary for that purpose. In ° 
support of this defence, the defendant proved that he had 
been chosen, by the proprietors of the said house, one of a 
committee of three to manage their aflairs, and that he 
was authorized to take charge of the house, and that he had 
charge thereof at the time of the assault. , 

To this evidence the plaintiff’s counsel objected, on the 
sround that the proprietors of the meeting-house had never 
been legally organized, and consequently that the records of 
their proceedings in the choice of the said committee were in-’ 
admissible. ‘'T'o this objection two answers were given by the 
defendant’s counsel: F%rst, that the defendant was in actual 
possession of the meeting-house, and had been for many years, 
he being also one of the said proprietors: That in 1841 
the Second Congregational Society in North Bridgewater, 
under whom the plaintiff claimed a right to enter, brought a 
bill in equity against the defendant, and procured an injunc- 
tion thereon, and the appointment of a receiver to take care 
of said meeting-house and to lease the same, and to whom 
_ the key of the said house was delivered ; that said action was 
continued from term to term of this court until 1843, when it 
was ordered by the court that the said injunction, and the 
order appointing a receiver, be revoked, and that the key of 
the meeting-house should be delivered to the defendant by the 
receiver, which was done accordingly... In the second place, 
the defendant’s counsel contended that the said proprietors of 
the meeting-house had been duly organized in conformity to 
the Rev. Sts. ¢. 43. 

As to the first, we are inclined to the opinion that the de- 
fendant had the actual and lawful possession of the meeting- 
house, and had the right to maintain his possession against the 
Second Congregational Society, if their agent, the plaintiff, 
had no right to enter, although the proprietors had not been 
legally organized as a corporation. One tenant in common 
has aright, without any authority from his cotenants, to de- 
fend his possession against a party having no right. Soa 
party having actual possession of property, without any other 
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' title, may defend his possession against a stranger having no 
title. 

The decision of this point, however, is not necessary, as we 
are of opinion that the proprietors were duly organized in the 
year 1837, conformably to the provisions of the Rev. Sts.: 
c. AB. 

It has been objected that this property is not within the 
statute, because “ it is essential to an estate in common to be: 
subject to partition,” as was said in Mitchell v. Starbuck, 10 
Mass. 12. This general proposition is true, undoubtedly. 
By the Rev. Sts. c. 103, $ 1, it is expressly provided, that all 
_ persons holding lands as joint tenants, coparceners, or tenants 
in common, may be compelled to divide the same, either by 
writ. of partition at common law, or in the manner provided 
in that chapter. But, although this is the general principle, 
yet real estate may be ‘so situated, and appropriated to such 
uses, as not to be capable of being divided among the owners 
of the common property without great loss and injury to all 
the proprietors. Such is the situation of wharves; and yet 
they are expressly included in St. 1783, c. 39, and in Rev. 
Sts. c. 43. Indeed, it is obvious that in all cases where prop- 
erty is held in common, which cannot be divided without 
great prejudice to the proprietors, the statute is peculiarly appli- 
eable and beneficial. Bonner v. Proprietors of Kennebeck 
Purchase, 7 Mass. 475. The question inthe case of Mitchell v. 
Starbuck was, whether when tenants in common had organ- 
ized themselves under the statute, as a corporation, the pro- 
prietors could afterwards be compelled to make partition ; a 
question which has no bearing on the point now under con- 
sideration. ‘There can be no doubt, therefore, that the owners 
in common of the meeting-house lot had a right to organize 
‘themselves as a corporation, under the statute ; and so it was 
decided in the case of the said Second Congregational Nociety 
v. Waring, 24 Pick. 304. 

It was then objected, that the proprietors did not organize 
themselves in pursuance of the requisitions of the statute ; 
because ‘t does not appear by the records of their proceedings 
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that the five applicants to the magistrate, to call the meeting 
of the proprietors, were all proprietors, and because it does not 
appear that a majority in interest of all the proprietors voted 
in favor of the organization, as the statute requires. But we 
think these objections are not now open on this bill of ex- 
ceptions. ‘The objections should have been specifically made 
at the trial, when the defects in the record might have been 
supplied by other evidence. 

The remaining question to be considered is, whether the 
plaintiff had any legal right to enter the meeting-house, and to 
fix labels to the twenty one pews, as stated in the exceptions. 
The plaintiff entered for this purpose, claiming a right so to do, 
as the agent of the said Congregational Society, who, it is 
contended, were the lawful owners of the said pews. But 
we are of opinion that the evidence in the case clearly proves 
that the legal title to the meeting-house and land was in the 
proprietors, and that the said society had never acquired any 
legal title thereto. It is true that the house was built for the 
use of the society, and the evidence proves, or has a tendency 
to prove, that the society will be entitled to the surplus of any 
moneys which have been or may be received for the sales of 
the pews in said meeting-house, after defraying the expenses 
of building the house, and other expenses. But this is no 
proof of the society’s title to the twenty one pews, although, 
when sold, they may be entitled to the proceeds of the sale. 
_ The society proceeded under a misapprehension of their rights, 
which is the more remarkable, since their rights and those of 
the proprietors were fully considered and distinctly stated in 
the opinion of the court, in their action against Waring, before 
cited. It was in that case decided, that the legal estate in the 
land and meeting-house was in the proprietors, and not in the 
Congregational Society. It is true that the society prevailed 
in that suit; but judgment was rendered expressly on the 
ground that the legal estate was vested in the proprietors, and 
that the society was in possession by the permission of the 
proprietors; the latter holding it as trustees for the former. 

. Jt is clear, therefore, that whatever rights the religious so. 
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ciety have to the property, they are equitable, and are cogniz- 
able only by a court of equity. They accordingly did com- 
mence a suit in equity, which, however, they did not prosecute 
‘to final judgment; probably because they were advised that 
it could not be maintained, it having been commenced against 
the present defendant, and not against the proprietors. But 
however this may be, and whatever rights the society may 
have, we are very clearly of opinion that they have no legal 
title to the pews in question, and that the plaintiff had no 
right to enter the meeting-house for the purpose of labelling 
them as their property. 
Exceptions everculed. 
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CoMMONWEALTH vs. JoHN Harney. 


An indictment on the Rev. Sts. c. 133, § 12, for an attempt to set fire to a building, is not 
bad for duplicity, although it sets forth a breaking and entering of the building, as 
well as an attempt, in the building, after the breach and entry, to set fire to it. 

The Rey. Sts. c. 133, § 11, which provide that, in the prosecution of an offence affecting 
real estate, it shall not be deemed a variance, if it be proved that the property in the 
whole or in any part of such real estate was in the person alleged in the indictment to 
be the owner, applies to undivided estates, held in common, as well as to estates of 
which the alleged owner had a sole property in only a part thereof, 

When an indictment alleges that a party attempted to set fire to a dwelling-house, with 
intent to burn it, by attempting to set fire to another building, the jury are authorized 
to infer the alleged intent from the evidence respecting the attempt to set fire to the 
other building. 


'TIs was an indictment which alleged, in the first count, 
that the defendant, at Roxbury, on the 7th of May 1845, 
‘about the hour of nine in the night time of the same day, 
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did attempt willfully and maliciously to set fire to and burn, 
in the night time, a certain dwelling-house there situate, of 
one Bernard’ Walmire, and in such attempt did then and 
there break and enter a certain out house, then and there 
situated, of the said Walmire, and within the curtilage of 
said dwelling-house, and did then and there procure and 
collect together certain shavings and combustible substances, 
and did then and there, in said out house, set fire to, kindle 
and burn said shavings and combustible substances, with the 
intent then and there to set fire to and burn, in the night 
time, the dwelling-house aforesaid, and towards the commis- 
sion of such offence, but was then and there intercepted and 
prevented in the execution of the same.’”? ‘The second count 
alleged that the defendant, at the time and place mentioned 
in, the first count, attempted to set fire to and burn, in the 
night time, a certain shop of said Walmire, within the cur- 
tilage of his dwelling-house, and in such attempt broke and 
entered said shop, and there procured and collected shavings, 
&c. and set fire to, kindled and burned them in said shop, 
with intent, in the night time, to set fire to and burn said 
shop, but was intercepted and prevented. ‘The third count 
was like the second, except that the word buclding was sub- 
stituted for shop, and it was not alleged that said building 
was within the curtilage of said Walmire’s dwelling-house. 
At the trial in the court of common pleas, before Colby, J. 
the defendant objected that the indictment was bad for du- 
plicity, and moved that it might be quashed. This motion 
* was overruled. 
It appeared from the evidence, that Bernard Walmire and 


his son were joint lessees of the dwelling-house and shop. 


The defendant thereupon objected that this evidence did 
not sustain the allegation in the indictment. This objection 
was overruled. 

It also appeared from the evidence, that certain combustible 
materials were collected in a small shop, which stood within 
three or four feet of a shed that was connected with the 
dwelling-house ; and that the wind was high on the night 
a: the alleged attempt. 
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The judge instructed the jury that, if they were satisfied 
that the defendant did> the acts alleged in the indictment, 
they were authorized to infer that he intended to burn the 
dwelling-house. The jury returned a general verdict of 
guilty, and the defendant alleged exceptions to said rulings 
and instruction. 

F’. Hilliard, for the defendant. In each count, a break- 
ing and entering, and an attempt to set fire, are averred. 
This is not only duplicity, but is also a misjoinder of a fel- 
ony and a misdemeanor. Commonwealth v. Tuck, 20 Pick. 
361. Commonwealth v. Eaton, 15 Pick. 273. Common- 
wealth v. Hope, 22 Pick. 1. The exceptions to the rule 
against duplicity are those of continuous acts, as assault and 
battery, offering to sell and selling, &c. . 

The buildings were not the property of B. Walmire, but 
of him and his son, as tenants in common; and the Rev. Sts. 
ce. 133. § 11, do not apply to this case. The provision there 
is, that when property is alleged, in an indictment, to belong 
to any one, it shall not be a variance, if it be proved that he 
had ‘“ the general or special property in the whole, or in any 
part’ of the property. ‘This provision was intended to cure 
the defect which defeated the indictment in Wade’s case, 
17 Pick. 395 ; and as it is in derogation of the common law, 
it should be construed strictly. ‘The defect in that indict- 
ment was not like the defect in this éase, which there- 
fore is not cured by the statute. In a civil action, this vari- 
‘ance would be fatal; and an indictment should not be less 
certain than a writ. | 

The jury should have confined their decision to the intent, 
of burning the place where the fire first attached, and where 
it would have burned if the defendant had not been inter- 
cepted ; and they were not warranted in inferring the intent, 
alleged in the first count, of burning the dwelling-house. As 
‘the verdict is general, and cannot be apportioned, a new trial 
should be granted. See Middlesex Canal Corporation v. 
M’ Gregore, 3 Mass. 124. 

Wilkinson, (District Attorney,) for the Commonwealth. 
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This indictment is on the Rev. Sts. c. 133, $ 12, by which 
an attempt to commit an offence, and the doing of any act in 
such attempt towards the commission of the offence, is 
made punishable, though the party be intercepted or prevent- 
ed in the execution. The doing of certain acts is a part of 
the indictable charge ; and it is proper that the indictment 
should specify those acts, in order that the defendant may 
know what he is accused of. It is the common practice, in 
an indictment for an attempt to commit one offence, to set 
forth an act which is, in itself, another offence. 1 Stark. 
Crim. Pl. (2d ed.) 246. Archb. Crim. Pl. (4th Amer. ed.) | 
421. | 

B. Walmire had a property in “ part” of the buildings, viz. 
an undivided half thereof; and this is as much within the~ 
reason of the Rev. Sts. c. 133, $ 1], as his sole property in 
a part thereof would have been. 

The defendant’s intent is matter of inference from his acts, 
and the jury were rightly so instructed. Roscoe Crim. Ev. 
(2d Amer. ed.) 87. 

Dewey, J. The counts in this indictment are not bad for 
duplicity. It is true that they set forth a breaking and enter- 
ing in the night time of a certain building therein described ; 
but that allegation is only introduced as a part of the 
various acts charged to have been committed by the defend- 
ant, all which combined authorize the charge of the specific 
offence made punishable by Rev. Sts. c. 133, § 12. It is not 
unusual to find in a count properly framed all the essential” 
elements of a count for a minor offence, and presenting the 
objection of duplicity quite as strongly as the present case. 
Thus, in an indictment for murder or manslaughter, there is a 
full and technical charge of an assault and battery. In bur- 
glary, when an actual larceny is alleged as perpetrated after 
entry, there is a technical charge of larceny ; but if connected 
with the actual breaking and entering, and set forth in the 
same count, the count is not bad for duplicity. In an indict. 
ment for a battery, an assault preceding the battery is alleged, 
and in sufficiently technical terms, but the count is good fox 
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a battery and not objectionable for duplicity. In the present 
case, the propriety of setting forth the various acts of the de- 
fendant, connected with the attempt to set fire to the build- 
ing, is quite obvious; the statute itself making the crime to 
consist in attempting to commit an offence prohibited by law, 
and in such attempt doing any act towards the commission of 
such offence. Rev. Sts. whi sup. The various acts of the 
defendant, done in the attempt to set fire to the building, were 
properly set forth in this indictment, and the objection of du- 
plicity is not well sustained. 

The next objection relied upon is that of a variance be- 
‘ tween the proof and the indictment, in the matter of the 
ownership of the building attempted to be set on fire. ‘The 
indictment alleged the same to be in one Bernard Walmire. 
The proof was, that said Walmire was joint lessee with 
another person. ‘This might have been a fatal variance, but 
for the provision in the Rev. Sts. c. 183, $11. This entirely 
obviates the objection. The provision is, that in the prosecu- 
tion of any offence affecting any real estate, it shall be a suf- 
ficient allegation, and not deemed a variance, if it be proved 
on the trial that any part of such estate was in the person 
alleged in the indictment to be the owner thereof. 

The counsel for the defendant insist, however, that to bring 
the case within this statute provision, some specific part of 
the building must have been the property of Bernard Walmire, 
and that it will not apply to a case where the person alleged to 
be the owner was the owner of a moiety, or other part, as joint 
‘tenant or tenant in common with others. Such is not, as we 
think, the proper construction of the statute, nor would such 
provision be at all adequate as a remedy for the mischief 
which had been experienced, and which we may presume was 
intended to be avoided by a legislative act on this subject. 
Cases of variance of this nature are much more likely to occur 
in offences relating to personal than real estate, as such offen- 
ces are so much more frequently the subject of indictment. 
But rarely indeed would the case present itself where one 
evecific part of a personal chattel belonged to A. and 
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another specific portion of the same chattel to B. The more 
usual form in which ownership of property would present 
itself would be that of an undivided interest in the entire 
property. This objection was therefore properly overruled 
by the court of common pleas. 

The remaining objection seems rather to present a ques- 
tion of fact than law. Whether the acts done by the defend- 
ant were such as to authorize the jury to find an attempt 
to set fire to any other than the particular building in which 
the materials were placed, and which was the first to be ex- 
posed-to be consumed, was wholly a matter for the jury, as it 
was properly left to them. 

Exceptions overruled. 


SS 


_Exuisua Pacxarp vs. Tuer. First Universatist Society IN 
THE TOWN OF QUINCY. 


A parish treasurer who has accepted a draft on him, drawn by the standing committee, 
payable to A. or order, has no authority to bind the parish by accepting A.’s draft on 
him, in favor of a third person, for part of the amount of the first draft; though the 
amount of the second draft is indorsed on the first, as part payment thereof. 


Assumpsit on the following order: ‘Quincy, April 14th 
1843. ‘To the treasurer of the First Universalist Society in 
Quincy. Sir: Please pay Elisha Packard fifty dollars on 
demand, and charge the same to my order. John Gregory.” 
On the back of this order was written, “ April 14th 1843. 
Accepted by Thomas H. Plummer, treasurer of 1st Uni- 
versalist Society, Quincy.” There was also, in the plain- 
tiff’s declaration, a count for money had and received. 

At the trial in the court of common pleas, before Wash- 
burn, J. the plaintiff introduced evidence tending to show 
that there was a religious society in Quincy, incorporated by 
St. 1833, c. 108, by the name given to the defendants in the 
plaintiff’s writ; that at the annual meeting of said society 
in 1842, Thos. Arey, Joshua Jones and George Marsh were 
chosen standing committee, and were authorized, by vote of 


428 NORFOLK. 


Packard v. Universalist Society in Quincy. 


the society, to hire the Rev. John Gregory, (who had pre- 
viously been employed as their clergyman,) at the rate of 
$600, for the year then ensuing; that said Gregory, during 
the year then ensuing, officiated as the clergyman of said 
society ; and that said committee, at the expiration of said 
year, settled with him, and paid him a part of his salary in 
money, and gave him for the balance an order on the trea- 
surer, dated April 6th 1848, signed by all the members of 
said committee, requesting him to “ pay John Gregory, or or- 
der, the sum of $354-50, on demand, it being the amount of 
his salary unpaid April 4th 1843:’? That the said treasurer 
wrote, on the face of this order, as follows: ‘April 7th 
1843. Accepted. Thomas H. Plummer, treasurer of the 
First Universalist Society in Quincy:” That said Gregory, 
on receiving this order, gave to the committee a receipt 
in full for the year’s salary aforesaid; and that he, while 
holding said order, drew the order on which this suit is: 
brought ; that the treasurer accepted it, by the writing there- 
on above set forth; and that the amount thereof was in- 
dorsed on the order aforesaid, given to him by said com- 
mittee. 

The defendants denied the authority of their treasurer to 
charge them by accepting said order in favor of the plaintiff ; 
and the facts above stated, and the 5th and 6th articles of the 
by-laws of the defendants, constituted all the evidence given 
by the plaintiff of said treasurer’s authority to accept said 
order. ‘These by-laws were as follows: ‘Art. 5th. The 
treasurer shall be the collector of the society. He shall pay 
the minister’s salary, and all accounts against the society, 
when properly approved of by the committee; provided he 
has money in his hands belonging to the society. Art. 6th. 
The standing committee shall attend to the secular concerns 
of the society generally, and examine all accounts against 
the society, before authorizing the payment by the treasurer, 
and, if found correct, approve the same.” 

There was no evidence that the treasurer had any money 
in his hands when he accepted the first or the second of said 


OCTOBER TERM 1845. 429 


Packard v. Universalist Society in Quincy. 


orders, nor that the standing committee knew or approved of 
his accepting the order now in suit. 

The judge instructed the jury that the evidence did not 
show a sufficient authority in the treasurer to charge the de- 
fendants by his acceptance of the order in suit, and a verdict 
was returned for the defendants. The plaintiff alleged ex- 
ceptions to said instruction. 

Gourgas, for the plaintiff. 

J. J. Clarke, for the defendants. 

Dewey, J. In the view that we have taken of this case, 
it is unnecessary to consider the effect of the acceptance, by 
the treasurer of the parish, of the order for $354, drawn 
upon him by the standing committee. If the committee 
were authorized, as agents of the parish, to draw the order, 
the order itself is good evidence that the parish was indebted 
to Mr. Gregory, in whose favor it was drawn. Assuming this 
order to have been legally drawn, and, with or without the 
acceptance by the treasurer, to have created a liability there- 
on, on the part of the parish, the further inquiry is, whether 
the order drawn by Gregory upon the treasurer of the parish, 
and accepted by his writing on the back thereof, is binding 
upon the defendants, and subjects them to an action in favor 
of the payee. As to this order, it will be observed that there 
was no action by the committee ; no agency is assumed by 
them in the drawing or accepting of it. Taking the case 
most strongly for the plaintiff, the legal liability, if any exists, 
arises wholly upon the acts of Gregory as the drawer, and 
the treasurer as acceptor, with the further fact, that Gregory 
was, at the time, a creditor of the parish for a sum larger 
than the amount of his order drawn upon the treasurer. The 
real question seems therefore to be, whether it is competent 
for the treasurer of a parish, by virtue of his office as treas- 
urer, to accept drafts drawn on him by a creditor of the 
parish, for a portion of the debt due to such creditor, and 
create thereby a new indebtedness to another individual. It — 
may be remarked that the plaintiff ’s case is not aided by any 
authority conferred upon the treasurer, beyond what results 
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from the office itself, by the by-laws of the parish. They 
are put into the case; but their tendency is rather to deny 
than confer this power upon the treasurer, as they give the 
management of the secular concerns of the parish to the 
standing committee, who seem to be the accredited and au- 
thorized agents of the parish, to act in their pecuniary mat- 
ters. 

To establish the authority of the treasurer of a corporation — 
to bind the corporation by executing promissory notes, ac- 
cepting drafts, &c., the plaintiff has referred us to the cases 
of Narragansett Bank v. Atlantic Silk Company, 3 Met. 
282, and Bates v. Keith Iron Company, 7 Met. 224. But 
these were cases of trading and manufacturing corporations, 
and they furnish no analogy for cases of parishes or religious 
societies. There is nothing in the nature of the business to 
be done, or the duties ‘which devolve upon the treasurer of 
such corporations, that can require or justify the giving of 
negotiable instruments binding the society, without being 
authorized by a special vote to that effect. Webber v. Wil- 
liams College, 23 Pick. 302. The case of Hayward v. Pil- 
grim Society, 21 Pick. 270, was rather the case of a promise 
by the society itself acting through its trustees, and not, as in 
the case before us, the mere act of the treasurer of the corpo- 
ration. . 

But in the present case, there is an objection beyond that 
of accepting a draft from a creditor of the parish in favor of 
a third person, for a preéxisting demand. ‘The treasurer has 
accepted a draft from a creditor of the parish for a part of his 
demand, and thus increased the number of creditors and the 
nature of tthe liabilities, and subjected the parish to incon- 
veniences, and, it may be, to costs and charges beyond what 
would have attached to an indebtedness to Gregory alone. 
It is a strong and decisive objection to the right of the plain- 
tiff to recover, that the act of the treasurer, upon which he 
relies as the foundation of his title or right to recover, did so 
far vary the liability of the parish to Gregory, as to subject it 
to distinct demands of several persons, when the debt to him 
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was one and entire. ‘This the treasurer could not do, with- 
out special authority from the parish, or through some au- 
thorized agents clothed with full power to manage their pe- 
cuniary concerns. 

It was suggested that, if the contract by the treasurer was 
not valid, yet, under the count for money had and received, 
the plaintiff might well maintain his action, but such posi- 
tion is entirely untenable. The right to recover on the count 
for money had and received must depend upon first es- 
tablishing the legal liability on the acceptance by the 
treasurer. ; 

Exceptions overruled. 


LEMUEL WITHINGTON vs. JouHN WARREN. 


In an action on a promissory note given by the defendant for a sum awarded by three 
arbitrators, to be paid by him to the plaintiff, the defendant cannot defend by showing 
that one of the arbitrators, upon the statement of the chairman, who drew up the award, 
that it was right, signed it without reading it or knowing its contents, and that it was 
fora larger sum than was agreed upon by the arbitrators, unless he also shows that the 
said arbitrator was induced by some false representation, fraud or misconduct to sign a 
different award from that which he intended. 


T'u1s case came before the court on exceptions taken by the 
defendant to the rulings of Washburn, J. before whom it was 
tried in the court of common pleas. 

Hallett, for the defendant. 

J. J. Clarke, for the plaintiff. 

Suaw, C.J: This was an action of assumpsit on a promis- 
sory note given by the defendant to the plaintiff. The de- 
fendant gave notice of two grounds of defence: 1st, that the 
note was not given on a good consideration ; 2d, an account 
in set-off. 

It appeared in the progress of the trial, that the note was 
given for the amount of an award of Robert Vose, Stephen 
Wales and Aaron Nixon, arbitrators, to whom all demands be- 
tween the parties had been submitted. 

After proof of the note, the defendant did not offer to im- 
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peach the award, by way of showing want of consideration, 
but proceeded to prove his account in offset, to which the plain- 
tiff objected, on the ground that it was barred by the award. 
The defendant then proposed to prove that the award was 
signed by Nixon, one of the arbitrators under a mistake, and 
thus to set it aside and avoid it. 

To maintain this ground, the defendant proposed to call 
Nixon, one of the arbitrators, to testify that the award was 
signed by him under a mistake of this kind, namely, that after 
hearing the parties, the arbitrators, at a conference, agreed upon 
the principles of an award, and left the papers with Vose, the 
chairman, to draw it up accordingly; that, amongst other 
items, they had agreed to charge the defendant with five 
years’ rent at $60 a year; that in fact it was so drawn as to 
charge the defendant with ten years’ rent, charging him $75 
for the rent of one of the years, thus making a difference of 
more than $300, which would have changed the balance; 
that in fact this arbitrator signed the award without reading 
it. The court directed that the inquiry must be limited t« 
the question, whether the arbitrator was induced by any false 
representation, fraud or misconduct, to sign a different award 
from that which he intended to sign; to which the defendant 
excepted. The said arbitrator was then called, and testified 
that, after the arbitrators had agreed upon the principles of 
their award, the papers were left with the chairman, to draw 
up the award; that on the next day, the chairman brought it to 
him to sign; that he looked at it, but never read it ; that he tried 
to read it, and began; but that it was long, and he asked the 
chairman if it was right, and he said it was; that he supposed 
it was right, and the chairman said he supposed it was right ; 
that when the witness signed it, he did not know its contents. 
The witness was then asked, whether he would have signed 
it if he had known its contents. 'This question being objected 
to, the judge ruled that it was not competent, and it was not 
answered. ‘T'o this the defendant excepted, but stated that he 
should not insist that any false representation, fraud or mis- 
conduct was made use of, to induce Nixon, the referee, to 
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sign the award. This exhibits the substance of the defend- 
ant’s exceptions. 

In consequence of some question at the bar, in relation to a 
matter of fact, if the case should be reserved, the judge put a 
special inquiry to the jury, and requested them to find whether 
Nixon did sign the award in consequence of statements made 
to him by Vose at the time of signing it, whereby he was led 
to sign it without reading it, or understanding its contents. 
To this the jury answered, in addition to a general verdict for 
the plaintiff, that ‘“‘ we think he did so sign it, in consequence 
of what was said to him by Mr. Vose.”’ 

The court are of opinion that the verdict cannot be affected 
by any of these grounds of exception. The first is, that the 
Witness was not permitted to answer, whether he would 
have signed the award if he had known its contents. This 
is only another mode of asking, whether the award, as drawn 
up and signed, was conformable to the principles agreed to by 
the arbitrators, or, in other words, whether the award, as it 
now appears, is not different, in regard to certain debits or 
credits, from that which was previously agreed’ upon by the 
arbitrators, at their conference. It appears to us that this 
would be inadmissible, on many grounds. ‘The award was 
not only signed by all the three arbitrators, one of whom has 
since deceased, but there were several schedules annexed to it, 
for the purpose of illustrating and explaining the items in 
detail, which were also signed by the three. ‘The most the 
witness could say in favor of the defendant was, that accord- 
ing to his present recollection, he understood the agreement 
of the arbitrators, at their conference, to charge a certain rent 
for five years, when by his formal and solemn act, done at the 
time, in concurrence with the other arbitrators, in a form bind- 
ing upon the rights of the parties, he has declared that they 
agreed to allow rent for ten years. He*could not be received 
thus, by his parol testimony, to contradict his formal award in 
writing. | 

Besides; this is not such a mistake as would avoid an 
award. It would go to show, not that the arbitrators together, 
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as a body, had been misled, by the use of any false token, or 
measure, .or table of computations, or the hke, to make an 
award, which was not the result of their judgment upon the 
facts found by them, as in Boston Water Power Company v. 
Gray, 6 Met. 131, 169. It would simply tend to»show that 
one of the arbitrators misunderstood the other two, or they 
him, in reference to the supposed item. It would be hazard- 
ous in the extreme to admit such an alleged mistake, Jong 
after an award is made and acted upon, to impeach its validity. 

Then it is urged as an objection, that Nixon signed the 
award without reading it. But it was offered to him to read; 
he read some of it —as much as he thought fit to read — and 
had opportunity to read the whole; and by his signature 
adopted it. Would such an objection he, in the absence of all 
fraud and imposition, to a deed or a bond, or any other instru- 
ment of a solemn character, to which a man places his signa- 
ture? We think not. Then the only remaining question is, 
whether it makes any difference that he did so sign it, with- 
out reading it, as specially found by the jury, in consequence of 
what was said to him by Vose. 

We have some doubts whether a question can thus be 
raised in this court on a bill of exceptions, by putting particu- 
lar questions to the jury in the court below witha view to 
their finding facts specially, not for the purpose of affecting 
the issue tried, or the verdict then taken, but for the future 
consideration of another court; and whether such a finding is 
a part of the record, having the force and effect of a verdict. 
No objection to such course was made in this case, and this 
suggestion 1s now made only to avoid the conclusion that it 
is a regular and settled practice, and to treat it as an open ques- 
tion, to be considered when it arises. 

That which was said to Nixon by Vose was, that he sup- 
posed it was right. ‘Phe meaning of this declaration of Vose, 
taking it in connexion with the subject to which it applied, 
was, that it was conformable to the principles previously 
agreed on’ by the three arbitrators. Now we are not to as- 
sume that the three had agreed on a different result from that 
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expressed in the award; because, if it were so, it must have 
been known by Vose, and then his declaration that it was 
right and conformable to their agreement would have been a 
false representation, which is expressly disclaimed by the de- 
fendant. Besides; there is not the slightest evidence that the 
three arbitrators had so agreed. On the contrary, the evidence 
is the other way. Vose then stated that it was correct, that is, 
conformable to their understanding ; and the deceased referee, by 
his signature to the award, in effect states the same thing. The 
question then resolves itself into this, whether, if one signs an 
award upon the assurance of another that he supposes or be- 
lieves it to be correct, and it 1s not shown that such statement 
is false or erroneous, or not conformable to the fact, it can 
affect the validity of the award. It does not seem to vary in 
principle from the mode of affirming a verdict by ajury, which 
is so familiara practice in courts. When the jury have agreed 
to allow and disallow certain items, and strike the balance, or 
to allow interest on a note, and the foreman, or some one of 
the jury, makes the necessary computations, and states to them 
that they are right, the sum is usually inserted accordingly in 
the verdict, and the verdict is affirmed by them on the faith 
of such assurance. If a party may ever execute an instrument 
without reading it, and make it his, and give it effect as his 
by adopting it, it cannot impair that effect, to show that he 
was induced to. do so by the assurance of one well acquainted 
with the facts that it was right and correct; such assurance 
not being proved to be false or erroneous, but as far as the 
evidence goes proved to be true. 

The result of the opinion of the court is, that the mistake 
proposed to be proved was not of such a nature that it could 
avoid and vacate the award, and that the evidence offered 
and relied upon to prove it was inadmissible. 

Exceptions overruled. 
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TimotHy FirzGeraup vs. LEONARD SALENTINE. 


An action of debt against L. S. on a judgment alleged to have been recovered against 
him by the name of S. F. L. was submitted to the court on the following agreed 
facts : The writ,in the action in which the judgment declared on was recovered, was 
against S.F. L., and the summons was directed to S. F. L.: The. officer who served 
the writ returned, that he had left a summons at the defendant’s last and usual place 
of abode ; but the summons was in fact left at a house where the defendant and sev- 
eral others boarded: The defendant was never known by the name of S. F. L., and he 
did not appear to answer to the action: Judgment was rendered against him, on his 
default. Held, that the original writ was not duly served, and that the action on the 
judgment could not be maintained. 


Dest on a judgment rendered by a justice of the peace, on 
the 14th of December 1844. The declaration averred that the 
plaintiff recovered judgment against the defendant by the 
name of 8. F. Leonard. The action was commenced before 
a justice, and carried by appeal to the court of common 
pleas. At the trial in that court, before Colby, J. the plaintiff 
produced and read to the jury a copy of the record of the 
justice who rendered the judgment, and it set forth a judg- 
ment against S. F. Leonard. It was also shown that the 
writ, in the action on which the judgment was rendered, 
was sued out against S. F. Leonard, and was served by 
leaving a summons directed to S. I’. Leonard at the last and 
usual place of abode of the defendant; that neither the de- 
fendant nor any other person appeared before the justice, to 
answer to the action; and that, on the return day of the writ, 
a default was entered, and judgment rendered accordingly. 

It also appeared that the defendant, when the said writ 
was served, resided in the town of Dorchester, and that no 
person of the name of S. F’. Leonard then was an inhabitant 
of, or resident in, that town; and that, in said writ, the de- 
fendant was described as of Dorchester. 

It further appeared that the plaintiff worked for the defend- 
ant, and boarded, with several others, at the place where the 
summons was left; that when an officer called on the de- 
fendant, with the execution which issued on the judgment, 
the defendant said he saw the summons, but thought he 
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was not bound to appear, because he was not the person 
named in it; that he owed the plaintiff, but not-so much as 
the amount stated in the execution. 

It was also in evidence that the defendant was sometimes 
called Salentine and sometimes Leonard ; sometimes Mr. Sal- 
entine and sometimes Mr. Leonard ; but never was known 
by the name of 8. F. Leonard. 

The case was submitted to the presiding judge on the 
foregoing evidence, as on a statement of facts. He decided 
that the action could not be maintained, and judgment was 
rendered for the defendant. From this judgment the plain- 
tiff appealed. 

F'. Hilliard, for the plaintiff. 'The present defendant was 
the real defendant in the action in which the judgment was 
recovered. He was misnamed ; but misnomer is matter of 
abatement only, and not of error. Gould Pl. 260. Steph, 
Pl. 320. Porter v. Cresson, 10 S. & R. 257. Smith v. Pat- 
ten, 6 Taunt. 115, and 1 Marsh. 474. Where S. B. jr. sued 
a judgment, which appeared, on oyer, to have been recov- 
ered by S. B., it was held that there was a variance; but 
the court said the plaintiff might have alleged that he, by 
the name of S. B., recovered the judgment. Boyden v. 
Hastings, 17 Pick. 200. See also Crawford v. Satchwell, 
2 Stra. 1218. Smith v. Bowker, 1 Mass. 80. Binfield v. 
Mazwell, 15 East, 159. Dickinson v. Bowes, 16 East, 110. 
Kincaid v. Howe, 10 Mass. 205. 

If the plaintiff had brought a second suit on the original 
cause of action, might not the defendant have pleaded this 
judgment in bar? In Medway Cotton Manufactory v. Adams, 
10 Mass. 360, it was objected that a judgment against the 
defendant on a note alleged to have been made to the plain- 
tiffs, by the name of R., M. & Co., would not bar an action 
by R., M. & Co. But the objection did not prevail. 

J. A. Abbott, for the defendant, cited Commonwealth v. 
Perkins, 1 Pick. 388; Commonwealth v. Hall, 3 Pick. 262; 
and Slasson v. Brown, 20 Pick. 436. 

Huszarp, J. If this case turned merely upon the question 
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of a misnomer of the defendant in the original action, we 
should think he could not successfully defend against this 
suit; because a mere misnomer must be pleaded in abate- 
ment, if the party would take advantage of it, as it does not 
necessarily deny the plaintiff’s cause of action. But it is 
essential to the plaintiff’s recovery, that it should be proved, 
not only that the real person was sued, but that he was duly 
served with process, though under a mistaken name. It 
is provided in the Rev. Sts. ¢. 90, $54, that “when the 
name of any defendant is not known to the plaintiff, the 
writ may be issued against him by a fictitious name, and, 
if duly served, it shall not be abated for that cause, but 
may be amended on such terms as the court shall think 
reasonable.” 

In examining the present case, upon the facts presented, 
_we are of opinion that there was not a due service upon the 
defendant in the original action. The return of the writ, | 
indeed, states that a summons for Leonard was left at his 
last and usual place of abode in Dorchester; but the facts, 
as agreed by the parties, are, that Salentine lived at a board- 
ing house, with several others, and that the summons was 
left at that house. Where a party is sued by a wrong name, 
and the summons is left at a boarding house, without other 
service, we cannot hold it to be such a service as is contem- 
plated by the law. The mere fact that the summons is left 
under the same roof where a person lives, does not make it a 
service at his last and usual place of abode. 'There may be 
different families residing there, and the summons may have 
been left in the apartment of the family not sued. ‘There 
may be different apartments for different boarders to assemble 
in, and the summons may be left where the party sued never 
comes. ‘'T'o make such a service valid, it must be left in the 
part of the house which the defendant inhabits and frequents ; 
or it is not duly served upon him, as being left at his last 
and usual place of abode. The statute intends, in such a case, 
a personal service, or what is equivalent thereto. Great 
injustice may be done to parties, when sued by wrong names, 
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if a different construction should be given to the statute, and 
judgments be recovered against them without the slightest 
notice. 

Judgment was rendered, in this case, against the plaintiff 
in the justice’s court, and again in the court of common 
pleas, and we see no sufficient reason for-setting it aside. If 
the plaintiff himself had not had strong doubts of the sufli- 
ciency of his judgment, he would have levied his execution 
upon the defendant ; and we think those doubts were well 
founded. It is, also, merely a question of costs, as the judg- 
ment in this case cannot be pleaded in bar of a suit brought 
upon the original cause of action. 

Judgment for the defendant. 


—_—— 


Eveanor Cuapp vs. Jonn A. GREEN. 


_ A widow made‘a contract with G. that her minor son should work for G. at a certain 
sum per week and that she would hoard him while he should so work: After this 
contract was performed by the mother and the son, she brought an action against G. 
to recover the stipulated wages. Held, that she could maintain the action ; that the 
son had consented to the contract, and had his support out of it, and was therefore 
bound by it ; and that G. would not be responsible to him for the same work. 


Assumpsir to recover compensation for the services of the 
_ plaintiff ’s: minor son. | ; 
At the trial in the court of common pleas before Wells, 
C. J. it appeared in evidence that the plaintiff was a widow, 
having a minor son, sixteen years old, living with her, and 
that she contracted with the defendant for the services of 
said son at the printing business, for $2-50 per week, for the 
first year, and that the plaintiff should board her son while 
in the defendant’s service ; and there was evidence that the 
price of board was $2°25, or $2:50 per week. There was 
also evidence that there had been no breach of this contract, 
on the part of the plaintiff or her son. 
Upon cross-examination of the plaintiff’s witnesses, the 
defendant’s counsel made inquiries, with a view to prove 
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that the husband of the plaintiff, and father of her said son, 
died in 1839 or 1840, possessed of property that was appraised 
_ at $7000 in real estate and $10,000 in personal estate ; that 
all the personal estate, and the proceeds of part of the real 
estate which had been sold for payment of his debts, had 
been expended in paying them, and that his administrator 
had collected the rents and profits of the remaining real 
estate, which annually amounted to $150, which he gave 
to the plaintiff for her support ; and that said deceased left 
seven children his heirs at law, of whom said minor son was 
one. 

This evidence was offered by the defendant, to show that 
said minor was seized and possessed of an estate adequate to 
his own support, so that the plaintiff would not be bound to 
support him, and therefore could not be entitled to his earn- 
ings. But the judge ruled that the testimony was not ad- 
missible under the general issue, and rejected it ; no specifi- 
cation of defence being filed in the case. 

A verdict was returned for the plaintiff, and the defendant 
alleged exceptions to the said ruling. 

Kingsbury, for the defendant. The testimony should 
have been received, to prove that the minor had ability to 
support himself. On such proof it would have, appeared that 
the plaintiff is not bound, like a father, to support him ; that 
- she is not entitled to his earnings, and therefore could not 
maintain this action. 1 Bl. Com. 449. Day v. Everett, 7 
Mass. 147. Rev. Sts. c. 78, $1. Dawes v. Howard, 4 Mass. 
97. Whipple v. Dow, 2 Mass. 415. The burden of proof 
was on the plaintiff, and therefore the want of a specifica- 
tion of defence was no objection to the admission of this 
testimony. 

J. J. Clarke §& Gourgas, for the plaintiff. It is the duty 
of parents, mothers as well as fathers, to maintain their chil- 
dren, and they have also a right to their earnings. 1 Bl. Com. 
c.16. Benson v. Remington, 2 Mass. 115. Dedham v. 
Natick, 16 Mass. 140. Nightingale v. Withington, 15 Mass. 
274. Rev. Sts. c. 12, $38; c. 46, $5; ¢. 79, $4; ¢. 80, 
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§ 2. While this minor lived with his mother, and under her 
custody, he was de facto her servant, and third persons can- 
not question her right to his earnings; especially under a 
contract made with her. F'reto v. Brown, 4 Mass. 675. 'The 
minor gave his implied ‘consent to the contract made by the 
plaintiff, and worked in pursuance of it. The evidence, there- 
fore, which was offered, was immaterial, and was rightly re- 
‘jected for that cause. But if not immaterial, it could not 
be received without a specification. 

Houzsarp, J. The facts, in this case, of the hiring by the 
defendant, and the price to be paid by him for the services 
of the minor, were proved to the satisfaction of the jury. 

We think it unnecessary, upon the view we take of the 
case, to decide whether the evidence that was offered was 
rightly rejected. Upon the facts, as stated in the bill of 
exceptions — namely, that the son lived with his mother, 
(the plaintiff,) and performed the labor agreeably to the con- 
tract made by her—his consent to the contract must be 
implied, in the absence of all proof to the contrary; and she, 
having made this contract for the service of the minor, and 
having boarded him in pursuance of the contract, is now 
entitled to enforce payment. The son, knowing the fact, 
and consenting to the arrangement, and having his support 
out of it, is bound by it; and the defendant cannot be res 
sponsible to him for the same services, in another action. 

Exceptions overruled. 
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Joruam Sauispury vs. Joun M. Goureas, Jr. 


In a suit against an attorney for neglecting to defend an action, his declarations made to 
the court when the action was called on for trial, that he had no defence to make, be- 
cause his client, though requested to instruct him in a defence, had not done so, were 
admitted in evidence, and the jury were thereupon told by the judge that these dec- 
larations were not evidence of the truth of the facts stated, but were admitted to show 
the circumstances which occurred at the time of the alleged negligence. Held, that 
the declarations were properly admitted, subject to the limitation stated by the judge. 

Upon the trial of the question, whether an assignee of an insolvent debtor could main- 
tain trover, without proof of demand and refusal, against a vendee of goods sold by 
such debtor before he came under the operation of the insolvent laws, the court in- 
structed the jury, that it was necessary, in order to support the action, that it should 
be proved, to their satisfaction, that the sale of the goods was fraudulent; that both 
the vendee and vendor concurred and united in the fraud; and that it was further 
necessary that it should be proved that the vendee converted the goods to his own 
use; and that demand and refusal constituted one mode, but not the only mode, 
of proving such conversion. Held, after a verdict finding that the action of trover 
was well maintained, that the instructions to the jury were correct. 


Tis was an action of trespass upon the case against an 
attorney for neglecting to defend an action brought against 
the plaintiff by F. A. Kingsbury, assignee of Richmond Tor- 
rey, which was entered at September term 1844, and defaulted 
at the following December term. 

At the trial in the court of common pleas before Colby, J. 
one ground of defence was, that the action of Kingsbury 
against the plaintiff could not have been successfully de- 
fended, and so, even if: the defendant had been guilty of neg- 
ligence, the plaintiff had not been damnified. 

It appeared that said action, brought by Kingsbury against 
the plaintiff, was trover for articles of household furniture, 
and that the plaintiff claimed said articles by virtue of a 
bill of sale made to him by Richmond Torrey, about a year 
prior to said 'Torrey’s application for the benefit of the insol- 
vent law. 

The present defendant offered evidence to show that said 
bill of sale was fraudulent against creditors; and this question 
was submitted to the jury, with instructions, that the burden 
of proof was on the defendant to show that the action of 
Kingsbury, assignee, against the present plaintiff, could not 
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have been successfully defended; and, if that were proved, 
that the presént defendant was entitled to a verdict in his 
favor. 

In the progress of the trial, the defendant produced the as- 
signment, made by a master in chancery, to Kingsbury, in 
which was assigned all the property which said Torrey had 
on the 2d of April 1844, which was the day of his petition. 
The day of the first publication of notice that a warrant had 
issued against said Torrey was the 7th of said April. . 

On the question of the negligence charged against the de- 
fendant in not defending the said action against the plaintiff, a 
witness called by the defendant testified that, when that action 
was reached in the order of the docket, (it having been marked 
for trial,) the defendant stated to the court that he had been 
employed before the September court to make defence to the 
action; that it had been continued; that he afterwards saw 
Salisbury, (the plaintiff;) and told him he must call upon him 
(the defendant) about the Ist of December, ‘and make upa 
list of witnesses, and instruct him in a defence; that the 
plaintiff had not called, and that he had not since seen him; 
that he (the defendant) had no means of defence, and no de- 
fence to make. ; 

The introduction of this testimony was objected to by the 
plaintiff’s counsel, but was allowed by the judge, who in- 
- structed the jury that it was not evidence of the truth of the 
facts stated, but was admitted to show the facts and circum- 
stances which occurred at the time of the alleged neglect. 

On the question of the validity of the conveyance of the 
household furniture by Torrey to the plaintiff, the plaintiffs 
counsel requested the judge to instruct the jury, that if they 
believed the bill of sale was a bond fide transfer of the proper- 
ty, so far as Salisbury, the plaintiff, was concerned, and that 
he was ignorant of any design, on 'Torrey’s part, to defraud his 
creditors, a previous demand was necessary to enable Kings- 
bury to maintain his action. 

The judge refused to give this instruction; but instructed 
the jury that the present defendant must prove, to their satis- 
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faction, that the supposed sale was fraudulent, and that both 
Salisbury and Torrey concurred and united in the fraud; © 
and that it was further necessary to prove that Salisbury had 
converted the furniture to his own use ; and that demand and 
refusal constituted one mode, but not the only mode, of prov- 
ing such conversion. 

The jury found a verdict for the defendant, and the plain- 
tiff alleged exceptions to the said rulings and instructions. 

W. Hilliard & Nutter, for the plaintiff. The defendant’s 
statement in court, when the action of Kingsbury against the 
plaintiff was called on for trial, was not legally admissible in 
his favor, inasmuch as its purpose and effect were to set up 
substantive matter of excuse and defence, the burden of prov- 
ing which was on him. In Haynes v. Rutter, 24 Pick. 242, it 
was held that a recital by a person of his past transactions 
is not admissible in evidence. 

The instruction prayed for by the plaintiff, as to the neces- 
sity of a demand on the plaintiff by Kingsbury, in order to 
maintain trover against the plaintiff, should have been given 
to the jury. In Godefroy v. Jay, 7 Bing. 413, it was held, 
that in an action against an attorney for negligence, in omit- 
ting to take any step in a defence, it is not necessary to show 
special damage, nor to show that the plaintiff had a good de- 
fence ; that it is for the attorney to show, if he can, that there 
was no defence. And it seems, from that case, that an attor- 
ney has not a discretion to omit putting in a plea where there 
is no defence, but that he ought to plead the general issue, 
and watch that the plaintiff proves his case. Now, if the de- | 
fendant had so pleaded and watched, he might have prevented 
a judgment against the plaintiff, by reason of the failure of 
Kingsbury to. prove a demand and refusal of the furniture. 
That such failure would have prevented a recovery in such a 
case, is settled hy the case of Nixon v. Jenkins, 2 H. B. 135, 
in which it was decided, that if a trader, on the eve of bank- 
ruptcy, makes a collusive sale of goods, his assignees cannot 
maintain trover for them against the vendee, without proving 
a demand and refusal. The sale by Torrey to the plaintiff 
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was not void, either by the statutes of insolvency, or by the 
common law. Oriental Bank v. Haskins, 3 Met. 332. , 

J. J. Clarke, for the defendant. The defendant’s state- 
ment to the court of his reason for not defending the action 
against the plaintiff was properly admitted, under the limita- 
tion given to it by the judge in his instructions. Surround- 
ing circumstances, termed res geste, may alway be shown to 
the jury, along with the principal fact ; and their admissibility 
is determined by the judge, according to the degree of their 
relation to that fact, and in the exercise of his sound discre- 
tion. Greenl. on Ev. $108. See also Goodhue v. Hitch- 
cock, 8 Met. 62. Kilburn v. Bennett, 3 Met. 201. T'horn- 
dike v. City of Boston, 1 Met. 247. In the case of Haynes 
v. Rutter, cited for the plaintiff, the declarations that were 
held inadmissible were made by one who might have been 
examined as a witness, and had been permitted to go to the 
jury as evidence of the truth of the facts declared by him. 

As to the instruction prayed for by the plaintiff, the princi- 
ple on which the plaintiff relied at the trial, and which was 
ruled in his favor, on the authority of Godefroy v. Jay, seems 
not to be sound, inasmuch as it requires the defendant to 
prove a negative. No good reason is perceived why the 
plaintiff should not be obliged to prove affirmatively that he 
had a defence to Kingsbury’s action against him. If he had 
no defence, he suffered no legal damage by being defaulted, 
but was benefitted by a saving of costs. 

Kingsbury’s suit against the plaintiff might have been 
maintained without proof of a demand and refusal. Where 
the circumstances show a conversion, a demand is unneces- 
sary. Forsdick v. Collins, 1 Stark. R. 173. Lovell v. Mar- 
tin, A Taunt. 801. Swmmersett v. Jarvis, 6 Moore, 56, and 
3 Brod. & Bing. 2. An unlawful taking is a conversion, and 
renders a demand unnecessary. Badlam v. Tucker, 1 Pick. 
397. Thurston v. Blanchard, 22 Pick. 20. Stevens v. Aus- 
tin, 1 Met. 557. In the case at bar, the jury found that the 
transfer from Torrey to Salisbury was fraudulent, and that 
they concurred and united in the fraud, and that Salisbury 
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converted the furniture to his own use. It follows then, not 
only that a conversion was proved, but also that the plaintiff 
was guilty of a fraud on Torrey’s creditors, not by legal im- 
plication merely, but knowingly and in fact; and this was a 
tortious act, as against those creditors, for which 'Torrey’s 
assignee might maintain trover. In Hurst v. Gwennap, 2 
Stark. R. 306, it was decided that the assignees of a bank- 
rupt might maintain trover against one who bought goods of 
the bankrupt, after a secret act of bankruptcy, though the 
goods were bought on sale,and return, and though the as- 
signees demanded payment, as upon a sale of the goods. 
Lord Ellenborough said, “the very act of taking the goods 
from one who had no right to dispose of them was in itself a 
conversion.”? See also Soames v. Watts, 1 Car. & P. 400. 
Yates v. Carnsew, 3 Car. & P. 101. Edwards v. Hooper, 
11 Mees. & Welsb. 363. Bloram v. Hubbard, 5 East, 407, 
and 1 Smith, 487. These cases seem to have overruled that 
of Nixon v. Jenkins, which was cited for the plaintiff. 
Huszarp, J. In regard to the admission of the declarations 
of the defendant at the time the case of Kingsbury against 
Salisbury was called on for trial, we are of opimion that, sub- 
ject to the limitation stated by the judge, they were properly 
received. ‘The defendant, who was an officer of the court, was 
the attorney of record of the defendant. The case had been 
marked for trial and was called up in its order; and we think 
it was the duty of the defendant to state to the court why 
he did not defend the action, in justification of his own con- 
duct as attorney of record in the suit. What he so stated was 
a fact of which we think he was entitled to the benefit, to 
show that it was not through carelessness and negligence on 
his part, at the time the cause was called on for trial, that the 
defendant was defaulted. But the declarations were not ad- 
mitted by the presiding judge as evidence of the truth of the 
statement; and consequently if the cause had necessarily 
turned upon the proof of the truth of the facts stated by the 
defendant, and no other evidence establishing it had been 
offered by him, the plaintiff would have been entitled to a re 
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covery against him. But we are not to presume that the jury 
overlooked or disregarded the directions of the judge, in the 
weight to be given to the evidence and the qualifications and 
limitations under which it was received. Here the declara- 
tions bore on a particular point, to wit, the denial of the charge 
of negligence in court, and to that point they were admissible, 
and the distinction attempted to be enforced between the 
declarations accompanying the transaction and those which — 
were a recital of past transactions is not applicable. The 
whole statement constituted one transaction, so far as related 
to the simple charge of negligence in court. , 

The other point to which the ruling of the judge is ob- 
jected to is, that in the original action of Kingsbury, assignee, 
against the present plaintiff, Salisbury, the assignee, in order to 
maintain his action, must have proved a demand and refusal. 

In support of this objection, it has been argued that the sale 
by Torrey to Salisbury was not void either by our statutes of 
insolvency or at common law; and a reference is made to the 
ease of the Oriental Bank v. Haskins, 3 Met. 332. But in 
answer to this position, it is sufficient to say that the learned » 
judge instructed the jury that the present defendant must 
prove that the supposed sale was fraudulent, and that both 
Salisbury and Torrey were united in the fraud. The court in 
fact required that the defendant should prove that the present 
plaintiff could not have been benefitted by a trial of the suit 
_ with the assignee ; herein adopting the opinion of the court in 
the case of Godefroy v: Jay, 7 Bing. 413, and 5 Moore & 
Payne, 284, which was cited by the plaintiff. 

If the ruling of the judge was correct in requiring the de- 
fendant to prove that the plaintiff had not suffered by the 
default of his action, as was required in Godefroy v. Jay, 
then, if a demand and refusal were essential to be proved by 
the assignee in the case against Salisbury, to entitle him toa 
recovery in the action, the objection taken by the plaintiff’s 
counsel is sustained by the case of Nixon v. Jenkins, 2 H. B. 
135. But we think that the presiding judge was correct in 
ruling that a demand and refusal constituted one ‘mode, but 
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not the only mode, of proving a conversion of property. That 
is a question dependent upon the nature of the taking and the 
mode of use. In the case of Nixon v. Jenkins, the court held 
that the action could not be maintained without a demand 
and refusal, because, when the sale was made, the parties 
were competent to contract, and there was no unlawful tak- 
ing of the goods, though the transaction might be impeached 
by the assignees. But the law is well settled, that where 
there is an actual conversion, no demand is necessary. 2 
Saund. 47 b. Lovell v. Martin, 4'Taunt. 801. And it is also 
clearly established, that a tortious taking is a conversion. - 
Beckwith v. Elsey, Clayt. 112. Summersett v. Jarvis, 3 
Brod. & Bing. 2. Woodbury v. Long, 8 Pick. 543. Thurs- 
ton v. Blanchard, and Blanchard v. Coolidge, 22 Pick. 18, 
151. 

In the present case, the jury, by returning a verdict for the 
defendant, have in fact found that, in the transaction be- 
tween Torrey and Salisbury, there was a conversion of the 
goods claimed by the assignee ; and as the evidence is not re- 
ported, we cannot now say that such finding was wrong, and 
that there should have been no recovery without proof of 
a demand and refusal in the original action. — 

Whatever were the merits of the transaction between the 
original parties, or whether Salisbury might have made a suc- 
cessful defence, or not, in the suit of the assignee against him, 
if it had been tried on evidence which he might have pro- 
duced, we cannot judge. But upon the facts, as disclosed in 
the present action, we see no evidence of negligence on the 
part of the defendant, or that the judge ruled too favorably for 
him on the several questions which arose in the case. 

Exceptions overruled. 
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Tomas Nicuous vs. Barnarp CooLAHAN. 


A contract was made by N. and C. that N. should have eleven dollars per month and 
board, so long as he should work for C.; C. ifforming N. that he (C.) might not have 
two days’ work for him: N. worked for C. several months, and brought an action for 
his wages, and annexed to his writ a bill of particulars, in which he charged the price 
agreed on per month, and gave C. credit for a certain sum on account of three weeks’ 
sickness of N. during which time he was unable to work: C. filed in offset an ac- 
count against N. for board during his sickness. Held, that the contract was a hiring 
by the month ; that C. was not entitled to payment for N.’s board during his sickness ; 
but that N. could not recover wages during any part of the time of his detention 
from work by sickness. 


AssumpsiT to recover wages from May 2d to December 20th 
1844, at the rate of eleven dollars per month. In the bill of 
particulars annexed to the plaintiff’s writ, credit was given to 
the defendant for $7-50, on account of three weeks’ sickness 
of the plaintiff, durig which time he was unable to work. 
The defendant filed an account in set-off, in which he charged, 
among other things, for the board of the plaintiff. 

At the trial in the court of common pleas, before Colby, J. 
the evidence showed that the contract between the plaintiff 
and defendant was, that the plaintiff should have $11 per 
month and his board, so long as he should work for the de- 
fendant; and that, when the contract was made, the defendant 
informed the plaintiff that he might not have two days’ work 
for him. There was also evidence that the plaintiff worked 
for the defendant during the time mentioned in his bill of 
particulars, excepting the time lost by reason of the plain- 
tiff’s sickness; and there was no evidence that he lost any 
other time. 

The judge instructed the jury, that the plaintiff, having 
himself deducted the time which he admitted to have been 
lost by sickness, had thereby admitted that time lost for that 
cause was to be deducted ; and that all the time proved to 
have been so lost, over and above the three weeks admitted by 
the plaintiff, should be also deducted by the jury; but that, 
upon the contract proved by the plaintiff, the defendant was 
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not authorized to charge for the defendant’s board during his 
sickness. | 

The jury found a verdict for the plaintiff, and the defend- 
ant alleged exceptions to the judge’s instructions. 

F'. Hilliard, for the defendant. 

J. J. Clarke, for the plaintiff. 

Hvuszarp, J. The contract as proved was, that the plain- 
tiff should have eleven dollars per month and his board, as 
long as the defendant should have work for him; and at the 
time the contract was made, the defendant informed the plain- 
tiff that he might not have two days’ work for him. The 
plaintiff did work for the defendant during the time stated in 
his bill of particulars, with the exception of the period when 
disabled by sickness. And it does not appear whether the - 
sickness was continuous or not. 

We are of opinion that this was a hiring by the month, de- 
terminable at the pleasure of the defendant, and that while 
the plaintiff continued in the employment of the defendant, 
he was entitled to his board, as a part of his compensation 
during the time he was sick. The defendant not having given 
notice to the plaintiff, who remained with him and worked . 
when well, we think the contract was not determined, and 
that the defendant cannot legally charge him with his board. 

Another question might have been raised on this con- 
tract, viz. whether the plaintiff might not have been enti- 
tled to payment for his whole time; but by crediting the loss 
of time, he has precluded that inquiry, and is properly bound | 
-by his admission. | 
Exceptions overruled. 
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SamMuEL Surtron vs. T'Homas B. WarrEN. 


A marriage, valid where it is contracted, is valid in this State, if not incestuous by the 
law of nature, or not made void by Rev. Sts. c. 75, §6, although it would be void by 
the law of this State, if contracted here. 

The intermarriage of a man and his mother’s sister, though void by the law of this 
State, is not incestuous by the law of nature, and was not void by the law of England 
before the St. of 6 Wm. 4, c. 54, though it was voidable by process in the ecclesiasti- 
cal court. 

A husband may maintain an action in his own name only, on a peaingom note given to 
his wife during coverture. 


AssumPsIT on a promissory note for $1300, given by the 
defendant to Ann Sutton, on the 10th of August 1840. The 
case was submitted to the court upon the following facts 
agreed on by the parties: _ 

The note declared on was given for money lent by Ann 
Sutton to the defendant. he plaintiff and said Ann Sutton 
are natives of England, and were married at Duffield, in Eng- 
land, on the 28th of November 1834. About one year after 
their marriage, they came to this country, where they have 
lived, as husband and wife, ever since. 'The said Ann was 
’ the own sister of the mother of the said Samuel Sutton, the 
plaintiff, and has always since said marriage gone by the 
name of Ann Sutton. Her former name was Ann Hills. 

Judgment to be rendered for the plaintiff, if the court are 
of opinion that he is entitled to recover ; otherwise, he is to 
be nonsuit. 

FE. D. Sohier, for the plaintiff. A marriage, if valid 
where it was contracted, is valid here, if not incestuous by 
the law of nature. Medway v. Natick, 16 Mass. 157. Green- 
wood v. Curtis, 6 Mass. 378. Story’s Conflict of Laws, (2d 
ed.) $$ 113, 113 a. The marriage in question was not thus 
incestuous ; Harrison v. Burwell, Vaugh. 206 ; Wightman v. 
Wightman, 4 Johns. Ch. 347; nor was it invalid by the law 
of England in 1834. The relationship of the parties was 
only a canonical impediment to their intermarriage, which 
rendered it voidable during their lives, by process in the 
ecclesiastical court, but not void. 1 Wooddeson, 422. 
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2 Stephen’s Com. 280, 284, 285. 1 Bl. Com. 434. Roscoe 
Crim. Ev. (2d ed.) 286. The Queen v. Inhabitants of 
Wye, 7 Adolph. & Ellis, 771. 1 Russell on Crimes, (1st ed.) 
290. 

D. A. Simmons, for the defendant. The law of this State, 
(St. 1785, c. 69, and Rev. Sts. c. 75,) makes the marriage in 
question void. And it is incestuous by the law of God. 
Story’s Conflict of Laws, $ 114. 1 Bl. Com. 435. Burgess 
v. Burgess, 1 Haggard, 384. | 

Husparp, J. It is a well settled principle in our law, 
that marriages celebrated in other States or countries, if valid 
by the law of the country where they are celebrated, are of 
binding obligation within this Commonwealth, although the 
same might, by force of our laws, be held invalid, if con- 
tracted here. This principle has been adopted, as best calcu- 
lated to protect the highest welfare of the community in the 
preservation of the purity and happiness of the most impor- 
tant domestic relation in life. Greenwood v. Curtis, 6 Mass. 
378. Medway v. Needham, 16 Mass. 157. West Cam- 
bridge v. Lexington, 1 Pick. 506. Compton v. Bearcroft, 
Bul. N. P. 114. WScrimshire v. Scrimshire, and Middleton 
v. Janverin, 2 Haggard, 395, 437. There is an exception, 
however, to this principle, in those cases where the marriage 
is considered as incestuous by the law of Christianity, and 
as against natural law. And these exceptions relate to mar- 
riages in the direct lineal Jine of consanguinity, and to those’ 
contracted between brothers and sisters; and the exceptions 
rest on the ground, that such marriages are against the laws 
of God, are immoral, and destructive of the purity and hap- 
piness of domestic life. But I am not aware that these ex- 
ceptions, by any general consent among writers upon natural 
law, have been extended further, or embraced other cases pro- 
hibited by the Levitical law. This subject has been carefully 
discussed by Chancellor Kent, in the case of Wightman v. 
Wightman, 4 Johns. Ch. 343; ard while he is clear as to 
the exceptions before stated, he thinks, beyond them there 
is a diversity of opinion among commentators. 2 Kent 
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Com. Lect. 26. See also Story’s Conflict of Laws, $$ 113, 
114. There is also a provision in our statutes, making mar- 
riages void in this State, where persons resident in the State, 
whose marriage, if solemnized here would be void, in order 
to evade our law, and with the intention of returning to 
reside here again, go into another State or country and there 
have their marriage solemnized. Rev. Sts. c. 75, $6. The 
only object of this provision is, as stated by the commission- 
ers in their report, to enforce the observance of our own laws 
upon our own citizens, and not to suffer them to violate reg- 
ulations founded in a just regard to good morals and sound 
policy. As to the wisdom of this provision it is unnecessary 
here to speak. But the provision is noticed, to show that it 
has not been overlooked in the consideration of the case at 
bar, which presents no such state of facts. 

In view of the whole matter, considering it as a part of the 
jus gentium, we do not feel called upon to extend the ex- 
ceptions further. By our statutes, the marriage contracted 
between Samuel Sutton, the plaintiff, and Ann Hills, his 
mother’s sister, if celebrated in this State, would have been 
absolutely void. But by the law of England, this marriage, 
at the time it was contracted, viz. in November 1834, was 
voidable only, and could not be avoided until a sentence of - 
nullity should be obtained in the spiritual court, in a suit 
instituted for that purpose. See Poynter on Marriage and 
Divorce, 86, 120. 2 Stephen’s Com. 280. In The Queen 
v. Inhabitants of Wye, 7 Adolph. & Ellis, 771, and 3 Nev. & 
P. 13, the court of Kings Bench affirmed the doctrine, and 
held such a marriage voidable only, and that, till avoided, it 
was valid for all civil purposes. Rosc. Crim. Ev. (2d ed.) 
286. Since this marriage was contracted, the St. of 6 Wm. 
4, c. 54, has been passed, making such marriages which should 
afterwards be celebrated absolutely void. 

In the present case, the marriage of these parties was not . 
void by the laws of England, though voidable in the spiritual 
court. It never was avoided, and though absolutely prohib- 
ited by our laws, yet not being within the exception, as 
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against natural law, we do not feel warranted in saying the 
parties are not husband and wife. The plaintiff, Samuel 
Sutton, sues on a promissory note given to the said Ann 
Sutton, and, as her husband, he can maintain an action 
thereon, in his own name alone, there being no other cause 
of objection raised than the one stated in regard to the legal~ 
ity of their marriage. Bayley on Bills, (2d Amer. ed.) 42. 


Clancy Husb. & Wife, 4. 
Judgment for the plaintiff. 


Wiuitiam C. Hunneman & others vs, INHABITANTS OF 
GRAFTON. 


The town of G.,atalegal town meeting, voted to procure two fire engines, and chose a 
committee to purchase them, at a price not exceeding $2000: A motion was then 
made to reconsider the vote, and it was voted not to reconsider it, and the meeting 
was then adjourned: The committee made a contract with H. to construct two engines 
for $1974, and to pay him in two town orders, each payable on time, with interest: It 
was a part of the contract, that H. should deliver the engines, when completed, to a 
certain carrier, and the committee also agreed with the carrier for the transportation 
of the engines to the town of G.: After this contract was made, and before the time 
to which said town meeting was adjourned, another meeting of the town was held, at 
which it was voted to reconsider the vote passed at the first meeting, and a commit- 
tee was chosen to inform H. of the last vote, and to settle with him; and this com- 
mittee informed H. accordingly: At the adjournment of the first meeting, it was 
voted to discharge the committee, that had been chosen to purchase the engines, 
from any further duties: H. made the engines, and delivered them to the carrier, 
according to the contract, and the carrier transported them to the town of G., and the 
town refused to accept them, and also refused, though requested by H., to deliver 
to him the town orders in payment: H. sued the town for the price of the engines, 
in an action of indebitatus assumpsit, commenced before the time when either of the 
town orders was to have been made payable. Held, that the committee chosen at 
the first meeting had authority to make said contract with H., and that it was not 
affected by the subsequent votes of the town, but was binding on the town. Held also, 
that H. could not maintain his action, as brought, but that his only remedy, before the 
expiration of the time when the town orders were to have been payable, was by an ac- 
tion for the breach of the special contract. 


InpeBITaTus assumpsitT for two fire engines sold and deliy- 
ered. Writ dated July 11th 1844. ‘Trial before Wilde, J. 
whose report thereof was as follows : 

Evidence was given, that at a legal meeting of the defend- 
ants, on the 11th of March 1844, it was voted to procure two 
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fire engines, and that a committee of five was chosen to pur- 
chase the same ; that a motion was then made to reconsider 
said vote, and it was voted not to reconsider it ; that it was 
then voted to instruct said committee not to exceed the sum 
of two thousand dollars, in procuring said engines and fix- 
tures necessary for the same; and that it was then voted to 
adjourn the meeting to the 25th of said March, at two o’clock 
P. M.: That said committee, before the 25th of said March, 
made a contract with the plaintiffs to furnish two fire en- 
gines, for the sum of $1974, to be delivered at the depot of 
the Boston and Worcester Rail Road Company, in Boston, to 
be paid for on delivery, in town orders, payable on the 31st 
of December 1844 and the 31st of December 1845, with 
interest: That the engines were made by the plaintiffs, and 
delivered agreeably to the said contract: That the said 
committee made a contract with said rail road company, to 
take the engines, on their delivery as aforesaid, and trans- 
port them to Grafton, for the defendants, which was done ; 
and that the engines, at the time of the trial, were in said 
company’s store-house in Grafton; the defendants having 
refused to receive them: ‘That at a legal meeting of the 
inhabitants of Grafton, held on the 25th of March 1844, at 
one o’clock, P. M., it was “voted to reconsider the vote 
passed at the last meeting, whereby the town voted to pro- 
cure two fire engines:”’ It was also “‘ voted to choose a 
committee of three to inform Messrs. W. C. Hunneman & 
Co. of the vote of the town, and to leave it in the hands of 
the committee to settle with them, according to their best 
‘skill and judgment:” That the defendants met at two 
o’clock, on the same day, pursuant to adjournment from the 
11th of said March, and “voted that the committee chosen 
to procure engines be discharged from any further duties: ” 
That the votes passed at the meeting aforesaid, held at one 
o’clock, were communicated to the plaintiffs on the 27th of 
said March, by the committee then chosen for that purpose. 

The plaintiffs offered to show that the aforesaid meeting, 
held on the 25th of March 1844, was after they had made 
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some progress in the completion of their contract to make 
the engines. 

It was in evidence that, after the delivery and transporta- 
tion of the engines, as aforesaid, one of the plaintiffs demand- 
ed of the defendants the orders stipulated to be paid there- 
for, and that they were refused. 

The judge suggested a doubt, whether the action could be 
maintained, and a nonsuit was entered by consent, subject 
to the opinion of the whole court. 

J. P. Rogers & J. J. Clarke, for the plaintiffs. 

‘C. Allen S Bacon, for the defendants. 

Huszarp, J. It is objected that the committee to procure 
the fire engines could not legally proceed to act, till the meet- 
ing at which they were appointed was dissolved, as the town 
might, at the adjournment, reconsider their vote and rescind 
the power conferred ; and that in fact, at a meeting called for 
the purpose and held at a previous hour, on the same day with 
the adjourned meeting, the vote was reconsidered and the 
committee discharged. And it is contended that it was incum- 
bent on the plaintiffs to ascertain the extent of the authority 
of the committee to bind the town, before contracting with 
them, and to take notice of the adjournment. But we are of 
opinion that the authority conferred upon the committee was 
not conditional, nor dependent on any further action of the 
town, on the day of adjournment; that they, having been 
appointed’ to procure the engines, without any restriction, 
except as to the cost thereof, had aright to go on immedi- 
ately and contract for the engines; and that, acting within 
the powers given, their proceedings were binding on the 
town. ‘To have been affected by the adjournment, the subject 
should have been suspended, or the committee directed not 
to proceed till the meeting was dissolved. An adjournment 
is for the purpose of acting upon matters not determined, 
or not yet brought forward for action, and not to revise mat- 
ters disposed of and finished. And though matters acted 
upon, where no step has been taken in which the rights of 
others are affected, may be reconsidered and rescinded ; yet 
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when the subject of the votes has been so far carried into 
effect that rights and duties have grown out of such action, 
the town cannot, at an adjournment of the same meeting, by 
a mere reconsideration of their previous act, destroy or affect 
any right thus vested. ; 

As a further answer to this objection, it is insisted by the 
plaintiffs that, immediately after the votes authorizing the 
purchase of the engines and the appointment of a committee 
for the purpose, a further vote was passed, that they would 
not reconsider those votes, and that such vote was binding on 
the town; so that there was no legal right to rescind them 
at the adjourned meeting. But the case before us requires 
no specific decision on the legal effect of such a vote not to 
reconsider. The consequence probably was, to assure the 
committee, as well as the plaintiffs, (if communicated to them, ) 
that the town would not rescind their doings; but we are 
strongly inclined to think it could not bind the town, so as to 
prevent a future action thereon, if no intermediate steps had 
been taken. ‘The technical rules of a legislative body, framed 
for its own convenient action and government, are not of 
binding force on towns, unless such rules have been so acted 
upon and enforced by the town in their regular meetings, as 
to create a law for themselves and binding on the inhabitants. 

Again; it is argued that the committee exceeded their au- 
thority, in agreeing to give the plaintiffs, in payment, town 
orders payable at a future time with interest, which, when 
payable, would exceed $2000, and consequently that the 
town are not bound by the doings of the committee. But 
we are of opinion that the town, not having provided the 
committee with money to pay for the engines, nor restricted 
them, by the vote, to a cash purchase on delivery, they were 
authorized to contract for payment at a future day with 
interest ; and whether the committee were empowered to 
stipulate for the town orders or not, it did not affect the con- 
tract as to price and credit given, as the price contracted for 
did not exceed the sum authorized by the vote. 

The defendants also object to the plaintiffs’ recovery in 
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this action, on the ground that general indebitatus assumpsit 
is not the proper form of declaring, but that the plaintiffs’ 
remedy, if they are entitled to any, is by declaring specially 
on the contract, and alleging a breach of it by the defend- 
ants. It is contended by the plaintiffs, m answer to this 
objection, that having made the engines contracted for, and 
delivered them in pursuance of their agreement, and the 
town having refused to deliver the town orders in payment, 
nothing further remained to be done on the plaintiffs’ part ; 
and that the only duty to be performed is the payment of the 
cost of the engines; to enforce which the action of indebi- 
tatus assumpsit well hes. 

It is certainly a well settled rule in pleading, that where 
there has been a special agreement, the terms of which have 
been performed, it is not necessary to declare specially on 
such agreement, but a general count of indebitatus assumpsit | 
is sufficient. But the facts, as proved in this case, show no 
acceptance of the engines manufactured, but a direct refusal to 
receive them. While the contract was executory, the defend- 
ants revoked the authority under which it was made, and gave 
notice to the plaintiffs; and afterwards, upon being called 
upon, declined to deliver the orders, not for want of author- 
ity in the selectmen or committee to draw them, but on the 
ground that they were not bound by the contract of the 
committee. 

Though the revocation of the authority, and notice thereot 
to the plaintiffs, and the refusal to accept the engines, furnish 
no substantial ground of defence to the plaintiffs’ claim for 
damages, yet they do create an objection to the plaintiffs’ 
form of declaring in the case. ‘There was no acceptance of the 
engines. The delivery at the depot of the rail road did not, 
under the circumstances, constitute an acceptance. <Atkin- 
son v. Bell, 8 Barn. & Cres. 277, and 2 Man. & Ryl. 292. 
Anderson v. Hodgson, 5 Price, 630. Hilliard on Sales, 322. 

The credit also had not expired when the action was com- 
menced; and it has been repeatedly held, that where goods 
have been sold and delivered on a credit of three months, to 
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be paid for by a bill at two months, after the expiration of 
three months — thus giving five months’ credit — indebitatus 
assumpsit will not lie, upon a refusal to give the bill, before 
the expiration of the term of credit ; but that the plaintiffs’ 
remedy is fora breach of the special contract to be set out in 
the declaration. Mussen v. Price, 4 East, 147. Dutton v. 
Solomonson, 3 Bos. & Pul. 582. Loring v. Gurney, 5 Pick. 
16. 1 Stephens N. P. 284. 1 Chit. Con. (5th Amer. ed.) 
441, 774, and cases there cited. The remedy of the plain- 
tiffs, therefore, is by action on the special contract, and not in 
indebitatus assumpsit. 

It has been argued that the plaintiffs, having acted in good 
faith, are fairly entitled to the fruit of their labor, which can 
only be realized by a fulfilment of the contract on the part 
of the defendants. But the objection is rather nominal than 
substantial, as the plaintiffs will be entitled to recover in dam- 
ages to the extent of the injury they have sustained. | 

The WMonsuit is to stand, unless a motion should be made 
to take it off and amend the declaration. Such a motion 
may be granted on terms. 


— 


Hezexiaun Capy vs. Oris Comey & Trustees. 


Executors are chargeable, in the trustee process, for the amount of a legacy bequeathed 
by their testator to a person who is supposed by his friends to have died before the 
testator, if there is no proof of his death, and he has been heard from within seven 
years ; although the executors have exhausted the testator’s personal property, by pay- 
ing other legacies and his debts: But execution will be stayed, in such case, to give 
the executors opportunity to apply for a license to sell real estate sufficient to raise 
money to pay the legacy ; and the plaintiff must, if required, give bond to the execu- 
tors to refund, if the sum recovered by him shall be needed to satisfy demands that 
may be afterwards recovered against the estate of the testator, and also to indemnify 
the executors, 


Otiver Comey and Jason Comey were summoned as trus- 
tees of the principal defendant, and the only question in the 
case was, whether they were chargeable as such. The an- 
swer of Jason Comey set forth the following facts: 
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The late Oliver Comey of Foxborough, by his last will, 
made on the 12th of April 1834, and duly proved and allowed 
on the Ist of March 1842, appointed said Oliver and Jason his 
executors, and they accepted the trust, took out letters.testa- 
mentary, and proceeded to settle his estate. The will gave a 
legacy of $237-24 to his son Otis Comey, the principal defend- 
ant. Said executors settled an administration account, in the 
probate office, in April 1843. The payment of debts and 
legacies (not including the legacy to said Otis) exhausted the 
testator’s personal estate ; and the judge of probate refused to 
order a sale of real estate for the payment of said legacy, on 
the ground that said Otis was dead before the testator died, 
and so the legacy never took effect. The testator left real 
estate, which is undisposed of, of greater value than the 
amount of said legacy. The other legacies were all paid be- 
fore the service of this process on the executors. 

In the further answer of Jason, he stated that he believed, 
and entertained no doubt, that his brother, the said -Otis Co- 
mey, died in the autumn of 1838; that he left New England 
about the year 1833; that “information was received in the 
family, that he started, in a vessel, from some place in Penn- 
sylvania or New Jersey, which vessel was lost, and said Otis 
was supposed to have perished; he never having been heard 
of since. Before that time the family heard from him regu- 
larly ; but, after that, nothing was heard from him. No doubt 
was, or has been entertained in the family, that he died 
about that time.” 

In answer to the questions, from whom and when, and in — 
what manner, he received the information which led him to 
believe that said Otis was lost at sea in the autumn of 1838, 
he replied thus: ‘I cannot state the time when the informa- 
tion was first received in the family. It was some years be- 
fore my father’s death. Ithink a man by the name of Inman 
was the man through whom the first information was received. 
{ cannot state how the information was received.” 

The said Jason annexed to his answer a letter from said 
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Otis Comey to his brother Charles Comey, dated at Columbia, 
Lancaster County, Pa. October 18th 1838, stating that he did 
not know where he should go, or what business he should 
pursue. 

Cleveland, for the plaintiff. 

Wilkinson, for the trustees. 

Hussarp, J. The demand of the plaintiff is not contested, 
and he claims to charge the persons summoned as trustees, on 
the ground that they are the executors of Oliver Comey, the 
father of the defendant, who by his last will left the prin- 
cipal defendant a legacy. The will has been proved and 
allowed, and the debts and legacies have been paid out of the 
personal estate, with the exception of the legacy to the defend- 
ant, and there is real estate sufficient, on a sale, to provide 
for it. 

By our statute, (Rev. Sts. c. 66, $ 16,) a legacy is recover- 
able at common Jaw. Again; where a legacy is given by a 
will that is effectual to pass real estate, and the personal estate 
is insufficient to pay such legacy, the executors may be 
licensed to sell the real estate for that purpose. Rev. Sts. 
c.71,$ 20. And it is also provided that any legacy, due from 
any executor, may be attached in his hands by the process of 
foreign attachment. Rev. Sts. c. 109, $ 62. 

The executors, then, must be charged as the trustees of the 
_ defendant, unless they can show matter in discharge of them- 
selves. This they attempt to do, by alleging their belief that 
the principal.defendant is dead —and by the facts it appears 
that the defendant was last heard from October 18th 1838; and 
the date of the writ in this case is May 17th 1843, a period of 
four years and seven months. ‘The supposed rumor of his 
death, it is agreed, was prior to the last intelligence of him. 
The facts, as they existed at the date of the writ, must gov- 
ern the case; nothing having since transpired to alter them. 
The presumption of death does not arise until a period of 
seven years has elapsed from the time the person has been 
heard from as living, which time has been adopted from the 
St. of 1 Jac. 1, c. 11, $ 2, respecting bigamy, and the St. of 
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19 Car. 2, c. 6, respecting leases for lives; and within that 
time the party is presumed to be alive, until the contrary is 
proved. Doe v. Jesson, 6 East, 85. Doe v. Deakin, 4 Barn. 
& Ald. 433. Loring v. Steineman, 1 Met. 211. 

Upon these facts, the executors, who are summoned as trus- 
tees, must be charged, and judgment be entered for the plain- 
tiff. But execution is to be stayed, to give the executors 
opportunity to apply for license to sell the real estate, or as 
much as may be necessary for the purpose, and turn. the 
same into money; and the plaintiff is to give a sufficient bond, 
if required by the executors, to refund the debt recovered, if 
the same shall be needed to satisfy any demands that may 
hereafterwards be recovered against the estate, and to indem- 
nify the executors. 

Trustees charged. 


————_ 


Petrer Lane vs. INHABITANTS OF THE FourtH ScHooL 
District in WrymourtH. 


Individual members of a school district have no right to appear and be heard in 
defejjce of an action against the district. 


Tis was an action of assumpsit,.commenced in the court 
of common pleas, at the December term 1844. On the re- 
turn day of the writ, Elias Richards and other persons, con-. 
stituting and representing a minority of the ratable inhabitants 
of said alleged school district, applied to the court for leave to 
appear and defend the action; averring that they verily be- 
lieved that they had a good and valid defence, and’ could 
substantiate the same. The plaintiff thereupon produced an 
attested copy of the following vote of said district: “ Ata 
egal meeting of the voters of the Fourth School District in 
Weymouth, held on Monday evening, December ninth, A. D. 
1844, it was voted to choose a committee of one, to settle 
the action of Peter Lane against the district. IF. A. Kings- 
bury, Esq. was chosen.” Whereupon said action was con- 
tinued to April term 1845, for advisement, when the said 
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Richards and others renewed their motion, in writing, and 
offered to show that they were such ratable inhabitants, and, 
as such, interested in and parties to said action. The prayer 
of said motion was refused by the court, and the defendants 
were ordered to be defaulted. To this ruling and order, said 
Richards and others alleged exceptions. 

M.S. Clarke, in support of the exceptions. All persons, 
who are technically parties to a suit, have a right to appear 
and defend. By the 15th article. of the Bill of Rights, in all 
suits between two or more persons, the parties have a right to 
a trial by jury. Each member of a school district is indi- 
vidually a party to a suit against the district. So of the 
members of other quast corporations. Executions against 
such corporations may be Jevied on the property or bodies of 
the individual members. Hawkes v. Inhabitants of Kenne- 
beck, 7 Mass. 463. Inhabitants of Brewer v. Inhabitants of 
New Gloucester, 14 Mass. 216. Adams v. Wiscasset Bank, 
1 Greenl. 361. Merchants’ Bank v. Cook, 4 Pick. 414. 
Chase v. Merrimack Bank, 19 Pick. 564. Gaskill v. Dud- 
ley, 6 Met. 546. By the common law, the admissions of in- 
dividual members of quasi corporations are evidence against 
the body ; because they are parties to the suit, and cannot be 
called as witnesses. Greenl. on Ev. $$ 175, 331. The 
King v. Inhabitants of Hardwick, 11 East, 578. The King 
v. Inhabitants of Whitley Lower, 1 M. & S. 636. The 
King v. Inhabitants of Woburn, 10 East. 395. Statutes in 
this Commonwealth, and in other States of the Union, have 
made members of such corporations competent witnesses in 
actions by or against the corporations. 

Unless individual members can defend, they may be 
charged, to the full extent of their property, by any vote or 
measure of the district. A majority of a district may agree, 
by vote, to pay any claim that is made on it, whether legal 
or illegal; and the minority should have power to show that 
suits against the district are groundless or unlawful. 

Kingsbury, for the plaintiff. By the Rev. Sts.c. 23, $57, 
school districts are made bodies corporate ; and as in other 
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bodies corporate, the majority governs. Individual members 
cannot act corporately. Angell and Ames on Corp. (Ist. ed.) 
280, 122, 123. If single members could be admitted to de- 
fend, they could throw the costs of a groundless or unsuccess~ 
ful defence on the whole body, which would be worse 
than the evil complained of in the present case. If a change 
in the law is needed, the legislature alone can make it. 

Hussarp, J. It is pressed upon this court that the indi- 
viduals who ask to appear and defend this action havea right 
so todo; that the inhabitants are summoned to appear, and so 
‘they are individually and primarily parties to the suit, be- 
cause they are liable to have the writ of execution, which 
may be sued out on the recovery of a judgment, levied on 
their property, or be served on their persons, in the first in- 
stance. And it is also claimed as a constitutional right. 

All these various reasons apply with equal force to the in- 
habitants of towns and parishes. But the individual mem- 
bers of them have never been permitted to appear and defend 
suits against the towns and parishes, as here prayed for. 

School districts are made bodies corporate to prosecute and 
defend actions relating to the property or affairs of the dis- 
trict. Rev. Sts. c. 23, $57. They are classed with towns, 
parishes and other corporations, in the provision made for the 
members to be competent witnesses in suits where the cor- 
porate body isa party. Rev. Sts.c.94,$54. 

The 15th article of the Bill of Rights provides for the right 
of trial by jury in all controversies concerning property, and 
in all suits between two or more persons, except in cases in 
which it has heretofore been otherways used and practised. 
Now the practice before the adoption of the constitution 
was, and has always since been, for the corporate body to de- 
fend suits brought against it, and not for individual members 
of the body to do it; and no such right is reserved to them 
by this article. 

There may be an evil, in the present case, under which 
these persons are suffering. But it is incident to their mem. 
bership in the district ; and with the benefits they must also 
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bear the burdens. It would be a much greater evil to let any 
individual, or a minority of the whole members, defend a 
suit against the corporation, on the plea of membership and 
personal liability —thus opening the door to constant and 
protracted litigation — than for an individual to suffer occa- 
sional hardship by over taxation. 'The watchful eye of self- 
interest is generally a guaid sufficient for the protection of in- 
dividual members of corporations ; for where all have a com- 
mon interest, a defence will usually be made, where one 
exists. And though a personal quarrel among the members 
of the body may occasionally lead corporations into expensive 
litigation, it can furnish no reason to depart from the accus- 
tomed forms of pleading, or to introduce parties to the record 
not warranted either by the statute or the common law. 
Exceptions overruled, and judgment for the plaintiff. 


Natuan Harpine vs. Innasrrants or Mepway. 


The provision in St. 1842, c. 86, that county commissioners, who have “estimated the 
damages sustained by any persons in their property by the laying out of any highway, 
shall not order said damages to be paid,” and that no person claiming damage shall 
“have a right to demand the same until the land over which the highway is located 
shall have been entered upon, and possession taken, for the purpose of constructing said 
highway,” applies to all public, travelled ways, whether town ways or county ways: 
But it does not prohibit a person over whose land a town way is laid out by the come 
missioners, and who is aggrieved by their estimate of his damage, from having the 
damage assessed bya jury, before his land is entered upon, and possession thereof 
taken for the purpose of constructing the way. 

The court of common pleas has a right to set aside a verdict of a sheriffs jury, assessing 
damage sustained by a party by the laying out of a read over his land, for the reason 
that the damages are excessive, as well as for any other good reason. 


Tue county commissioners, in 1844, laid out and estab- 
lished a town way in Medway, partly over land of Nathan 
Harding, and awarded $50 to him, as damages. They al- 
lowed three months to the owners of the land over which the 
way was established, to take off trees, &c. and to make 
fences, and ordered the road to be constructed by the town of 
Medway, within a year from the last of December 1844. 
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The owners of the land took off the trees, &c. and made 
fences; but nothing was done towards the construction of the 
way, before the September term of the court of common pleas 
in 1845. 

The said Harding, being aggrieved by the assessment of the 
damages aforesaid, applied to the county commissioners, by peti- 
tion, in December 1844, for a jury to determine the matter of 
his complaint. A jury was accordingly ordered by the commis- 
sioners, and was empannelled on the 11th of September 1845, 
and returned their verdict to the court of common pleas held 
on the third Monday of the same September, assessing dam- 
ages at $150. ‘The respondents, at that term, moved to set 
aside the verdict, on the ground that the damages were exces- 
sive. ‘The court was of opinion that the damages were ex- 
cessive, but, for the reasons hereinafter stated, no order was 
passed on this motion of the respondents. 

The respondents further objected to the acceptance of the 
verdict, ‘that the application for the jury was premature, 
under Sé¢. 1842, c. 86, $ 1, which makes the right to damages, 
which are assessed to him, contingent and defeasible, and that 
it was within the intent of that statute that a dissatisfied party 
should not be put to the expense of causing such assessment 
to be revised by a jury, until the right to some damages had 
become fixed and certain.” For the purpose of presenting 
this question to the supreme judicial court, the court of com- 
mon pleas ruled that the verdict should be set aside on this ° 
ground; and it was so ordered, and judgment entered accord- 
ingly. The petitioner thereupon alleged exceptions. 

J. P. Bishop & King, for the petitioner. By St. 1842, 
c. 86, § 1, it is provided that ‘“‘ whenever the county commis- 
sioners shall have estimated the damages sustained by any 
persons in their property by the laying out or altering of any 
highway, and made a return thereof,” they “shall not order 
said damages to be paid, nor shall any person claiming dam- 
age have a right to demand the same, until the land over 
which the highway or alteration is located shall have been 
entered upon, and possession taken, for the purpose of con- 
structing said highway or alteration.” 
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There is a plain distinction between a public highway and 
a town way, as it respects laying them out; (Jones v. Inhabit- 
ants of Andover, 9 Pick. 154;) and the statute provisions 
which apply to the one are inapplicable to the other. ‘The 
first sixty five sections of c. 24 of the Rev. Sts. relate exclu- 
sively to highways, and $ 1 of St. 1842, c. 86, is only an 
amendment of $11 of c. 24. The provisions in c. 24, from 
$ 66 to $ 78, relate exclusively to town ways and private 
ways. And the way over the petitioner’s land was laid out 
under the authority conferred on the commissioners by Rev. 
Sts. c. 24, $ 71, regulating such ways, and not highways. 
~ But if St. 1842, c. 86, can be applied to town ways, yet the 
petitioner, being aggrieved by the smallness of the sum al- 
lowed him by the commissioners, may ‘have the matter of his 
complaint determined by a jury,” before possession is taken of 
his land, as well as he can have his damages assessed by the . 
commissioners before possession is taken. Otherwise, he may 
be wholly deprived of a jury. By the Rev. Sts. c. 24, $ 10, 
the commissioners, when they lay out a road, are directed to 
specify the time within which it shall be completed. In the 
present case, the town was ordered to construct the road in 
one year ; and nothing was done towards the construction for 
the first six months. Yet by St. 1842, c. 86, $3, the peti- 
tioner’s application for a jury is required to be made within 
six months from the time of the commissioners’ order. 

If the petitioner’s land is never taken, the verdict of the 
jury, as well as the estimate of damages by the commis- 
sioners, will go for nothing. 

Lovering, for the respondents. The term ‘“ highway,” in 
its general and customary signification, means a road or way 
over which the public have aright of travel, however that 
right may have been obtained. Ways by prescription, by 
dedication, bridges, causeways, &c., when the public use is 
not limited, are highways. Com. Dig. Chimin, A. 1. The 
Rev. Sts. c. 24, is a codification of the road law, in which 
the word “highway” is used technically, to denote county 
roads, as distinguished f om town ways and private ways pro 
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vided for in the same chapter. Its use in that chapter does 
not aid in determining its use elsewhere. In c. 25, and else- 
where in the statutes, and in our reports, the word is used in 
its general sense, except when restricted by qualifying words, 
or manifestly used in the technical sense in which it is to be 
understood inc. 24. See Sts. 1786, c. 67, and 1834, c. 184, § 4. 
Jones v. Inhabitants of Andover, 6 Pick. 59, and 9 Pick. 154. 
Commonwealth v. Hubbard, 24 Pick. 98. Harrington v. 
County Commissioners, 22 Pick. 263. Commonwealth v. 
Wilkinson, 16 Pick. 175. Commonwealth v. Gammons, 23 
Pick. 201. 

The St. of 1842, c. 86, was passed for the purpose of reme- 
dying the evil, which the court could not prevent, in the case 
of Harrington v. County Commissioners, above cited, to wit, 
the payment of damages to land owners, when a road was 
laid out, though it never was made. But that evil is reme- 
died only in part, if the statute is construed to apply only to 
technical highways. The remedy was doubtless intended to 
be commensurate with the evil, and it is, by the terms of the 
statute, applicable to ‘any highway.” These terms, instead 
of restricting, extend the remedy to all roads over which the 
public have an unrestricted right to travel. 

It seems to be against the express language, as well as the 
intent of St. 1842, c. 86, that the petitioner should have a jury 
before his land is taken. The statute was made to preclude 
all claims for damages, when the land is not taken. ‘The 
commissioners shall not order damages to be paid, nor shall 
any person claiming damage, have a right to demand the 
same until,”’ &c. A land owner cannot be deprived of a jury, 
when his land is taken. By Rev. Sts. c. 24, $ 76, one year 
from the laying out is allowed, in which to petition for a 
jury, in case of a town way or private way, laid out by com- 
missioners ; so that, if towns neglect to enter on the land 
within the first six months after the order of the commis- 
sioners is made, six months remain, within which to petition 
for a jury. 

Huszarp, J. The respondents moved to set aside the ver- 


OCTOBER TERM 1845. 469 


Harding v. Inhabitants of Medway. 


dict. rendered in this case, on two grounds; Ist, that the ap- 
plication for a jury was premature, under St. 1842, c..86, $ 1, 
until the right to recover damages had become fixed and cer- 
tain; 2d, that the damages assessed were excessive. In an- 
swer to the first objection the petitioner says that said statute 
is, by its terms, confined to highways or ways from town to 
town, and that town ways stand precisely as they did before 
that statute was passed. 

The word “highway” is a term applicable to all great 
roads, leading from town to town, to markets and to public 
places, and denotes a way that is common to all passengers. 
But it is also especially used, in our statutes, as applicable to 
county roads or roads leading from place to place, in distinc- 
tion from town or private ways, as to which the provisions 
are different in several’ respects. But though it is thus spe- 
cifically applied, yet when used in a popular sense it includes 
all public travelled ways, whether county or town. The 
meaning of the term “highway” was fully discussed by this 
court, in Jones v. Inhabitants of Andover, 6 Pick. 59, which 
was a case similar in principle to the present, though wholly 
unlike in its circumstances; and the court there held, “that 
the legislature, in providing a remedy suitable for all cases of 
damage happening from culpable neglect in parties obliged by 
law to maintain roads, did not use the term “‘ highway ” in the 
straitened sense supposed, which would leave the citizens 
without remedy, but in the general, popular sense, including 
certainly town ways, which, though of inferior importance to 
county roads, are yet public in their use, and may not im- 
properly be termed highways.” See also Commonwealth v. 
Hubbard, 24 Pick. 98. In that case the court say, (in giv- 
ing a construction to an indictment in which the terms “town 
way” and “highway” were used as applicable to the same 
way, ) ‘the change of the expression from town way into high- 
way implies no absurdity or contradiction. Every town way 
is a highway for most purposes, and may be described as such 
in an indictment.” 

The object of the statute now under consideration was, to 
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relieve towns, in certain specified cases before the county com- 
missioners, from the payment of damages for lands over which 
a way should be located, until the same should be taken pos- 
session of for the purpose of constructing the way ; and to regu- 
late the doings of the county commissioners therein. And it 
was, no doubt, enacted in consequence of the decision in the 
case of Harrington v. County Commissioners of Berkshire, 
22 Pick. 263, where damages were allowed to a land owner, 
though the road was discontinued soon after its location, and 
before the land was entered upon. In the present case, the 
mischief intended to be prevented by the statute may as often 
occur in the case of town ways as of county ways, and the 
remedy provided is equally applicable to both. And we are 
of opinion, that the statute is not to receive so limited a con- 
struction as is contended for by the petitioner, but that the 
term “highway,” in this statute, is so far used in a popular 
sense, as to extend to travelled ways, in relation to which the 
county commissioners are called upon, under its provisions, to 
direct or adjudicate. 

The first section of St. 1842,-c. 86, refers to the doings of 
the commissioners in estimating damages and making a return 
thereof, in pursuance of $ 11, of c. 24 of the Rev. Sts. That 
section provides that the commissioners shall estimate the 
amount of damage, and shall state the share of each person 
separately ; and by §$ 13, any person aggrieved by their doings 
may, on application to them by petition, have his damages 
settled by ajury. And in respect to town and private ways, 
by § 68, any person who is aggrieved by the determination 
of the selectmen, as to the amount of compensation allowed, 
may, upon application to the commissioners, have his damages 
ascertained by ajury, in like manner as is provided in respect 
to the recovery of damages for laying out highways. And so 
by § 71, if the selectmen shall refuse or neglect to lay out a 
town or private way, the person aggrieved may apply to the 
commissioners to lay out the way and estimate the damages 
occasioned thereby. The powers of the commissioners ex- 
tend alike to highways, town ways, and private ways; and in 
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giving a construction to St. 1842, c. 86, we are of opinion that 
the power of the commissioners is not thereby restricted to 
highways, in the limited meaning of that term, in estimating 
damages or in directing a jury for that purpose, but is to be 
exercised in the same manner as is provided for in the revised 
statutes in part materia ; thus bringing the case at bar with- 
in the purview of the statute. 

But we do not think, as contended for by the respondents, 
that the ascertaining of the damages was premature. By the 
laying out of the road, the rights and liabilities of the parties 
had commenced ; and: the petitioner declared himself to be 
agerieved. The time allowed to a person aggrieved for call- 
ing a jury is one year after the laying out. Rev. Sts. c. 24, 
§ 76; and this laying out of the road,and not the open- 
ing or working on it, is the act establishing the road. The 
party, therefore, is not required to wait till the road is begun 
to be worked upon, but may have his jury, as provided, and 
his damages assessed, after the laying out. But the intention 
and effect of St. 1842, c. 86, are, to suspend the issuing of the 
order for the payment of the damages, until the land is taken 
possession of for the purpose of constructing the highway or 
making the proposed alteration. It is like a judgment in an 
action at common law, with a stay of execution. 

In regard to the motion for setting aside the verdict because 
the damages were excessive, we have no doubt of the right of 
the court of common pleas to set aside a verdict for that cause 
as well as for any other good cause shown. 

The exceptions are sustained, and the cause ‘is remitted to 
the court of common pleas for further proceedings. 
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Epmunp ‘T'uomas vs. T'Ht Boston anp ProvipENcE RAIL 
Roap CorpoRATION. 


Proprietors of a rail road, who transport goods over their road, and deposit them in 
their warehouse without charge, until the owner or consignee has a reasonable time 
to take them away, are not liable, as common carriers, for the loss of the goods from 
the warehouse, but are liable, as depositaries, only for want of ordinary care. 


In this action the defendants were charged, as common 

carriers, with the loss of a roll of leather. At the trial in the 
court of common pleas, before Wells, C. J. various points 
were ruled and various exceptions alleged, which ultimately 
became immaterial. The following is a report of all that 
is necessary to be here inserted : 
_ It was proved or admitted that four rolls of leather, the 
property ofthe plaintiff, were delivered to the defendants at 
Providence, to be transported to Boston; that they were 
so transported, and were deposited at the defendants’ depot 
at Boston ; that a teamster, employed by the plaintiff, shortly 
after called at the depot, with a bill of the freight receipted 
by the defendants, and inquired for the leather; that it was 
pointed out to him by the defendants’ agent, Allen, who had 
charge of the depot ; that the teamster then took away two 
of the rolls, and soon after called again and inquired for the 
other two; that he was directed where to look for them ; 
and that he found only one. 

The defendants, to show that they were not liable for any 
loss occurring while the goods were deposited at their depot, 
offered to prove that they had, prior to this time, posted up 
notices containing this expression: ‘‘ merchandize, while in 
the company’s store-houses, is at the risk of the owners there- 
of ;”’ and that these notices had been so long posted up, and 
so extensively circulated, that the ‘plaintiff must be presumed 
to have known their contents; and that the plaintiff, prior 
to the time of the loss, had frequently employed the defend- 
ants to transport goods for him. The judge ruled that the 
evidence was inadmissible. 
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The jury were instructed ‘to ascertain from all the evi- 
dence what was the contract between the parties, and if 
they were satisfied that it was the usage and practice of the 
defendants, not only to transport goods over the road, but also 
to deposit them in their warehouses, without charge, until the 
owner should have a reasonable time to remove them, and 
that they did provide warehouses or depots for the purpose of 
so storing the goods, this usage and conduct would be suffi- 
cient evidence for the jury to find that it was a part of the 
contract that the defendants should so store and keep the 
goods delivered to them for transportation ; and that, if such 
_ was the contract, then their liability as common carriers would 
continue while the goods were stored in the depot ; but that 
in the present case, if the goods, after having been so stored, 
were actually delivered to the plaintiff or his agent, or if an 
arrangement was entered into between the parties, by them- 
selves or their agents, by which the defendants agreed to 
part with the custody and control over the property, and the 
plaintiff agreed to assume the custody and control over it, 
although there was no actual delivery, or if the plaintiff or 
his agent so improperly conducted himself, either by language 
or acts, as to lead the defendants or their agents to believe 
(they acting with proper care and discretion) that the plain- 
tiff had undertaken to assume the control of the property, 
and had discharged the defendants from any further respon- 
sibility, and the defendants, in consequence, ceased to take 
any further charge or oversight of the property, the respon- 
sibility of the defendants would be thereby terminated : 
That the burden of proving these facts was upon the de- 
fendants.”’ 

A verdict was returned for the plaintiff, and the defend- ’ 
ants alleged exceptions to the instructions given to the jury. 

F'. Hilliard, for the defendants. The evidence of the 
posted notice should have been admitted. Whether it was 
sufficient to sustain the defence was a question for the jury, 
on all the facts proved. The cases of Dwight v. Brewster, 
1 Pick. 50, and Phillips v. Farle 8 Pick. 182, imply that 
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a common carrier’s liability may be limited by notice. See 
also Boyce v. Anderson, 2 Pet. 155. Story on Bailm. $ 554 
&§ seq. 2 Phil. Ev. 77. 2 Stark. Ev. 337. 2 Stephens N. P. 
970. Chit. Con. (5th Amer. ed.) 489. 2 Stephen’s Com. 
135. Down v. Fromont, 4 Campb. 40. Munn v. Baker, 
2 Stark. R. 255. 

After the leather was deposited in the defendants’ depot, 
they were liable, if at all, only as warehousemen, and for the 
omission of ordinary care. Garside v. Proprietors of Trent 
and Mersey Navigation, 4T. R. 581. Young v. Smith, 
3 Dana, 92. Rowev. Pickford, 1 Moore, 526, and 8 Taunt. 
83. Foster v. Frampton, 6 Barn. & Cres. 107. Allan v. 
Gripper, 2 Crompt. & Jerv. 218, and 2 Tyrw. 217. 

D. A. Simmons § Kingsbury, for the plaintiff. As the 
defendants cannot exempt themselves from responsibility by 
giving notice that they will not be liable, (Story on Con. 
§ 468,) the evidence of such notice was rightly excluded. . 
Cole v. Goodwin, 19 Wend. 251. Gould v. Hill, 2 Hill’s 
(N. Y.) Rep. 623. 

The defendants are liable as common carriers, and not 
merely as warehousemen, until the goods are delivered to 
the owner, if he call for them within a reasonable time. 
1 Bell’s Com. 469. Streeter v. Horlock, 1 Bing. 34, and 
7 Moore, 283. G'olden v. Manning, 3 Wils. 429, and 2 W. 
Bl. 916. Forward v. Pittard, 1 T. R. 27. Ellis v. Tur- 
ner, 8 'T. R. 531. Matter of Webb, 8 Taunt. 443, and 
2 Moore, 500. Davis v. Garrett, 6 Bing. 716. Hyde v. 
Proprietors of Trent and Mersey Navigation, 5 'T. BR. 389. 
Duff v. Budd, 3 Brod. & Bing. 177. Bodenham v. Ben- 
net, 4 Price, 34. Birkett v. Willan, 2 Barn. & Ald. 356. 
Garnett v. Willan, 5 Barn. & Ald. 58. Storr v. Crowley, 
1 M’Clel. & Y. 129. Stephenson v. Hart, 4 Bing. 476. 
Bourne v. Gatliff, 3 Man. & Grang. 690, and 4 Bing. N. R. 
332. 

The decision was made at October term 1846. 

Hussarp, J. Sundry rulings were made during the pro- 
gress of the trial, by the presiding judge, to which the de- 
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fendants’ counsel excepted, but which it is unnecessary now 
to consider. 

The important question presented for the consideration of 
the court is, whether the defendants are common carriers of 
_ the goods and merchandize intrusted to their care ; and if 
they are, how long this relation continues. The charge on 
this part of the case was, that the jury, from all the evidence 
in the case, were to ascertain what was the contract between 
the parties; and if, from the evidence, they were satisfied 
that it was the usage and practice of the defendants, not only 
to transport goods over their road, but also to deposit them 
in their warehouses, without charge, until the owner of the 
goods should have reasonable time to remove them, and that 
they did provide warehouses or depots for the purpose of so 
storing the goods, then this usage and conduct would be 
sufficient evidence for the jury to find that it was a part of 
the contract that the defendants should so store and keep 
goods delivered to them for transportation ; and that, if such 
was the contract, their habilities as common carriers would 
continue while the goods were so stored in the depot. 

This is an important question to our community, from the 
magnitude and variety of the interests concerned in it. ‘The 
introduction of rail roads into the State has been followed 
by their construction over the great lines of travel, of pas- 
sengers and transportation of merchandize; and the pro- 
prietors of these novel and important modes of travel and 
transportation, which have received so much public favor, 
have-become the carriers of great amounts of merchandize. 
They advertise for freight ;, they make known the terms of 
carriage ; they provide suitable vehicles, and select conveni- 
ent places for receiving and delivering goods ; and, asa legal 
consequence of such acts, they have become common car- 
riers of merchandize, and are subject to the provisions of the 
common law which are applicable to carriers. By the com- 
mon law, carriers are, to a certain extent, the insurers of the 
goods they carry, and are bound to deliver them agreeably 
to their engagements, subject only to the exceptions which 
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may prevent a delivery, arising either from the act of God 
or from public enemies. From the act of God: As where 
the loss is caused by lightning or tempests ; and on the water, 
where such exceptions are distinguished as perils of the sea. 
For a loss arising from such a cause they are not held re- 
sponsible ; because no vigilance can prevent nor foresight 
guard against such liabilities, they being beyond human con- 
trol ; and a guaranty against a loss from such a cause can only 
be provided for by a special contract of indemnity, well known 
as the contract of insurance. And so of public enemies: 
The government itself is called upon to protect its subjects 
from loss from such a hazard; as private citizens have 
not the power to furnish the security and protection required. 
But in all other cases the common carrier is held responsi- 
ble, on the ground that he may guard against the accidents 
and casualties to which the goods, in their transit, are ex- 
posed. And this law is enforced on principles of public pol- 
icy, to prevent fraud and collusion with thieves and robbers; 
the owner of the goods, not being generally in a situation to 
oversee and protect his property, having placed it in the 
possession and under the control of the carrier. And the pay 
of carriers is graduated upon such lability. 

But there is a material distinction between common carriers 
and other bailees of goods, as to the extent of their liability in 
the event of loss of the goods, or damage happening to them. 
The former are lable, as before remarked, in all cases, with 
certain precise exceptions ; while the latter are only liable for 
want of proper care and reasonable diligence, according to the - 
character of the bailment. And the question in the present 
case is, whether the defendants are liable as common car- 
riers, after the goods are safely stored in their merchandize 
or warehouse depot. 

The transportation of goods and the storage of goods are 
contracts of a different character ; and though one person or 
company may render both services, yet the two contracts are 
not to be confounded or blended; because the legal liabili- 
ties attending the two are different. ‘The proprietors of a 
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rail road transport merchandize over their road, receiving it 
at one depot or place of deposit, and delivering it at another, 
agreeably to the direction of the owner or consignor. But 
from the very nature and peculiar construction of the road, 
the proprietors cannot deliver merchandize at the warehouse 
of the owner, when situated off the line of the road, asa 
common wagoner can do. ‘Tio make such a delivery, a 
distinct species of transportation would be required, and 
would be the subject of a distinct contract. They can de- 
liver it only at the terminus of the road, or at the given 
depot where goods can be safely unladed and put into a place 
of safety. After such delivery at adepot, the carriage is 
completed. But, owing to the great amount of goods trans- 
ported and belonging to so many different persons, and in 
consequence of the different hours of arrival, by night as well 
as by day, it becomes equally convenient and necessary, both 
for the proprietors of the road and the owners of the goods, 
that they should be unladed and deposited ina safe place, 
protected from the weather and from exposure to thieves and 
pilferers. And where such suitable warehouses are provided, 
and the goods, which are not called for on their arrival at 
the places of destination, are unladed and separated from the 
goods of other persons, and stored safely in such warehouses 
or depots, the duty of the proprietors as common carriers is, 
in our judgment, terminated. They have done all they agreed 
to do; they have received the goods, have transported them 
safely to the place of delivery, and, the consignee not being 
present to receive them, have unladed them, and have put 
them in a safe and proper place for the consignee to take 
them away; and he can take them at any reasonable time. 
The liability of common carriers being ended, the propri- 
etors are, by force of law, depositaries of the goods, and are 
bound to reasonable diligence in the custody of them, and 
consequently are only liable to the owners in case of a want 
of ordinary care. | 

In the case at bar, the goods were transported over the 
defendants’ road, and were safely deposited in their merchan- 
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dize depot, ready for delivery to the plaintiff, of which he. 
had notice, and were in fact in part taken away by him; the 
residue, a portion of which was afterwards lost, being left 
there for his convenience. No agreement was made for the 
storage of the goods, and_no further compensation paid there- 
for ; the sum paid being the freight for carriage, which was 
payable if the goods had been delivered to the plaintiff imme- 
diately on the arrival of the cars, without any storage. Upon 
these facts, we are of opinion, for the reasons before stated, 
that the duty of the defendants, as common carriers, had 
ceased on their safe deposit of the plaintiff’s goods in the 
merchandize depot; and that they were then responsible 
only as depositaries without further charge, and consequent- 
ly, unless guilty of negligence in the want of ordinary care 
in the custody of the goods, they are not liable to the plain- 
tiff for the alleged loss of a part of the gdods. 

This view, which we have taken of the relation of the de- 
fendants to the plaintiff, as common carriers in the transpor- 
tation of his goods, and as the depositaries of them when 
stored in their warehouse, and the distinct liabilities arising 
out of these different relations, is fully justified by the decision 
of the court of King’s Bench, in the case of Garside v. Pro- 
prietors of Trent and Mersey Navigation, 4'T. R. 581. In 
that case, the defendants were common carriers between Stour- 
port and Manchester. The plaintiff’s goods were taken at 
Stourport to be carried to Manchester, and from Manchester, 
by another carrier, to Stockport ; and by agreement, they were 
to be kept in the defendants’ warehouse, without charge, 
and to be kept till called for by the carrier for Stockport. A 
parcel of the plaintiff ’s goods, whilst thus stored, after being 
transported by the defendants from Stourport to Manchester 
for the plaintiff, were accidentally burnt with the warehouse, 
and the plaintiff brought his action toe recover the value of 
them of the defendants, charging them as common carriers. 
But the court were clearly of opinion that the duties of the 
defendants, as common carriers, were ended on the storing of 
the goods, and that they then stood in the situation only of 
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warehousemen, and were therefore not liable for the loss. of 
the goods. Buller, J. remarked, that ‘‘the keeping of the 
goods in the warehouse is not for the convenience of the 
carrier, but of the owner of the goods ; for when the voyage 
to Manchester is performed, it is the interest of the carrier to 
get rid of them directly ; and it was only because there was 
no person ready at Manchester to receive these goods, that 
the defendants were obliged to keep them.’ And so in the 
case at bar, the plaintiff, who lived in a neighboring town, 
was not ready to receive all his goods, and they were left for 
his convenience, and not for any benefit to the defendants. 
See also Hyde v. Proprietors of Trent and Mersey Naviga- 
tion, 5 'T’. R. 389. Matter of Webb, 8 Taunt. 443. Gibson 
_v. Culver, 17 Wend. 305. 2 Kent. Com. (3d ed.) 600. Story 
on Bailm. $$ 446 — 450. 

A great many cases have arisen, in which the question has 
been discussed whether the parties, who were attempted to 
be charged, were, under the particular circumstances proved, 
chargeable as common carriers or not, and how far that lia- 
bility might be limited or restrained by special contract or 
by public notice. But these cases do not, in our judgment, 
overrule or materially affect the decision in G‘arside v. Pro- 
prietors of Trent and Mersey Navigation, nor shake the 
principles upon which it rests. Neither do we intend to 
discuss the rights of passengers on rail roads, in regard to 
their persons and luggage, nor the peculiar liabilities of the 
proprietors in regard to both. We confine ourselves strictly 
to the case of merchandize deposited after it has been trans- 
ported to its place of destination. The doctrine of the com- 
mon law, as applied to common carriers, is founded in prac- 
tical wisdom and has long been consistently enforced ; and 
we are neither disposed to relax its requisitions nor give 
countenance to ingenious devices. by which its provisions 
may be evaded. But, at the same time, we are equally 
indisposed to stretch it beyond its proper limits, or to apply 
it to cases which fall neither within its letter nor its spirit. 

In the course of the trial, the defendants offered to prove 
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that, prior to the transportation of the plaintiff ’s leather, they 
had posted up notices containing this provision, viz. ‘‘ mer- 
chandize, while in the company’s store-houses, is at the risk 
of the owners thereof;’’ and that from the length of time 
they had been posted, and the prior dealings of the plaintiff 
with them, he must be presumed to have had knowledge of 
the fact ; but the evidence was not admitted. We are not 
called upon, in ‘this case, to decide as to the legal character 
of such notices; a subject which has been fully considered 
in this country, as well as in England. See Hollister v. 
Nowlen, 19 Wend. 234, and Cole v. Goodwin, 19 Wend. 
251, and the long list of English authorities there cited, on 
page 269. 

In the view of the law bearing upon this case, viz. that . 
the defendants are not liable as common carriers, the notice, 
we think, becomes unimportant, as it clearly would not 
screen the defendants from loss occasioned by their negli- 
gence or want of ordinary care; and beyond that they are 
not chargeable. Other questions which arose upon the trial 
it is not necessary to notice. 

For the reasons stated, we think the learned judge erred 
in his instructions to the jury, that the hability of common 
carriers continued to attach to the defendants while the 
goods were stored in their depot. ‘Ihe verdict must there- 
fore be set aside. Upon the evidence, as reported, there 
appears little ground to charge the defendants with want of 
ordinary care in the custody of these goods; but that is a 
question to be settled on the further trial of the case. 

New trial to be had in this court. 
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A mortgage of goods which the mortgagor does not own when the mortgage is made, 
though he afterwards acquires them, is void as against his attaching creditors. 

On the question of the validity of a mortgage of goods which the mortgagor did not 
own until after the mortgage was made, evidence that the mortgagee took posses- 
sion of the goods, for the purpose of foreclosing the mortgage, is irrelevant and inad- _ 
missible. 

In an action on an agreement, in which the defendant acknowledged that he haa re- 
ceived of the plaintiff certain enumerated goods, attached by the plaintiff as a deputy 
sheriff, estimated at $1500, and which the defendant promised to keep safely, and de- 
liver to the plaintiff on demand, it was held, that the defendant could not give evi- 
dence that the goods were of less value than $1500, but that the valuation in the re- 
ceipt was conclusive upon him. 

A mortgagee of goods of the value of $1500 only, which were attached, made a demand 
on the attaching officer, in these terms: “ Be it known to you that I have a mortgage 
on the goods and property which A. R. has put in my keeping, to the amount of $2000 
and interest. I hereby demand the same sum of you, to be paid within the time spe- 

' cified by law; as you have attached said property.” Held, that this demand and 
statement were sufficient, within the Rev. Sts. c. 90, § 79, at least for the sum of 
$2000. 


Assumpsit on the receipt and promise set forth im the 
award hereinafter stated. The action was referred to an 
arbitrator, under a rule of court which contained this pro- 
vision: ‘He shall, at the request of either party, state in 
explicit terms, upon the face of his award, the exact evidence 
and facts in respect whereof either of the said parties shall 
think fit to state or raise any legal objection or question, 
whether upon the admissibility or competency of any evi- 
dence or witness, or upon any question of law. The case is 
to be heard and determined upon the principles which should 
govern a court and jury.” ‘The arbitrator’s award was as 
follows: ‘‘ The subscriber, named as referee in the foregoing 
rule, met the parties thereto, by their counsel, on the 3d of 
July 1845, at Boston. ‘The plaintiff gave in evidence, to 
support the demand made by him on the defendant, the 
following written instrument: ‘Norfolk, ss. Sept. 9th 1842. 
Received of Nathan Jones, deputy sheriff for the county of 
Norfolk, the personal property contained in the schedule 
hereafter written, which were this day attached by said 
Jones as the property of Addison Richardson, at the suit 
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of E. Wasson, Henry -Peirce, Rufus Clements, and on several 
other writs vs. said Richardson and others; the writs being 
returnable at the next court of common pleas at Boston, in 
the county of Suffolk, on the first Tuesday of October next ; 
and having received of said Jones one dollar in full for my 
services, I do promise to keep said goods safely, and deliver 
the same to said Jones, in good order, on demand. 

“<Scuepute. The whole of the remainder of said Rich- 
ardson’s stock in trade now in said Lewis Richardson’s house, 
consisting of broadcloths, other woollen goods, cotton goods, 
crockery ware, hardware, silk goods, and all other goods of 
every description, which were removed to my place by said 
Addison Richardson. Said goods are contained in several 
boxes, except the crockery ware, estimated at the value of 
fifteen hundred dollars. Lewis Richardson.’ 

“The plaintiff also gave evidence, and it was admitted hy 
the defendant, that he demanded a delivery by the defendant 
of the abovementioned goods, in the month of June 1843, 
and that the defendant refused to deliver them. The defend- 
ant offered to prove, and the plaintiff admitted, that when the - 
action which is the subject of this reference was commenced, 
the suits on which said goods were attached were not dis- 
posed of, but were pending in court ; and the defendant there- 
upon objected, that this action was prematurely brought and 
could not be maintained. 'The subscriber deemed this objec- 
tion groundless. 

“The defendant then gave in evidence the following 
mortgage to him, which was recorded by the clerk of the 
town of Medway, on the 7th of September 1842: ‘ Know all 
men by these presents, that I, Addison Richardson, of Medway, 
in the county of Norfolk and Commonwealth of Massachu- 
setts, in consideration of two thousand dollars, to me in hand 
_ paid by Lewis Richardson, of said Medway, the receipt 
whereof is hereby acknowledged, do hereby bargain and sell 
unto the said Lewis the following personal property, viz. the 
whole stock in trade of said Addison, as well as each and 
every article of merchandize which the said Addison this day 
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bought of Timothy Walker, being in a store formerly kept by 
said Walker in said Medway, as every other article constitut- 
ing the said Addison’s stock in trade, in the shape the same 
is and may become in the usual course of the said Addison’s 
trade and business as a trader. To have and to hold the same 
to the said Lewis, as his own proper goods and chattels. The 
condition of the above sale is this: If the said Addison pay 
the said Lewis a note of hand, this day given by him, for two 
thousand dollars, and interest thereon, then this shall be void ; 
otherwise, to remain in full force. In witness whereof I the 
said Addison have set my hand and seal this seventh day of 
October, A. D. 1840. Addison Richardson.’ (seal.) 

“Tt was stated by the plaintiff and admitted by the defend- 
ant, that the goods, which are the subject of this reference, 
were formerly the stock in trade of said Addison Richardson, 
but that only a part of them was owned by him until after he 
made said mortgage. | 

“The plaintiff did not deny that the note of two thousand 
dollars mentioned in said mortgage was justly due from said 
Addison to the said Lewis, and was wholly unpaid. But the 
plaintiff insisted that said mortgage was, on the face of it, 
fraudulent, and wholly void as against other creditors of said 
Addison, or, if not wholly void, that it was void as to all the 
goods which were not a part of said Addison’s stock in trade 
when the mortgage was executed. ‘The defendant thereupon 
offered to introduce evidence that he had taken possession of 
all the goods, which are the subject of this reference, before 
they were attached by the plaintiff, for the purpose of fore- 
closing the mortgage. But the subscriber, deeming such evi- 
dence irrelevant, refused to receive it. He also was of opinion 
that the mortgage was valid as to all the goods which were 
attached by the plaintiff. The defendant then proposed to 
give evidence that the true value of the goods which were 
attached was much less than fifteen hundred dollars; but the 
subscriber, being of opinion that the defendant was answer- 
able to the plaintiff, if at all, for the sum at which the goods 
were estimated in the defendant’s receipt, refused to receive 
such evidence. 
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“The defendant next insisted, that by the true construc- 
tion of the defendant’s receipt, taken in connexion with said 
mortgage, the plaintiff attached only so much of the mortgaged 
property as should be found to remain after payment there- 
from of the debt for which it was mortgaged, to wit, the 
mortgagor’s right in equity to redeem said property. But the 
subscriber was of opinion, that the plaintiff neither did nor 
could make such an attachment, and that the whole property 
in said goods was attached by him, and was included in the 
receipt given to him by the defendant. 

“The defendant then gave in evidence a written demand, 
delivered by him to the plaintiff, after said attachment was 
made and said receipt given, but on the same day, of the fol- 
lowing tenor: ‘Be it known to you that I, the subscriber, 
have a mortgage on the goods and property which Addison 
Richardson has put in my keeping, to the amount of two 
thousand dollars and interest. I hereby demand the same 
sum of you, to be paid within the time specified by law, as 
you have attached said property. Lewis Richardson. 

September 9th 1842.’ 

‘It was admitted by the plaintiff that he had paid nothing 
to the defendant after said demand ; but he denied that said 
demand, and his omission to pay any thing to the defendant, 
were sufficient in law to dissolve the attachment. The sub- 
scriber was of opinion that the defendant was entitled by law 
to defend this action under his mortgage, and that the said de- 
mand, made on the plaintiff by the defendant, was good and 
sufficient, at least for the sum of two thousand dollars, which 
exceeds the value of the goods attached, as estimated by the 
parties. The subscriber, therefore, on the foregoing state- 
ment, is of opinion, and accordingly awards, subject to the 
opinion of the court to which this award is returnable, that 
the plaintiff has no cause of action against the defendant, and 
that the defendant recover of the plaintiff costs of court, to be 
taxed by the court, and also the costs of reference. 

Theron Metcalf.” —— 

G. M. Brown, for the plaintiff. The mortgage was fraudu- 
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lent and void as to the mortgagor’s creditors. There was no 
proper description or schedule of the property ; no price was 
stated ; and it was long concealed, that is, was not recorded 
until within two days of the attachment. Robbins v. Par- 
ker, 3 Met. 117. The case of Briggs v. Parkman, 2 Met. 
258, which may be cited for the defendant, was between the 
mortgagor and the assignee of the mortgagee, under the’ in- 
solvent law, and does not apply to the present case; and 
Jones v. Huggeford, 3 Met. 515, was decided on the authority ~ 
of Briggs v. Parkman. In neither case was the distinction 
taken between mortgagees and creditors, and mortgagees and 
assignees of mortgagors. See Wood v. Lowry, 17 Wend. 492. 
Divver v. McLaughlin, 2 Wend. 600. At any rate the mort- 
gage is void as to all the goods bought by the mortgagor after 
it was made. Winslow v. Merchants Ins. Co. 4 Met. 315. 
Goodenow v. Dunn, 8 Shepley, 86. Bonsey v. Amee, 8 Pick. 
236. Laidler v. Burlinson, 2 Mees. & Welsb. 602. Robinson 
v. Macdonnell, 5 M. & 8. 228. In2& 3 Met. wbi sup. no 
question was raised as to the property bought subsequently to 
the execution of the mortgage. The case of Macomber v. 
Parker, 14 Pick. 497, contains some obiter dicta on which the 
defendant will rely. That was a case between mortgagor 
and mortgagee, and the question whether the mortgage was 
void as to creditors was not made. In Mitchell v. Winslow, 
2 Story R. 630, which will be pressed by the defendant, the 
juestion was between the mortgagee and the mortgagor’s as- 
signees in bankruptcy; and the decision was made on the 
ground of an equitable lien. The present defendant has not 
even such a lien. 

The demand made by the defendant on the plaintiff was 
not sufficient. Johnson v. Sumner, 1 Met. 172. Moriarty 
v. Lovejoy, 23 Pick. 321. Simonds v. Parker, 3 Met. 144. 

_. The valuation in the receipt is conclusive on the defend- 
ant. Wakefield v. Stedman, 12 Pick. 562. Drown v. Smith, 
3 N. Hamp. 299. | 
Richardson & Lovering, for the defendant. 'The’ mort- 
gage was not fraudulent as to creditors, nor void, for any 
4l * 
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reason, as to the goods bought afterwards by the mortgagor | 
as his ‘stock in trade.’”?’ Macomber v. Parker, 14 Pick. 
A497. Briggs v. Parkman, 2 Met. 258. Jones v. Hugge- 
ford, 3 Met. 515. Mitchell v. Winslow, 2 Story R. 630. 
Abbott v. Goodwin, 7 Shepley, 408. Cross on Lien, Appx. 
A08. Fletcher v. Morey, 2 Story R. 555. Tapfield v. 
Millman, 6 Man. & Grang. 245, and 6 Scott N. R. 967. The 
case of Robbins v. Parker, 3 Met. 117, was a mortgage of 
perishable property, and was. obviously intended to hinder 
creditors. When subsequently acquired goods are the pro- 
ceeds of those that are mortgaged, as by shifting, &c. they 
are covered by a mortgage specially including them. But it 
is otherwise, when subsequently acquired property cannot 
proceed from, or be substituted for, that which is mortgaged. 
This distinction reconciles all the decisions of this court. 

This case is analogous to that of a covenant.to leave ma- 
nure on leased land, at the end of the term; and to the 
hypothecation of a cargo of oil to be procured; and to an 
insurance of goods, though constantly shifting. Yet all these | 
are held valid. 

The case of Winslow v. Merchants Ins. Co. cited for the 
plaintiff, was between two mortgagees, the second having no 
notice of the first. There was also a provision for further 
conveyance to the first mortgagee. 

The demand on the plaintiff by the defendant is shown to 
be sufficient, to the extent at least of $2000, by the cases cited 
for the plaintiff. See also Legate v. Potter, 1 Met. 325. Klock 
v. Cronkhite, 1 Hill’s (N. Y.) Rep. 110. 

The mortgaged property, if not held by the mortgage, may 
be regarded asa pledge, after the defendant took possession 
of it; and the evidence of his possession should have been 
admitted. 

Brown, in reply. The defendant now raises a question, 
for the first time, as to a pledge. But it cannot avail him; 
for the case shows that he offered to prove that he took pos- 
session for the purpose of foreclosing the mortgage, and not 
for'the purpose of holding the property as a pledge. 
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In Tapfield v. Hillman, there was no decision of the point 
to which it has been cited. 

The decision was made at October term 1846. 

Wipe, J. This case, at a former term, was referred to 
the determination of an arbitrator, who was required, at the 
request of either party, to state the evidence and facts, in re- 
spect whereof either of the parties should think fit to raise 
any legal question. In pursuance of this reference, a hearing 
of the parties has been had before the arbitrator, and the case 
comes before us on his report. 

At the hearing, it appeared in evidence, that. the plaintiff 
claimed the property in question between the parties, by vir- 
tue of an attachment thereof as the property of one Addison 
Richardson, and that the defendant claimed the same under 
a mortgage to him from the said Addison, made and recorded 
. before the said attachment; and the principal question sub- 
mitted to the court by the arbitrator is, whether the said mort- 
gage is valid against the creditors of the mortgagor. 

The property mortgaged is thus described in the deed: 
“'The whole stock in trade of said Addison, as well as each 
and every article of merchandize which the said Addison this 
day bought of Timothy Walker, as every other article consti- 
tuting the said Addison’s stock in trade, in the shape the same 
is and may become in the usual course of the said Addison’s 
trade and business as a trader.” And it was admitted that 
the goods in question were, at the time of the attachment, the 
stock in trade of the said Addison, but that only a part of 
them was owned by him until after he made the said mort- 
gage. 

It has been contended by the plaintiff’s counsel, that the 
mortgage was in law fraudulent and void against bona fide at- 
taching creditors; or if not wholly void, that it was void as to 
all the goods which were not a part of the mortgagor’s stock 
in trade when the mortgage was executed. There seems to 
us to be no ground for the argument that this mortgage was 
wholly void, as being fraudulent on the face of it, or as hav- 
ing been made with an intent to defraud the creditors of the 
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mortgagor. It was not denied that the mortgage was given 
to secure a large debt due from the mortgagor to the mort- 
gagee; and no evidence was introduced at the hearing, tend- 
ing to prove that the mortgage was not made bond fide. The 
question therefore is reduced to this, namely, whether the 
defendant has acquired any valid title, under the mortgage, to 
the goods purchased by the mortgagor subsequently to the 
mortgage. | 
That a person cannot grant or mortgage property, of whick 
he is not possessed, and to which he has no title, is a maxim 
of the law too plain to need illustration, and which is fully 
supported by all the authorities. Perkins, $ 65, says, it is a 
common learning in the law, that a man cannot grant or charge 
that which he hath not. Bac. Ab. Grants, D. 2. Com. Dig. 
Grant, D. It is true that a person may grant personal prop- 
erty of which he is potentially, though not actually possessed. . 
A man may therefore grant all the wool that shall grow on 
the sheep which he owns at the time of the grant, but not the 
wool which shall grow on sheep not his, but which he after- 
‘wards may buy. So a- parson of a church may grant his 
ithes for years, for although they are not actually in him at 
the time, yet they are potentially ; and the same exception to 
the general rule extends to grants of crops growing on lands 
of the grantors, at the time of the grants. Lunn v. Thornton 
1 Man. Grang. & Scott, 383, and the authorities there cited. 
Not denying these principles, the defendant’s counsel contend, 
that although the mortgagor could not convey or create a 
charge on property to which he had no title nor possession, 
actual or potential, yet when he, after the mortgage, added to 
his stock in trade by new purchases, the property vested im- 
mediately in the mortgagee, without any other act or convey- 
ance on the part of the mortgagor, by virtue of the previous 
agreement to that effect contained in the mortgage deed. One 
of the cases cited in support of this argument is Mitchell v. 
Winslow, 2 Story R. 630. But that case was decided on prin- 
ciples of equity, and on the construction of the United States 
bankrupt act of 1841, c. 9, on which it was held “ that (except 
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in cases of fraud) assignees in bankruptcy take only such rights 
and interests as the bankrupt himself had, and could himself 
claim and assert at the time of his bankruptcy ; and conse- 
quently that they are affected with all the equities which 
would affect the bankrupt himself, if he were asserting those 
rights and interests.” ‘It is material here to state,”’ says the 
learned judge, in giving his opinion, ‘‘ that the present is not 
a controversy between a first and second mortgagee as to prop- 
erty acquired and in esse after the execution of the first 
mortgage, and before the execution of the second mortgage, 
both the mortgagees being purchasers for a valuable considera- 
tion. That might at law present a very different question.” 
The decision, therefore, in that case, is of no authority in fa- 
vor of the defendant in the present case, but seems rather to 
be an authority impliedly in favor of the plaintiff, who claims 
under an attachment by a bond fide creditor of Addison Rich- 
ardson, the mortgagor. The same remark may be made as to 
the case of Fletcher v. Morey, 2 Story R. 555. That was a 
case in equity, in which the plaintiffs relied on an equitable 
lien on certain shipments, and the proceeds thereof, in the hands 
of the defendant, the assignee of James Read & Co., as col- 
lateral security for advances- made to them by the plaintiffs. 
And this lien was adjudged valid, as an equitable charge on 
the property, constituting a trust. But these decisions have 
but little bearing on the question under consideration. Many 
things are held by courts of equity to be assignable which are 
not so held by courts of law. So the legal distinctions be- 
tween executory and executed contracts are, in many cases, 
‘disregarded by courts of equity. But the present case is to be 
decided according to the principles of the common Jaw. The 
question is, what are the legal rights of the respective parties 
to the property in question. ¢ 

One of the principal cases, relied on by the defendant is 
that of Macomber v. Parker, 14 Pick. 497. In that case, it 
appeared that Hunting & Lawrence were lessees of a brick 
yard, and entered into a contract with Joseph Evans, by 
which he was to make for them a certain number of bricks 
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on certain terms, and to share the profit or loss between 
them, one half each ; Evans agreeing that Hunting & Law- 
rence should have full power to retain Evans’s part of the 
bricks or money, to the amount of all sums of money due, or 
which might become due from him to them. Hunting & 
Lawrence afterwards assigned to the plaintiffs all their prop- 
erty, including the brick yard, and their rights under the 
contract with Evans, to which Evans assented, and agreed to 
act as agent for the assignees. This, unquestionably, was a 
good assignment, upon the principles already stated. Hunt- 
ing & Lawrence not only had a potential possession, but 
they owned the clay of which the bricks were to be made, 
subject only to the right which Evans might afterwards 
acquire by his contract. The transmutation of the clay into 
bricks did not change the right of property ; so that Evans 
could not acquire an absolute legal title to his share of the 
bricks until he paid the balance due to the plaintiffs. Upon 
this view of the case, the question as to the right which 
might be acquired by the pledging or hypothecation of prop- 
2rty was not material to the decision of the case. But if it 
were otherwise, the doctrine laid down by the learned judge, 
who delivered the opinion of the court in that case, is not 
applicable to the present case. For if, when a party agrees 
to pledge property afterwards to be acquired, and, when it is 
acquired, delivers over the same to the pledgee, the right of 
the pledgee would then attach, it does not follow that the 
same doctrine would apply to a mortgage or sale. A mort- 
gage is an executed contract ; and it is clear that nothing 
passed by the mortgage deed, in this case, besides the stock 
in trade which the mortgagor had at the time the mortgage 
was executed. But in Abbott v. Goodwin, 7 Shepley, 408, 
it was held, that where certain goods were mortgaged, and 
the mortgagor afterwards exchanged some of the goods mort- 
gaged for other goods, the mortgagee thereby acquired a 
title to the goods taken in exchange. And the case of Ma- 
comber v. Parker was cited by the learned judge who deliv- 
ered the opinion of the court, as a strong case in support of 
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this decision, without noticing the distinction between the 
two cases. We cannot, however, concur in the principles 
upon which the case of Abbott v. Goodwin was decided. It 
was laid down in that case, that ‘“‘all persons coming in 
under the mortgagor stand by substitution in his place, 
equally affected by the contract, whether notified of its ex- — 
istence or not.’’ But the defendant in that case had attached 
the property as the property of the mortgagor; and though 
he claimed under him, he might show that the mortgage 
and the exchange of property were void as to the creditors of 
the mortgagor, though they might be valid against him by 
way of estoppel or otherwise. And that case seems to be 
impliedly, though not expressly, overruled by the case of 
Goodenow v. Dunn, 8 Shepley, 86. And we fully concur 
with Whitman, C. J. in the principles laid down by him in 
deciding the latter case. In the former case, the mortgage 
deed had no reference to any property afterwards to be ac- 
quired by the mortgagor ; and the case seems to have been 
decided on the assumed fact that the property mortgaged 
was afterwards exchanged for the property in dispute, with 
the assent of the mortgagee ; but it. does not appear that the 
exchange was made with his assent, or that there was any 
agreement to this between the mortgagor and the mortgagee. 
In the case of Tapfield v. Hillman, 6 Man. & Grang. 245, 
the construction and legal effect of a similar mortgage were 
considered ; and it was decided, that the mortgagee had no 
title to any property acquired by the mortgagor subsequently 
to the date of the mortgage. There was a clause in the 
mortgage, giving power to the mortgagee, upon non-payment 
of the debt, to enter into the mortgaged premises, and “to 
take, possess, hold and enjoy all and every the goods,. chat- 
tels, effects and premises.’”? And it was held that the mort- 
gagee had no right to take any property but what was on 
the mortgaged premises at the date of the mortgage. It was 
however said by Tindal, C. J. that “it would have been very 
easy so to have framed the power of entry as to make it ex- 
tend to all effects found upon the premises at the time that 


492 | NORFOLK. 


Jones v. Richardson. 


such power should be enforced, if such was the intention of 
the parties.”” From this the defendant’s counsel infer that 
such a power would have been upheld by the court. And it 
would, undoubtedly, have been a good defence in that action, 
if the mortgage had contained such a power; for it was an 
action of trespass by the mortgagor against the mortgagee. 

But although the mortgagee, with such a power, would be 
justified in seizing the goods of the mortgagor, purchased 
by him subsequently to the date of the mortgage, it would 
not vest the property in the mortgagee. And so it was de- 
cided in the case: of Lunn v. Thornton, 1 Man. Grang. & 
Scott, 379, which afterwards came before the same court, 
and was decided in February 1845. The plaintiff in that 
case had a bill of sale from the defendant of “all and singu- 
lar his goods, household furniture, plate, linen, china, stock 
and implements of trade,-and other effects whatsoever, then 
remaining and being, or which should, at any time thereafter, 
remain and be in, upon or about his dwelling-house,” &c. 
And it was held that future acquired property would not pass 
by such a conveyance, unless the grantor should ratify the 
grant after he had acquired the property therein. The 
counsel for the defendant relied, among other authorities, on 
Bacon’s Maxims, Reg. 14. Licet dispositio de interesse futu- 
ro sit inutilis, tamen potest fiert declaratio precedens, que 
sortiatur effectum, intervenitente novo actu. A strong case in 
support of the rule is cited by Bacon. ‘If I mortgage land, 
and after covenant with I. 8S., in consideration of money 
which I receive of him, that after I have entered for the con- 
dition broken, I will stand seized to the use of the same 
I. S., and I enter, and this deed is enrolled, and all within the 
six months, yet nothing passeth; because the enrolment is 
no new act, but a perfective ceremony of the first deed of 
bargain and sale; and the law is more strong in that case, 
because of the vehement relation which the enrolment hath 
to the time of the bargain and sale, at what time he had 
nothing but a naked condition.”’ 4 Bacon’s Works, (ed. of 
1803,) 55. 
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It was contended on the part of the plaintiff, in Lunn v. 
Thornton, that the bringing of the goods on the plaintiff ’s 
premises, where they were seized after the execution of the 
bill of sale, was the new act done by the plaintiff, which 
gave the declaration contained in the previous bill of sale 
its effect. But the court held clearly that. it could have no 
such effect. ‘“‘The.new act,” Lord Tindal said, ‘‘ which 
Bacon relies upon, appears, in all the instances which he 
puts, to be an act done by the grantor, for the avowed object 
and with the view of carrying the former grant or disposi- 
tion into effect.”” This adjudication, which appears to us to 
be founded on well established principles, is decisive against 
the defendant’s claim as to the property purchased by the 


_ mortgagor after the mortgage. He did not prove, nor offer 


to prove, any act done by the mortgagor, after the mortgage 
deed was executed, by which he ‘ratified the same as to the 
subsequently acquired property. All he offered to prove was, 
that he had taken possession of the goods before the attach- 
ment. But this evidently was irrelevant, as it was held to 
be by the arbitrator. But if he had proved that the mortga- 
gor had delivered possession to him of the goods in question, 
to hold the same under the mortgage, that would not have 
availed him against the plaintiff, although it might be good 
against the mortgagor. By the Rev. Sts. c. 74, $5, it is 
provided that “‘no mortgage of personal property shall be 
valid against any other person than the parties thereto, unless 
possession of the mortgaged property be delivered to, and 
retained by, the mortgagee, or unless the mortgage be record- 
ed by the clerk of the town where the mortgagor resides.”’ 
Now it is clear, we think, that the record of the mortgage 
deed is no sufficient notice of a legal incumbrance as to sub- 
sequently acquired property ; because, by law, no such prop- 
erty could be sold or conveyed thereby ; and it would furn- 
ish no notice that any property would be afterwards pur- 
chased, or, if purchased, that any act would be done to ratify 
the grant in that respect. As to such property, therefore, the 
mortgage could not be valid, except as between the parties 
VOL. x. A2 
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thereto, unless such goods were delivered by the mortgagor 
to the mortgagee, with the intention to ratify the mortgage, 
and the mortgagee retained open possession of the same 
until the time of the attachment. Whether such proof 
would be sufficient against creditors, it is not necessary to 
decide ; as, according to the report of the arbitrator, no such 
question has been raised. oi 

As to the other questions raised, we think the decisions of 
the arbitrator were correct, and that upon the whole. matter 
the plaintiff is entitled to recover the estimated value of the 
goods in question, which were not the property of the mort- 
gagor when the mortgage was executed, and no more. ‘The 
case, therefore, is to be recommitted to the arbitrator, to ascer- 
tain what goods were mortgaged; unless the parties should 
agree as to this matter. 
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Amos Brown & others vs. Innapirants or WENHAM. 


The St. of 1701, entitled “ an act to prevent and make void clandestine and illegal pur- 
chases of lands from the Indians,” rendered void, as the foundation of title, all deeds 
made by Indians, without the license or approbation of the legislature, after the 
year 1633. 

A deed was made in December 1700, by three Indians, as principals, alleging themselves 
to be the only surviving heirs of the late sagamore of Agawam, in which deed they 
‘granted, sold, assigned, aliened, enfeoffed and confirmed unto the freeholders and in 
habitants of the town of Wenham, their heirs, successors and assigns forever, the In 
dian title to all the land within said town, with the privilege of all rivers, streams 
ponds, fishing and hunting ; and two white men, as sureties, also executed the deed 
and covenanted with the inhabitants and freeholders of Wenham, who were then pos- 
sessed of land in said town, in their own proper right, that the said Indians had good 
right to sell, &c., and that they should warrant and defend, &c. Held, that by the 
true construction of this deed, it was a mere release of any supposed right, equitable 
claim or interest of the Indians in the lands within the limits of Wenham; that it pre- 
supposed that these lands had been granted by the government to persons who were 
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then seized under those grants; that it enured by way of release to the town, or to 
individuals, according to their réspective grants under the government; and that it 
was not competent evidence to prove the seizin of the town, in its corporate capacity, 
of any specific parcel of land. 


Writ or entry to recover a small parcel of land in Wen- 
ham. ‘The demandants counted on their own seizin, and a 
disseizin by the tenants. The trial was before Shaw, C. J. 
who made the report thereof which follows: 

Neither of the parties having proved title under any deed, 
the cause was put to the jury upon evidence of elder and 
exclusive possession, which went to a great extent on both 
sides. ) 

The tenants introduced evidence that they had been in 
possession of the demanded premises, from time immemorial, 
for the purpose of obtaining gravel therefrom, for mending 
their highways, as the exigencies of the town of Wenham 
required. 

The demandants introduced evidence tending to disprove 
such possession and use by the tenants, and to prove the 
possession of John Dodge, their ancestor and devisor, before 
and at the time of his decease in 1825. 

The tenants, to prove seizin in themselves, offered in evi- 
dence a deed, dated December 19th 1700, purporting to have 
been given by Samuel Inglish, Joseph Inglish and John 
Umpee, as principals, and Joseph Foster, sen. of Billerica, and 
Moses Parker of Chelmsford, as sureties. Samuel and Joseph 
Inglish and John Umpee described themselves, in the deed, 
as Indians, the only surviving grandchildren and heirs of 
Maschanomett, late sagamore of Agawam; and they for the 
consideration of three pounds and ten shillings, paid by Capt. 
Thomas Fiske, and three others, all inhabitants of the town of 
Wenham —a committee chosen and appointed by the inhab- 
itants of said town to act in their behalf — gave, granted, 
bargained, sold, assigned, aliened, enfeoffed and confirmed, 
unto the freeholders and inhabitants of said town, their heirs, 
successors and assigns, ‘“‘the Indian title of all that tract or 
parcel of land, lying within the bounds of said township,” 
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bounded by the divisional lines of the several adjoining towns, 
“to have and to hold the said tract of land, with the privi- 
lege of all rivers, streams, watercourses, ponds, fishings and 
hunting,” &c. &c. “to the inhabitants of said Wenham, 
their heirs and successors, and such others, and their heirs 
and assigns, as have any lands lying within the bounds of said 
township, forever.” And the said Samuel Inglish, Joseph 
Inglish and John Umpee, as heirs as aforesaid, as principals, 
and said Foster and Parker, as sureties, jointly and severally 
covenanted with the inhabitants and freeholders of Wenham, 
and such others as had lands lying within said Wenham, that 
said Samuel and Joseph Inglish and said John Umpee were 
the true and only proper heirs of the said Maschanomett, and 
were the true and rightful owners of said tract of land, and 
had in themselves good right, full power and lawful author- 
ity to sell, convey and assure the same. And the said Fos- 
ter and Parker, as sureties, covenanted with the inhabitants 
and freeholders of said Wenham who were then possessed of 
the land in said town in their own proper right, and such 
others as were not inhabitants of said town, but yet had 
lands lying within the same, that said Samuel and Joseph 
Inglish and John Umpee, and their heirs, should warrant 
and defend the same and every part of the above granted 
and bargained premises to the said freeholders and inhabit- 
ants, and proprietors of the lands lying within the bounds or 
said township of Wenham, against all other Indians what- 
soever that should make any claim or challenge to all or any 
part of said granted and bargained premises: And said Fos- 
ter and Parker further covenanted that said premises were 
“free and clear, and clearly acquitted and discharged of all 
former and other bargains, sales and alienations made by said 
Maschanomett, or any other Indian or Indians having lawful 
right or authority,” and that the freeholders and inhabitants, 
and proprietors of the lands lying within the bounds of said 
Wenham, should hold and enjoy the same, and every part 
thereof, to them, their heirs and assigns forever, as a good 
and indefeasible estate of inheritance in fee simple. 
42 * 
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This deed was executed and acknowledged by the said 
Samuel Inglish, John Umpee, Joseph Foster and Moses Par- 
ker, but was not executed by the said Joseph Inglish, and 
did not appear to have been recorded in the registry of deeds. 
The words ‘“D. Rex v. Parker. Ipswich Court, July Ist 
1701,” were indorsed on the deed; which tended to prove 
that it had been used or filed in court. The demandants 
waived the objection to the want of registration, if, in the 
opinion of the court, registration now made would make the 
deed available as proof. But the deed was objected to by 
the demandants on other grounds, and was rejected. 

A verdict was returned for the demandants, to be set aside 
and a new trial granted, if the deed, in the opinion of the 
whole court, is competent evidence, pertinent to the issue, 
and might have been admitted ; otherwise, judgment to be 
entered on the verdict. 

This case was argued and decided at a former term. 

Huntington, for the tenants. 

Ward, for the demandants. | 

Suaw, C.J. The provincial St. 13 Wm. 3, (1701,) ents- 


tled “(an act to prevent and make void clandestine .and ille- 


gal purchases of lands from the Indians,’’ rendered void, as 
the foundation of title, all deeds made by Indians, without 
the license or approbation of the legislature, after the year 
1633. ‘The preamble of that statute recited, that although 
the government of the late colonies of Massachusetts and 


Plymouth, by a law passed in said colonies, respectively, 


many years before, did inhibit and forbid all persons purchas- 
ing any lands of the Indians, without the license and appro- 
bation of the general court, yet that sundry persons had _ pre- 
sumed to violate that law, to the injury of the natives, and 
to the great disquiet and disturbance of many inhabitants 
of the province in the peaceable possession of their lands and 


inheritances lawfully acquired. ‘Therefore, for the vacat- 
ing of such illegal purchases, and preventing the like for the 
future,’ it was enacted as follows: ‘‘ That all deeds of bar- 


gain, sale, lease, release or quitclaim, titles and conveyances 


a, 
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whatsoever, of any lands, tenements or hereditaments within 
this province, as well for term of years as forever, had, made, 
gotten, procured or obtained, from any Indian or Indians, by 
any person or persons whatsoever, at any time or times since 
the year of our Lord one thousand six hundred and ,thirty 
three, without the license or approbation of the respective 
general courts of the said late colonies, in which such lands, 
tenements or hereditaments lay ; and all deeds of bargain 
and sale, titles and conveyances whatsoever, of any lands, 
tenements or hereditaments within this province, that, since 
the establishment of the present government, have been, or 
shall hereafter be had, made, obtained, gotten or procured, 
from any Indian or Indians, by any person or persons whom- 
soever, without the license, approbation and allowance of the 
great and general court or assembly of this province, for the 
same, shall be deemed and adjudged in the law to be null, 
void, and of none effect. Provided, nevertheless, and it is 
notwithstanding hereby enacted and declared, that all such 
purchases, releases and titles, heretofore had or obtained from 
any Indian or Indians, by any town or person whatsoever, of 
any lands or hereditaments which such town or person also 
hold or enjoy by virtue of any grant or title made or derived 
by or from the general court of either of the colonies afore- 
said, and all releases, purchases, conveyances and titles, 
which any town or person shall hereafter make, procure or 
obtain of any Indian or Indians, for any lands, tenements 
or hereditaments granted, or that shall be granted, by the 
general court, to such town or person, before such purchase 
or title made or obtained from any Indian or Indians, shall 
be, and hereby are, excepted out of this act, and be held for 
good and valid in the law ; any thing herein contained not- 
withstanding.” 

But, independently of this statute, the whole court are of 
opinion that, by the true construction of the deed which the 
tenants offered in evidence, it was a mere release of any sup- 
posed right, equitable claim or interest of the aboriginals in 
the land within the limits of the town of Wenham ; that it 


500 ESSEX. 


Rice v. Clark. 


presupposed that those lands had been granted by the gov- 
ernment to persons who were then seized under those grants ; 
that it enured, by way of release, to the town or to individ- 
uals, respectively, according to their respective grants under 
the government ; and that it was not competent evidence to 
prove the seizin of the town in its corporate capacity, and 
to maintain the issue, on their part, in this action. : 

Judgment on the verdict. 


Grorce Rice vs. JoserpH CLARK. 


Anote and a mortgage were given to secure payment for goods that should afterwards 
be sold by the mortgagee to the mortgagor: After several sales of goods, the mortga- 
gor gave two notes to the mortgagee on interest, for the amount unpaid and due to 
him for the goods, without including interest before the date of the notes, and the 
mortgagee gave him a paper, promising to give up the mortgage as soon as payment 
of the two notes, with interest, should be made. Held, in a writ of entry by the mort- 
gagee to foreclose the mortgage, that he was entitled to a conditional judgment for 
the amount only of the two notes and interest thereon ; that the paper given by him | 
to the mortgagor was an account stated, in which he had waived his claim, if he ever 
had a just one, to interest on the goods before the date of the notes. 


Writ or Entry to foreclose a mortgage, dated December 
7th 1838, to secure a note of the same date, given by the 
tenant to the demandant, for $1000. and interest, payable in 
three years. ‘The case came before this court on the follow- 
ing bill of exceptions, allowed by a judge of the court of 
common pleas : 

“The tenant was defaulted. 'The demandant moved for 
a conditional judgment ; and the only question between the 
parties was as to the amount of that judgment. 

“Tt was admitted by the demandant, that the note and 
mortgage were given to him by the tenant as security for 
the payment for such goods as the demandant might sell to 
the tenant, after the date thereof; and it was also admitted 
that after said date, and before September 9th 1840, the de- 
mandant sold to the tenant divers lots of goods. On the day 
last named, the tenant executed a deed to the demandant of 
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a portion of the mortgaged premises, with the usual cove- 
nants of warranty, &c. except that the covenant against in- 
cumbrances was followed by the words ‘except a mortgage 
to said Rice ;’ and on the same day the demandant signed 
and delivered to the tenant a paper of which the following 
is a copy: ‘Boston, September 9th 1840. I hereby agree to 
give up a mortgage deed now held by me for $1000, without 
interest from date, as soon as payment is made of two notes, — 
amounting to four hundred and eight dollars, with interest. 
Geo. Rice.’ It was admitted that the mortgage deed re- 
ferred to in said paper is the one upon which this suit is 
brought, and that the demandant then held, and now holds, 
two notes against the tenant, amounting together to the 
sum of $408, bearing interest; and that this sum was the 
amount due to the demandant for goods sold to the tenant 
before the date of said paper, not reckoning interest upon the 
items of the account. 

“The demandant offered to show that the price of the 
goods delivered to the tenant by him before the date of said 
paper, with interest,.amounted to more than the sum speci- 
fied, and contended that he was entitled to a conditional 
judgment for such larger sum. But the presiding judge di- 
rected the conditional judgment to be entered for the amount 
of the two notes in said paper mentioned, with interest. To 
this ruling the demandant excepted.” 

Hazen, for the demandant. 

G. Minot, for the tenant. 

Suaw, C. J. The court are of opinion that the direction 
was right. ‘The transaction of September 9th 1840, as 
shown by the paper given by the demandant to the tenant, 
was an account stated of the amount due on the mortgage, 
conclusive upon the demandant. If he ever had any just 
claim for interest on the account for goods sold, he waived 
it by this statement. 

Exceptions overruled. 
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Grorce WueatLanp vs. Rosert F. Donveer. 


A testator devised as follows: “I give tomy son R. the improvement of all my real 
estate, which is not otherwise disposed of, to him, his children or grandchildren; 
and if my said son R. should decease without children or grandchildren, the said 
real estate is to descend to heirs of my son J. deceased:” When the will was 
made, R. had children, but no grandchild. Held, that R. took an estate tail under 
the will. 


Tue defendant, on the 6th of June 1845, conveyed to the 
plaintiff, in fee simple, by deed of warranty in the usual 
form, all the real estate which was devised to the defendant 
by his father, Isaac Dodge ; and this was an action to recover 
damages for the breach of the covenants in that deed. Among 
the breaches of those covenants, the plaintiff, in his declara- 
tion, assigned the following: Ist, that the defendant was only 
tenant for life of the premises described in the deed; 2d, that 
he was only tenant in common thereof, with his children ; 3d, 
that there was an outstanding contingent remainder. 

At the trial in the court of common pleas, before Wash- 
burn, J. the following facts (among others) were proved or 
admitted: Isaac Dodge, the defendant’s father, died seized 
of the estate in question, in 1833. The defendant claimed 
said estate under said Isaac’s last will, which was made in 
February 1832, and was duly proved and allowed on the Ist 
of May 1833. In this will, the testator made the devise to 
the defendant, which is hereinafter recited in the opinion 
of the court. The only heirs at law of the testator were the 
defendant and three children of Isaac Dodge, the testator’s de- 
ceased son. At the time of the testator’s death, the defend- 
ant had a wife, Hannah M., and two daughters. His said 
wife died in August 1833, leaving these daughters. He mar- 
ried again, and at the time of the trial had five children of the 
second marriage, besides the two daughters aforesaid ; but he 
never had any grandchild. The widow of Isaac Dodge, the 
testator, died in 1835, and on the 24th of April 1843, Martha 
A. Dodge, Melinda Dodge, and Isaac Dodge, the children of 
Isaac Dodge, jr. who is mentioned in the said will, released 
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to the defendant all contingent and expectant interests under 
that will. | 

On these facts, the plaintiff requested the judge to rule 
(among other things) that the defendant took only an estate 
for life in the premises in question. But the judge refused so 
to do, and instructed the jury (among other things) that the 
defendant, under said will, took an estate tail, and that his 
deed to the plaintiff barred the entail, and vested an estate in 
fee in the plaintiff. A verdict was thereupon returned for the 
defendant and exceptions were alleged by the plaintiff, to the 
judge’s instructions. - 

Perkins, for the plaintiff. 

O. P. Lord, for the defendant. 

Witpe. J. The principal question raised at the trial of 
this case was, whether the defendant, under the will of his 
father, Isaac Dodge, took an estate tail, or an estate for life in 
common with his children. 

The words of the-will are, “I give to my son, Robert F. 
Dodge, all the personal estate which is not already disposed 
of in this my will, to him and his heirs. Also I give him the 
improvement of all my real estate, which is not otherwise 
disposed of, to him, his children or grandchildren ; and if my 
said son, Robert F’. Dodge, should decease without children 
or grandchildren as aforesaid, the said real estate, together 
with the other half, which is to descend to him, his chil- 
dren or grandchildren, after his mother’s decease, is to de- 
scend to heirs of my son, Isaac Dodge, deceased, on condi- 
tion that they pay to the widow of my son Robert forty 
dollars yearly, so long as she remains his widow.” 

The question is, whether the words “children or grand- 
children” are to be construed as words of purchase or words 
of limitation. It isa question of construction, depending on 
the intention of the testator; and we think it appears, with 
sufficient certainty, that these words were intended to operate 
as words of limitation, and to create an estate tail in the lands 
devised to the defendant. And if such was the intention of 
the testator, there is no difficulty in giving them that con- 
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struction, although, if such intention did not appear, the 
words ‘children or grandchildren ’’ would be considered as 
words of purchase, designating the parties who were to take 
under the will. ‘The cases are numerous, in which this rule 
of construction has been adopted, and the most of them are 
referred to and commented upon by Story, J. in his able and 
learned opinion, in the case of Parltman v. Bowdoin, 1 Sum- 
ner, 359. That was a case of a devise to A. for life, and 
after her death to her second son, B., and to his lawful begot- 
ten children, in fee simple forever ; but in case he should die 
without children lawfully begotten, to C., the other son of A., 
and to his lawfully begotten children, in fee simple forever. 
At the time of making the will, B. had no children. And it 
was held that B. took a fee tail, with remainder to C. on an 
indefinite failure of issue of B. The court held, on princi- 
ple and on authority, that the word “children” was to be 
construed as meaning issue or heirs of the body; the struc- 
ture of the devise, in the opinion of the court, requiring such 
a construction, to effectuate the intention of the testator, 
which, if not inconsistent with the rules of law, must always 
govern. . | 

The first ground of this decision was, that as the gift to B. 
and his children was immediate, and as he had no children 
when the will was made, they could not take as purchasers, 
by way of descriptio personarum, and therefore the word 
“children”? was to be construed as a word of limitation ; 
there being nothing in the will to indicate an intention that 
the children of B. were to take a remainder after his death. 
The rule relied on was laid down in Wild’s case, 6 Co. 17, 
and has ever since been recognized as law. ‘ And this dif- 
ference,” says Lord Coke, “ was resolved for good law ; that if 
A. devises his lands to B. and his children or issues, and he 
hath not any issue at the time of the devise, the same is an 
estate tail; for the intent of the testator is manifest and cer- 
tain, that his children or issues should take ; and as imme- 
diate devisees they cannot take, because they are not in re- 
rum natura ; and by way of remainder they cannot take, for 
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that was not his intent; for the gift is immediate ; therefore 
there such words shall be taken as words of limitation.” 

This rule of construction was very fully considered by Lord 
Alvanley, in Seale v. Barter, 2 Bos. & Pul. 492; and various 
other cases, besides Wild’s case, were referred to, confirming 
the same rule, which is confirmed also by numerous other de- 
cisions, which are referred to in Parkman v. Bowdoin. See 
2 Crabb on Real Property, $ 978. 

Another ground of the decision in Parkman v. Bowdoin, 
was, that the devise over to C. and his children, in case B. 
should die without children lawfully begotten, indicated the 
same intention of the testator, namely, that the devise over 
should take effect only upon an extinction of the issue of 
B. ; and numerous cases are cited in support of this rule of 
construction. Andon both grounds we concur in the opin- 
ion of the learned judge in the decision of that case, which, 
in principle, we consider as analogous to the case under con- 
sideration. 

It is true that the defendant, at the time of the devise, 
had children, but he had no grandchildren, and by the express 
words of the will, they were to take under it, which they 
could not do, unless the defendant took an estate tail. So 
on the other ground of construction, we cannot doubt that the 
devise over to the heirs of Isaac Dodge was never intended to 
take effect, until after the indefinite failure of the issue of the 
defendant. We are therefore of opinion, that the words 
“children or grandchildren ’’ were intended by the testator 
as words of limitation, and that the defendant took under the 
will an estate tail, and that, by his deed to the plaintiff, 
an estate in fee simple vested in him by virtue of the Rev. 
Sts. c. 59, $3. 


Exceptions overruled. 
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“ 


E.ipHatet RicHarpson vs. JosHuA BuswELu. 


The provision of the Rev. Sts. c. 97, § 22, which exempts from execution “ the 
necessary wearing apparel” of a debtor, extends to cloth and trimmings put into 
the hands of a tailor by him, to be made into clothes necessary for him. 


Trespass for taking and carrying away a piece of cloth 
and trimmings. 'The case was submitted to the court on the 
following facts agreed: The property mentioned in the 
plaintiff ’s writ belonged to the plaintiff, and was left by him 
at a tailor’s shop, to be made into a coat for the plaintiff, 
which was necessary for him; and the same was seized 
and sold by the defendant, a deputy sheriff, on an execu- 
tion against the plaintiff. 

Foster, for the plaintiff. 

N. J. Lord, for the defendant. 

Dewey, J. The plaintiff founds his right to maintain the 
present action upon the provisions of Rev. Sts. c. 97, $ 22, 
exempting certain property from execution. Among the arti- 
cles thus exempted is “ the necessary wearing apparel of the 
debtor.” Do the articles seized on execution in this case fall 
within the exemption? 

In giving a construction to a remedial statute, we are to 
bear in mind the great object and purposes which apparently 
led to its enactment, the mischief intended to be avoided, and 
which called for a remedy. By the general law of attach- 
ment, independent of the exemption which the statutes have 
made from time to time, every thing belonging to the debtor, 
In the nature of property, might be taken on execution and 
sold. The law interposed, and, to secure to the debtor the 
absolute necessaries of life, exempted from attachment and 
execution, his “‘ necessary wearing apparel.” It is admitted 
that the wearing apparel, which was about to be made from 
the articles seized on execution, was necessary to the plaintiff. 
But it is said that it is not exempted from execution, because 
the cloth and trimmings thus seized were not yet fashioned 
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and formed into a coat; and it is contended that, until that 
takes place, the exemption does not apply. The counsel for 
the defendant asks, what is the limit to the exemption of arti- 
cles adapted to clothing, if not that by him now insisted upon? 
Is the exemption to be applied ‘to the earlier stages of the 
wool unmanufactured, or the flannel before it is fulled and 
dyed? Now it seems to us, that whatever difficulties might 
exist as to the articles in these earlier stages above supposed, 
they do not arise here. This cloth was not merely made, or 
purchased for clothing, but was actually appropriated to that 
purpose. ‘The case-does not, therefore,depend upon the mere 
purpose of mind of the debtor to make such use of it at a fu- 
ture day, but an actual appropriation of it to the purpose of 
wearing apparel. ‘To be useful and convenient for clothing, 
the articles needed the operation of the tailor, and they were 
placed in his hands, to be made into a coat. Having been 
thus appropriated and used, it assumes the character of cloth- 
ing for the party, and is within the exemption given by the 
statute. 

That a liberal construction is to be given to this statute, in 
furtherance of those humane views of the legislature that led 
to its enactment, is clearly indicated by the opinion of this 
court in the case of Gzbson v. Jenney, 15 Mass. 205. So here, 
under the exemption of wearing apparel, articles actually in 
the process of being made into clothing necessary for the 
debtor may be well held exempted from execution. 

Judgment for the plaintiff. 
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Joun N. Cusuine vs. INwHABITaANts or NEWBURYPORT. 


The power of towns to vote and grant money for the support of town schools is not re- 
stricted to the amount that is necessary to support the schools which the first five and 
the sixtieth sections of c. 23 of the Rey. Sts. require them to support, under a penalty 
for refusal or neglect so to do; but they have power to vote and grant money for the 
support of other town schools, for instruction in branches of knowledge which the re- 
vised statutes do not require to-be taught in such schools. 

A town, which had raised money for the support of all the schools required by Jaw, and 
had supported them, also raised money to support, and did support, a female high 
schoo} for the purpose of teaching book-keeping, algebra, geometry, history, rhetoric, 
mental, moral and natural philosophy, botany, the Latin and French languages, and 
other higher branches of knowledge than were taught in the grammar schools of the 
town. Held, that this was a town school], within the meaning of the revised statutes, 
and that the money for its support was legally raised by tax. 


Assumpsir for money had and received. The case was 
submitted to the court on the following statement of facts : 

The town of Newburyport, at its annual meeting in March 
1843, voted to raise the sum of $20,000 for town expenses for 
the current municipal year, of which sum $7000 was appro- 
priated for the support of schools. This sum was assessed 
upon the polls and estates of the inhabitants, and collected. 
and appropriated accordingly. At the same meeting, it was 
voted to establish a female high school, with a male instruc- 
tor and such assistants as might be necessary, and the select- 
men were directed to purchase a site, and proceed to erect a 
building for the use of such school. 

At the adjourned meeting, held in April 1843, the select- 
men were authorized, by vote of the town, to hire a sufficient 
sum of money to carry into effect the vote of the town to 
establish said school, purchase said site, &c. 

Pursuant to the above votes, the selectmen, in the same year, 
hired the sum of $6500 on interest, with which they pur- 
chased a site, and erected a building thereon for the purpose of 
said school, which was organized and put into operation in 
the autumn of that year, and has ever since continued in 
operation at the town’s expense, as a female high school, for 
the purpose of teaching book-keeping, algebra, geometry, his- 
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tory, rhetoric, mental, moral and natural philosophy, botany, 
the Latin and French languages, and other higher branches 
of knowledge than are taught in the grammar schools of the 
town. 

During the whole of the years 1843 and 1844, the town 
had and maintained, by taxes levied as herein stated, the fol- 
lowing other separate and distinct schools ; viz. a high school 
for males, such as is mentioned in § 5 of the 23d chapter of 
the revised statutes; another English high school, four male 
grammar schools, six male primary schools, six female pri- 
mary schools, and three female grammar schools. 

The town, at its annual meeting in March 1844, voted to 
raise the sum of $23-500 for the expenses of the town for the 
current municipal year, of which sum $6650 was appropriated 
to the support of all the schools aforesaid, and $850 for the 
incidental expenses of the school committee, $2000 for the 
payment of the interest accruing on the town debt, includ- 
ing the sum hired as aforesaid, and $2000 to the reduction 
of the town debt. The said sum voted was assessed upon 
the polls and estates of the inhabitants, and collected and ap- 
propriated accordingly. 

The town, during said years 1843 and 1844, contained more 
than 4000 inhabitants. 

The plaintiff is a citizen of the said town, and resided 
there in 1843 and 1844, and owned real and personal property 
there. In 1843, he was assessed, for his proportion of the 
money voted to be raised that year, the sum of $430-50, 
which he paid (except the sum of $31:50, which the asses- 
sors abated) to the collector, without making any protest. In 
1844, the plaintiff was assessed, for his proportion of the 
money voted to be raised that year, the sum of $365-50, 
which sum, deducting $21-93, (discount made by vote of the 
town on payments made in thirty days after the issuing of the 
tax bills,) he paid to the collector, making a protest, at the 
time of paying it, that it was an illegal tax, and that he paid 
it under duress, and not voluntarily. 

It was agreed by the parties, that if, upon these facts, the 

43 * 
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court should be of opinion that the action could not be main- 
tained, the plaintiff should be¢ome nonsuit ; otherwise, that 
judgment should be rendered for him. 

Hills, for the plaintiff. 

Eunt, for the defendants. 

The decision was made at November term 1846. 

Saw, C.J.* Although the amount involved in the decis- 
ion of this case is small, it presents a question of great 
importance to the people of Massachusetts. ‘The case pre- 
sented is this: The inhabitants of Newburyport voted to 
raise sums of money in the manner provided by law, on the 
polls and estates of the inhabitants, sufficient to maintain 
schools for a longer time in each year, for both sexes, and for 
teaching higher branches of education than the statute of the 
Commonwealth in terms requires. ‘Tio his proportion of the 
taxes raised for these and other purposes the plaintiff was 
assessed, and he contends that this portion of the tax was 
illegal, because the town had no legal authority to raise 
money for these purposes; and as the tax was entire, and this 
part inseparable from the residue, the whole is void; and he 
seeks to recover it back in this action. 

The claim made by the plaintiff in this action is founded 
upon the principle decided in this Commonwealth in a series 
of cases, of which Stetson v. Kempton, 13 Mass. 272, may be 
considered as a leading one, that towns are corporations of 
limited powers; that they cannot vote and assess money 
upon the inhabitants, for all purposes indiscriminately, but 
must be confined to the established powers of towns, as set- 
tled by positive enactment, or by well defined and ancient 
usage. ‘This is undoubtedly a correct principle, and it is im- 
portant to be adhered to, though it is not easy, in regard to all 
the powers of towns, to lay down, in the form of an exact defi- 
nition, what objects are within and what beyond the scope of 
those powers. Should a new power be conferred on a town 
for the first time, as for instance, to construct and maintain 
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an acqueduct, or other specific purpose, they must, no doubt, 
confine themselves to the limits of the power conferred. 

In general, the corporate powers of towns have originated in 
this way: They have been required to provide for certain 
wants of the community, or to perform certain duties for the 
common benefit, such as making roads, relieving the poor, 

supporting schools, and the like, and then, either in express 
- terms, or by necessary implication, they are invested with all 
the powers necessary to the performance of such duties. 

The establishment of schools for the education, to some extent 
at least, of all the children of the whole people, is not the result 
of any recent enactment; it is not the growth even of our 
present constitutional government, or the provincial govern- 
ment which preceded it, but extends back two hundred years, 
to the early settlement of the colony. Indeed, the establish- 
ment of popular schools is understood to have been one of the 
objects for‘which powers were conferred on certain associations 
of persons living together in townships, enabling them to regu- 
late and manage certain prudential concerns in which they had 
a common interest. ‘The question, therefore, does not de- 
pend upon the literal construction of certain clauses in the 
revised statutes, as if they were the first and only legal enact- 
ments on the subject; but regarding them as the revision of a 
system of provisions, indicating a long course of policy of the 
government under all its forms, these statutes, 7m part ma- 
teria, may justly be resorted to, in ascertaining the true con- 
struction of a particular enactment. 

Besides; we think that these, and all similar enactments, 
are to be considered under the strong light cast upon them by 
the just, and liberal, and enlightened views of the founders of 
our Commonwealth, in the state constitution, c. 5, $ 2, as fol- 
‘lows: ‘* Wisdom and knowledge, as well as virtue, diffused 
generally among the body of the people, being necessary for 
the preservation of their rights and liberties; and as these de- 
pend on spreading the opportunities and advantages of educa- 
tion in the various parts of the country, and among the differ- 
ent orders of the people, it shall be the duty of legislatures 
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and magistrates, in. all future periods of this Commonwealth, 
to cherish the interests of literature and the sciences, and all 
seminaries of them ; especially the university of Cambridge, 
public schools, and grammar schools in the towns,” &ce. 
Though this provision does not prescribe a precise. practi- 
cal rule, which is usually not within the purpose of a consti- 
tution, yet it does announce, in clear and energetic terms, the 
object of that constitution to establish a free government sus- 
tained by an enlightened, intelligent and educated people ; that 
this should extend, as far as practicable, to all classes of the 
people ; and for this purpose it is made the duty of the legis- 
lature who make the laws, and of the magistrates who may 
expound them, to cherish the interests of literature (among 
other means) by public schools and grammar schools, in the 
towns. 

With these general views, let us now turn to the existing 
provisions of the revised statutes. By c. 15, $ 12, it is pro- 
vided that towns shall have power to grant and vote such 
sums of money as they shall yudge necessary, for various pur- 
poses, the first of which is “for the support of town schools.” 
It is contended, on the part of the plaintiff, that as this would 
give an indefinite power to towns, though no limit is annexed 
to it at the place where it is found, there must be a limit 
found in some other parts of the code ; and we are referred to 
several of the first sections of the 23d chapter. These, it is 
manifest, are all mandatory, prescribing what towns are com- 
pelled to do under the act. By the first five sections, every 
town having 50 families or householders is required to have 
a school, each year, equivalent in the aggregate to six months; 
every town, having 100 families, a school equivalent to 
twelve months; every town having 150 families, a school 
equivalent to eighteen months; and every town having 500 — 
families, schools equivalent to twenty four months, together 
with a high school for all the inhabitants, not less than ten. 
months in each year. These are required under penalty of 
a fine, imposed by § 60. Here then is the precise question. 
On the part of the plaintiff, it is contended that these see- 
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tions, directing what are the smallest sums which towns must 
raise, in order to save themselves from the penalties of the 
law, do also constitute a limit, beyond which towns have 
no power to raise money for schools. This certainly is not 
the effect of the terms of this enactment; and whether, upon 
a just and correct exposition, this is the necessary or natural 
implication from these provisions, must depend upon other 
parts of the same chapter, other statutes in pari materia, and 
the general policy indicated by the course of legislation, to 
determine the true intent and meaning of the legislature in 
their enactments. The question is, whether the description 
of schools which towns shall be required to maintain is a de- 
scription of schools which alone towns, in their corporate 
capacity, have power to support at the common expense. 

The affirmative of this proposition cannot be maintained, 
because it is inconsistent with other provisions of the revised 
statutes, with previous and subsequent legislation, and with a 
practice which has been so extensively adopted, both before 
and since the revised statutes, as to amount, in some measure, 
to a practical and contemporaneous legislative exposition of 
its true intent and meaning. It is inconsistent with the clause 
first above cited, c. 15, § 12, which provides that towns shall 
have power to raise ‘“‘such sum of money as they shall judge 
necessary for the support of town schools.” It is urged, how- 
ever, that if this be construed to be an unlimited power, 
towns might raise money to support a medical, theological, or 
law school, or a military school. But this, we think, would 
not be a just conclusion, ‘They are still to be town schools, 
and designed for general education of all the people ; and 
what are understood by town schools must be determined by 
an honest application of the rules of good sense, in ascertain- 
ing the meaning of these well known terms, by long estab- 
lished and approved usage, and the known policy of the legis- 
lature. ‘There is a clause in Rev. Sts. c. 23, $9, which, if it 
stood alone, would seem to give some countenance to the 
argument we are considering. The several towns are thereby 
authorized and directed ‘to raise such sums of money, fer the 
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support of the schools aforesaid, as they shall judge necessary.” 
It is, however, to be considered, that this provision, and that 
in c. 15, § 12, are both affirmative. One gives the power in 
general terms, the other gives a qualified power. They were 
both passed at the same time, and may well stand together. 
But it is not difficult to perceive how both these provisions 
came to be introduced. In revising the statutes, the com- 
missioners undoubtedly took the former statutes in the order 
in which they found them, and, with such curtailment and 
modification as they thought useful, introduced them into 
their work. And probably, in preparing one provision, it was 
not always possible to recollect the terms of every other pro- 
vision having some relation thereto, especially when they 
were found under different heads in the old statutes: In c. 15, 
the commissioners were enumerating the powers of towns. 
They took the provision direct from St. 1785, c. 75, $ 7, which 
provides that towns ‘‘may grant and vote such sum or sums 
of money, as they shall judge necessary for the support of the 
ministry, schools,” &c. Here, by the Rev. Sts. c. 15, $ 12, 
the same power was given. But the provision secondly above 
cited, Rev. Sts. c. 23, $9, is taken, nearly in terms, from Sé. 

1826, c. 143, $ 4, the statute then in force for the general regu- 
lation of schools. If, then, it should be argued, that it was the 
intention of the makers of St. 1826 to limit and restrain the 
power of towns as expressed in St. 1785, c. 75, § 7 —an in- 
tention which we think cannot be inferred from the terms 
of it —it is a sufficient answer to say, that such intention was 
waived, and the former provision restored by being reinstated 
in terms in the revised statutes. 

_ There is one other clause in. Rev. Sts. c. 23, from which it is 
attempted to support the plaintiff’s construction. It is § 6, 
which provides that “any town, containing less than five 
hundred families or householders, may establish and main- 
tain such a school, as is first mentioned in the preceding sec- 
tion, for such term of time in any year, or in each year, as 
they shall deem expedient.” It is hence argued, that if towns 
have the power contended for, this section would be unneces- 
sary. This would certainly seem to be so. But such clauses 
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are often inserted for greater caution, where the effect is not 
to introduce a new law, but to remove doubts, and to give 
greater certainty to such provision. We do not therefore 
think that the implication arising from this clause can have 
much effect to control the other parts of the statute. 

But the construction contended for seems to be inconsistent 
with the course of legislation on the subject. The laws 
made under the colonial and provincial governments were 
mandatory, and not restrictive. They required towns to go 
to a certain extent in maintaining schools; but they do not 
seem to be restrained from going further, either in terms or by 
implication. Without citing: all the ancient statutes, there is 
one of the province laws, passed in 1768, which appears tu 
me to have a considerable bearing on the question. The date 
shows that this act passed just as the troubles which preceded 
the revolution were coming on; and it was probably the lest 
act passed on the subject of schools before the adoption of 
the constitution. In order to understand the act which I am 
about to cite, it must be borne in mind that the territory of 
the State was divided into parishes, commonly, in the law, 
called “ precincts ;”’ and a town often consisted of two or more 
precincts. It might happen, and probably often did happen, 
that a town would consist in part of a village or seaport com- 
pactly settled, whilst the residue of the town would be thinly 
settled by agricultural inhabitants, like Newbury or Charles- 
town, before they were divided, or as Plymouth nowis. The 
compact portion would usually compose a parish, and would be 
better able to raise money for schools, and desirous of giving 
their children a better education, with a view to their being 
employed in trade or navigation, than the residue of the town 
could well afford. Such being the condition of several towns, 
the act in question passed, (Anc. Chart. 666,) with this pream- 
ble: ‘Whereas it may happen that, where towns or districts 
consist of several precincts, some of such precincts may be dis- 
posed to expend more for the instruction of children and youth 
in useful learning, within their own bounds, than, as parts of 
such towns or districts, they are by law held to do,” &e. 
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‘and whereas the encouragement of learning tends to the 
promotion of religion and good morals, and the establishment 
of liberty, civil and religious,” &c. This last preamble was 
probably thrown in, to intimate to the members of parishes, 
that though the support of public schools for general educa- 
tion was the proper concern of towns, yet that the purpose 
was not so alien to that of an institution for religious objects 
as it would seem to be; since the encouragement of learning, 
like the more direct means of public worship and religious in- 
struction, which are the objects of a parochial institution, tends 
to the promotion of religion and good morals, and the security of 
civil and religious liberty. The statute then goes on to enact, 
that the major part of the inhabitants may meet and vote to 
raise any sums for the building and repair of school houses, 
and the support of schools and schoolmasters, to be assessed 
and levied like other taxes. 

Here it is expressly provided, that a part of the inhabitants 
of a town may, at their own option, by vote of a majority, 
levy and assess upon all that class of inhabitants, who come 
within the description, such sum as they may agree upon, in © 
order to establish better schools than as part of the town 
they could have. Could it have been the intent of the legis- 
lature to authorize a constituent part of a town to levy on 
themselves a larger amount than they were held by law to do, 
and yet that the whole body, if they had the ability, should 
he inhibited from exercising the same power? 

Several acts were passed, after the adoption of the consti- 
tution, which did not essentially vary the law. I have 
already cited St. 1785, c. 75, § 7, authorizing towns to vote 
and assess money “for schools,’ without limitation. The 
first direct act on the subject of schools, under the present 

constitution, was St. 1789, c. 19. It was, like those that 
- preceded it, mandatory and compulsive. This statute, after 
requiring towns having fifty, one hundred, and one hundred 
and fifty householders, respectively, to have common schools 
for a term in the aggregate equal to six months for each fifty 
householders, requires towns of two hundred householders 
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to have a grammar schoolmaster, well instructed in the 
Latin, Greek and English languages, for twelve months, 
and common schools for twelve months. No higher requi- 
sition, as an absolute duty, was imposed on any town, 
although it should contain any number of hundreds or thou- 
sands of householders, beyond two hundred. 

What is the just inference to be drawn from this state of 
the law? The St. of 1785 had already been passed, and was 
then in force, authorizing towns, in general terms and with- 
out restriction, to raise money for the support of schools. 
May it not be fairly inferred that it was the intent of the 
legislature ‘simply to designate the lowest grade of schools the 
support of which should exempt a town from the penalties 
of the law, leaving to the towns themselves, with the powers 
already conferred on them, to raise such further amount for 
the support of schools, according to their own views of their 
ability, as the numbers to be taught, and the advance of im- 
provement in education, might in their judgment require? 
The towns exceeding two hundred families, being the more 
populous, would in general be the more prosperous and 
wealthy, and after being required to keep a grammar school 
for instruction in the languages, and a given number of com- 
mon schools, it might be well considered by the legislature 
that such towns could safely be entrusted, with the discretion 
of making a voluntary provision for such other schools as 
their wants might require. 

Various acts were passed, from time to time, especially 
upon the subject of school districts, but no grand revision of 
the whole law was made, until the statute of 1826, c. 143. 
This, like the former, required towns of fifty, one hundred, 
and one hundred and fifty householders, respectively, to 
maintain common schools, for six, twelve and eighteen 
months, and further required cities and towns of five hun-— 
dred householders to maintain such common schools, for a 
term in the aggregate equal to twenty four months ; and, in 
addition thereto, an English high school; and cities and 
towns containing four thousand inhabitants were required to 
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have an instructor in the Latin and Greek languages, history, 
rhetoric and logic. These requisitions were enforced by 
penalties. But no greater requisition was made on towns 
having more than five hundred householders, and four thou- 
sand inhabitants. 'This act was passed at a time when there 
were many towns in the Commonwealth having more than 
four thousand inhabitants; it was in force till the adoption 
of the revised statutes; and its provisions were thereby sub- 
stantially reénacted. Could it have been intended to restrain 
the populous and wealthy towns, however large and able, and 
without regard to the number to be instructed, to the meagre: 
provision of twenty four months of common schools, and one 
grammar school ? | 

Some other acts, making special provisions or slight alter- 
ations in the appropriation of the money required to be raised, 
seem to carry the implication that, although the amount to 
be raised shall not be diminished, there is no restriction upon 
its enlargement. St. 1823, c. 111, (since repealed, ) provided 
that towns of five thousand inhabitants, at their option, in- 
stead of an instructor in languages, might have an English 
high school, or apply the whole of the money required to 
be raised for such school to the support of the district 
schools; but it was with this proviso, ‘ that no town shall 
avail itself of any of the provisions of this act, so as to dimin- 
ash the term of time of public schools which such town is by 
law now required to maintain.” | 

“St. 1828, c. 128, made a somewhat similar provision as to 
the appropriation of the money, but with the still more sig- 
nificant proviso, that such sum or sums should not be less 
than the highest sum which had been raised by such town 
within the four years last past. It carefully provided a mini- 
mum, and that not regulated by the requisitions of the stat- 
ute, but by the previous conduct of the town ; but it indicated 
no maximum of the sum to be raised. 

Such being the state of the law when the revised statutes 
were passed, we think an argument of some weight may be 
drawn from the practical construction put upon these enact- 
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ments by the larger towns; perhaps it may be safely said, by 
most of the towns of the Commonwealth. The sum required 
to be raised not being proportioned to the numbers to be 
educated, it must have been as manifest to towns as to the 
legislature, that a provision quite adequate to the exigen- 
cies of one town would be quite inadequate to those of 
another. And it is believed that the cities and larger towns 
have uniformly, and for years, raised more money than they 
could be required to raise by the provisions of the statute. 
And as it cannot be presumed that they have purposely 
»acted in violation of the law, they must have acted on the 
assumption that, as the true construction of the statute, 
though they were bound to raise the sum for schools to 
the amount specified, they were not restrained from raising 
more. 7 | 
We are aware that, as a general rule, practice under a stat- 
‘ute is not a very safe rule of exposition. An erroneous con- 
struction may have been hastily or carelessly adopted by 
one, been followed by others, and become to a considerable 
extent general. But when a particular provision of law, con- 
stituting part of a highly important and much cherished 
system of policy, was early passed, and received a practical 
construction, and was afterwards repeatedly reénacted, in 
connexion with other provisions, without alteration of its 
terms, the legislature, knowing what construction has been 
put upon it, must be presumed to have intended that it 
should be understood and applied as it had been long under- 
stood and applied; so that a practice, under such circum- 
stances, becomes a just exponent of the true meaning and 
object of the law. In connexion with this view, it is proper 
to add, that provision was made by St. 1825, c. 170, and 
St. 1826, c. 143, and St. 1838, c. 105, that full returns should 
be annually made, by every town, to the government, speci- 
fying the amount of money raised, the number of schools 
kept, the aggregate of time, number of pupils, &c. ; so that 
the manner in which the existing law was understood and 
executed was well known to the legislature. 
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There is one other consideration, leading to the same result, 
which deserves some notice. The course of policy seems to 
have been, to encourage towns to liberal appropriations for 
the support of schools. But according to the argument of 
the plaintiff, there would be no scope for liberality. Indeed 
there would be no room on the part of towns for deliberation 
or choice. According to the argument, towns are compella- 
ble by law to raise a certain sum; by another provision of 
law, this sum is the measure and limit of the amount which 
the town has power to raise, and any tax for a larger sum 
would be illegal. By Sts. 1839, c. 56, and 1841, c. 17, pro-. 
vision is made for the distribution of the school fund. It is 
to be apportioned among towns, according to the number of 
persons therein between the ages of four and sixteen years ; 
but it is with this express restriction, that no such apportion- 
ment shall be made to any town, which shall have failed to 
raise by taxation a sum equal at least to $1:25 for each per- 
son between those ages. Now, whether this would exceed, 
or not, the. amount necessary to support the common and 
erammar schools, as required, it establishes a different rule, 
and may exceed it. Indeed, in the larger towns, it must 
exceed it. Besides; the law, by the terms ‘at least $1:25,” 
implies that they may raise more. And it would be strange 
so to construe several laws, made in pari materia, that whilst 
one holds out a benefit to towns, to aid and assist them in 
the great purpose of education, it cannot be enjoyed, be- 
cause it would be a violation of another. 

On the whole, the court are of opinion, that the provision 
in the revised statutes, which provides the small amount of 
schooling which towns are compelled to provide for under 
a penalty, is not a definition or limit of the public schools 
which they have authority to provide for by taxation; but 
that the provision is to be taken in connexion with the 
broader power given to towns to grant and vote money, as 
they shall judge necessary, for the support of schools, and 
also with the whole course of policy and of legislation on the 
same subject. This power is to be exercised in good faith 
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for the support of “town schools,” as that term is well 
known and understood, for the common and general benefit, 
and not colorably for the promotion of other and differ- 
ent objects. In the agreed statement of facts, it appears to 
the court that the schools established by the town of New- 
buryport, though extending to instruction in branches of 
knowledge beyond those required by the statutes, were yet 
town schools, within the proper meaning of that term, pro- 
vided for the benefit of all the inhabitants; that the taxes 
levied for the support of them, in common with other town 
charges, were not illegal; that the plaintiff, in paying his 
just proportion of them, was not illegally taxed, and cannot 
maintain his action to recover back the amount paid: 
Plaintiff nonsuit. 


ComMONWEALTH vs. Peter STRAIN. 


An indictment on the Rev. Sts. c. 126, § 32, for obtaining money, goods or other prop- 
erty, by any false pretence, with intent to defraud, must set forth all the material 
facts and circumstances which the prosecutor would be bound to prove in order to 
procure a conviction: An indictment on that section is insufficient, if it merely 
alleges that the defendant, intending to cheat and defraud A. of his money and prop- 
erty, designedly and knowingly did falsely pretend to A. that a watch, which the 
defendant had, was a gold watch, by means whereof the defendant did designedly 
and knowingly obtain from A. thirty five dollars, with intent to cheat and defraud 
him of the same ; whereas, in truth, the said watch was not, and the defendant knew 
that it was not, a gold watch. | 


THs was an indictment, which alleged that the defendant 
on the 18th of April 1845, with force and arms, at Newbury- 
port, ‘“‘contriving and intending one Jonathan Blake by false 
pretences to cheat and defraud of his money and property, 
unlawfully, knowingly and designedly, did falsely pretend 
to said Blake that a certain watch which he, said Strain, 
then and there had, was a gold watch, by means whereof 
said Strain then and there unlawfully, knowingly and de- 
signedly did obtain from said Blake sundry bank bills and 


silver coin, amounting together to the sum of thirty nine 
44% . 
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dollars and fifty cents, and of the value of thirty nine dollars 
and fifty cents, of the money and property of him the said 
Blake, with intent him the said Blake then and there to 
cheat and defraud of the same ; whereas, in truth and in fact, 
said watch was not then and there a gold watch, and said 
Strain then and there well knew that the same was nota 
gold watch ; to the great damage and deception of him the 
said Blake, against the peace, and contrary to the form of 
the statute in such case made and provided.” , 

After the defendant was found guilty by the jury, ona 
trial in the court of common pleas, he alleged exceptions te 
the ruling of that court on a matter of evidence ; and, when 
the case came into this court, he filed a motion in arrest of 
judgment, which rendered a decision on the exceptions un- 
necessary. 

Lunt, for the defendant. 

N. J. Lord, for the Commonwealth. 

The decision was made at November term 1846. 

Dewey, J. The defendant is indicted under the Rev. Sts. 
e. 126, $ 32, for obtaining the property of Jonathan Blake by 
means of false pretences. The statute offence is described 
in very general terms, and is undoubtedly a very great 
extension of the criminal code, in its application to cases 
formerly punished as civil delinquencies or frauds. 
A party, when thus indicted for a new statutory offence,’ 
may well insist at least upon all the usual and customary 
requisites to a valid indictment. He may demand that the 
indictment shall apprise him of the nature of the offence 
charged, in terms so specific as to give him notice of the real 
offence imputed to him, to such an extent that he may pre- 
pare for a trial. ‘The government are not bound to state 
every thing they propose to prove by their witnesses ; but 
the substantial charge is to be clearly and fully set forth. 

The case at bar, if confined in its proof, on the trial by 
the jury, to the mere allegations in the indictment, would 
be certainly quite bald. The indictment does not allege 
any bargain, nor any colloquium as to a bargain for a watch ; 
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nor any proposition of Blake to buy, or of the defendant to 
sell a watch; nor any delivery of the watch, as to which 
the false pretences were made, into the possession of Blake, 
as a consideration for the money he paid the defendant. 

It seems to us, that when money or other property is ob- 
tained by a sale or exchange of property, effected by means 
of false pretences, such sale or exchange ought to be set 
forth in the indictment, and that the false pretences should 
be alleged to have been made with a view to effect such sale 
or exchange, and that by reason thereof the party was in- 
duced to buy or exchange, as the case may be. 

The question as to the application of this and similar stat- 
utes to cases of false representations made in reference to 
contracts, or upon the sale of property, has often been raised, 
and a diversity of views on the point has prevailed in differ- 
ent judicial tribunals. But the form of the indictment has 
rarely been questioned ; and I find no case in which the 
precise point now before us has been settled. The case of 
The King v. Perrott, 2M. & 8S. 379, is a strong case to 
show the views of the court of King’s Bench as to such in- 
dictments for obtaining goods by false pretences. The court 
took strong ground, comparing such cases to those of per- 
jury, and requiring as full and direct an affirmation that the 
pretences were false, and known to be such, as would be 
required in reference to the testimony alleged to constitute 
the perjury. 

Although the language of the Rev. Sts. c. 126, $ 32, is 
very broad, yet all will agree that, in its practical application, 
the false declaration must be made to a party who has an 
interest in the matter, and is affected injuriously by the 
falsehood. We go further, however, and hold that in a case 
like the present, where the alleged false pretences were inju- 
rious only by inducing another person to buy the article as 
to which such false representations were made, such sale or 
offer for sale must be set out as a part of the facts relied upon, 
and as a material allegation in the description of the offence. 

A recurrence to the reported cases strongly confirms us in 
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the view we have taken of this indictment. In the case of 
State v. Mills, 5 Shepley, 211, the form of the indictment 
was, that the defendant “did falsely pretend that a certain 
horse, which he then and there wished and offered to ex- 
change, was a sound horse,” &c. In Commonwealth v. 
Stone, 4 Met. 43, the contract and sale are set forth. Other 
similar precedents might be referred to. In one case, how- 
ever, The Queen v. Bloomfield, 1 Car. & Marshm. 537, 
the form of allegation seems to correspond with the present. 
In that case no question was raised as to the sufficiency of 
the indictment, but only upon points ruled by the presiding 
judge at the trial. - 

In The People v. Gates, 13 Wend. 311, it was held that 
an indictment for obtaining goods by false pretences must 
contain all the material facts and circumstances, which the 
public prosecutor would be bound to prove, in order to pro- 
duce a conviction. 

Upon the whole matter, the court are of opinion that this 
indictment does not plainly and distinctly set forth the offence 
intended to be charged ; that it does not contain an averment 
of those material facts which the government would be 
bound to prove, before they could ask for a conviction ; and 

that, for this cause, the judgment should be arrested. 
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Winuiam W. Crease & others vs. Samurt H. Bascocr 
& others. 


The provision in Rev. Sts. c. 100, § 22, that the court may allow amendments, either in 
form or substance, of any process, pleading or proceeding in a civil action, applies to 
suits in equity as well as at law, and authorizes the court to allow amendments of 
pleas to a bill in equity, which would not be allowable by the rules adopted by 
courts of equity as to the amendment of such pleas. 

Under the Rev. Sts. c. 36, §31, which provide that “the holders of stock in any bank, at 
the time when its charter shall expire, shall be liable, in their individual capacities, 
for the payment and redemption of all bills which may have been issued by said bank, 
and which shall remain unpaid, in proportion to the stock they may respectively hold 
at the dissolution of the charter,” it was held, that the bill holders cannot severally 
maintain a bill in equity against the stockholders, to compel payment and redemption 
of the unpaid bills held by them respectively, but that all of them must join in one 
bill, or one or more of them must file a bill for the benefit of all, against all the stock- 
holders. 

Held also, that those who hold stock ina bank as collateral security are within the 
meaning of said section. 
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Held also, that when part of the stock is owned by the bank itself, the individual stock- 
holders are not, for that reason, liable to any further extent than they would have 
been if none of the stock had been so owned. 

Held alsv, that holders of stock are not jointly responsible for each othe but that each 
is severally liable in sucha sum, not exceeding the par value of his shares, as the 
amount of unpaid bills may require ; and that the liability of solvent holders cannot 
be extended by reason of the insolvency of other holders. 

Held also, that holders of stock are not liable to’pay notes, called post notes, issued by 
the bank, payable on time and with interest; nor to pay interest on unpaid bank 
bills, either from the time when payment was demanded of the bank, or the time of 
filing a bill in equity to compel payment. 

Feld also, that the remedy against the individual stockholders is not confined to those 
who held the bills of the bank at the time when the charter expired, but extends to 
those who, after the charter expired, took the bills in the ordinary course of business, 
or otherwise acquired a good title to them. 

Held also, that the terms “ bills which shall remain unpaid ” mean bills that shafl be 
ultimately unpaid, after the application of the assets of the bank towards payment 
thereof, and that the holders of unpaid bills are not entitled to a decree for payment, 
against the individual stockholders, until after the assets of the bank have been so 
applied. " 

Held also, that an attachment of the property of the bank, made on a bill in equity (ix- 
serted in a writ) by the holders of unpaid bills against the individual stockholders, is 
wholly unavailing. 


Tis was a bill in equity, originally brought by William 
W. Crease alone, dated April 28th 1837, and entered at No- 
vember term 1837, against numerous stockholders of the 
Chelsea Bank, the charter of which was repealed by St. 
1837, c. 225, to compel the defendants, under the Rev. Sts. 
c. 36, § 31, to pay certain bills, issued by said bank, which 
were unpaid when its charter was repealed, and of which 
said Crease was the holder. ‘The bank was made-a party to 
the original bill, which was inserted in a writ that directed 
an attachment of the defendants’ property. Some of the 
defendants filed pleas to that bill, and some demurred thereto, 
on the ground that the repeal of the charter of the bank was 
unconstitutional and void. ‘This demurrer was overruled in 
June 1839. (See 23 Pick. 334-346.) 'Those defendants 
who had pleaded then moved for leave to amend their pleas ; 
and this motion was argued at November term 1839, by 
C. G. Loring, Sprague §& W. Gray, for the defendants, and 
by B. Rand & Derby, for Crease. 

The matter of the original pleas and of the proposed 
amendments sufficiently appears in the opinion of the core 
delivered on the 30th of March 1840, by 
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Wixpe, J. This was a bill brought against sundry stock- 
holders of the Chelsea Bank. At a former term, some of the 
defendants demurred to the bill, and the other defendants filed 
several pleas in bar. The demurrer was fully argued, and the 
argument on the pleas was opened on the part of the plaintiffs : 
but the reply of the defendants’ counsel was postponed, by order 
of the court, until the questions raised by the demurrer should 
be determined. The defendants now move to amend their 
pleas, to which the plaintiff objects, on the ground that the mo- 
ion was not seasonably made, and that the amendments are 
not allowable, according to the rules of courts of equity in 
this respect. 7 

The rule of chancery seems to be, that when a party moves 
to amend his plea, he must show that the defect happened by 
mistake, how the mistake happened, and that the form of the 
amendments proposed, should be laid before the court, that the 
court may see whether it is material that the cause should be 
delayed for the purpose of admitting them. In Newman v. 
Wallis, 2 Bro. C. C. 147, the rule is thus laid down: ‘ With 
respect to any amendment of the plea, though certainly there 
have been cases in which the court has permitted pleas to be 
amended, where there has been an evident slip or mistake, 
and the material ground of defence seemed to be sufficient, 
yet the court always expects to be told precisely, what the 
amendment is to be, and how the slip happened, before they 
allow the amendment to take place.” The same rule is also 
laid down in Wood v. Strickland, 2. Ves. & Beames, 157, 
and in the modern treatises on chancery practice. A 
~ On examining the pleas, and the proposed amendments, and 
the affidavits of counsel, we are of opinion, that the defendants 
have substantially complied with the rule. The defects in 
the pleas were, that all the material averments in the bill, 
charging the defendants as stockholders, were not expressly 
denied in the pleas; that the pleas were argumentative, and 
that they were not supported by answers. For instance; in 
the plea of Babcock, he denies that he is a stockholder, and 
sets forth the facts in relation to his taking a certificate of 
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stock as collateral security; but he does not expressly deny 
that he ever furnished, or paid in, or caused to be paid in, the 
amount of the fifty shares which he held as collateral security ; 
and this defect he now moves to supply by an amendment, 
and to strike out the word “thereupon,” to avoid the objection 
that the plea is argumentative, and to state, by way of answer, 
in support of the plea, the same facts which are stated in the 
plea itself. ‘The amendments, therefore, are formal, and the 
mistake was the mistake of the counsel who drew the plea; 
and so it appears by the affidavit of the counsel, who testify 
that the omission was by their inadvertence, and not from any 
instructions of the said Babcock, or from any design to omit 
said allegation, or to insert the said word “thereupon,” and 
that they did not suppose that any answer was necessary in 
support of the plea. \ 

It has been objected, that the defect in the pleas is sub- 
stantial, and for that reason, the amendments ought not to be 
allowed. But we are of opinion, that the substance of the 
plea is sufficient, if it had been well pleaded. ‘The main 
question to be determined on these pleas is, whether the de- 
fendants were stockholders in the bank at the time when its 
charter was annulled. And if either of the defendants had 
rested on a plea containing that simple denial, the plea would 
have been substantially good. But in support of the plea,.he 
would be bound to answer all the averments in the bill relating 
to that ground of defence; and if his answer admitted facts 
which would show that he was a stockholder, the answer 
would overrule the plea. Where a negative plea goes to 
the foundation of the suit and the plaintiff’s title, it is held” 
good; as, for example, where to a bill seeking an account of 
partnership, a plea that the defendant was not a partner is a 
good plea. And if this bill had only charged that the de- 
fendants were stockholders at the time when the charter of 
the bank was annulled, the proper plea would have been a 
naked denial, or traverse of the fact that they were stock 
holders; and such a plea would have required no answer to 
support it. But if the bill charges, as it does in the present 
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case, any special matters, and seeks a discovery as to such mat- 
ters, by which to establish the averment that the defendants 
were stockholders, the defendants are bound to answer as to the 
particular discovery, although they are protected from answer 
and discovery generally, as to the subject of the suit. This 
rule is laid down by Sir John Leach, in Sanders v. King, 
Mad. & Geld. 61, and Thring v. Edgar, 2 Sim. & Stu. 
274; and in the former case he adds, ‘according to this rule, 
this plea, being unaccompanied by an answer and discovery as 
to the circumstances specially charged as evidence of the part- 
nership, should be overruled; but being a new case, the de- 
fendant must be at liberty to amend his plea.’”’” That case was 
very similar to the present, and the decision in that case shows 
that there are not any settled rules in chancery as to allowing 
amendments of pleas, or that they are not uniformly and rigidly 
observed. ‘There are cases in which the defendant is held to 
deny the same facts, both in the plea and in the answer in 
support of it; as where the bill charges that a release was 
obtained by fraud, and alleges certain circumstances tending to 
prove the fraud, and seeks a discovery as to those circum- 
stances. In such a case, it has been held that the defendant 
cannot plead the release alone, for that is admitted by the bill; 
but he must deny that the release was obtained by fraud, and 
answer fully as to the circumstances. The rule of pleading, 
in such a case, appears to be left in some doubt by the .au- 
thorities ; but the point is not material in the present case. 

But if the amendments proposed did contain matters of 
substance, and so were not strictly within the rules of. amend- 
ment adopted by courts of equity, we should nevertheless feel 
bound to allow the amendments. By the Rev. Sts. c. 100, § 
22, the court in which any civil action is pending is author- 
ized, at any time before judgment rendered therein, to allow 
amendments, either in form or substance, of any process, 
pleading or proceeding in such action. This provision as to 
allowing amendments in substance is a new provision, not 
contained in any previous statute allowing amendments, and 
it is applicable to suits in equity as well as at law. 

VOL. X. A5 . 
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It has been objected that the court is bound, by one of 
its established rules, (24 Pick. 419,) to follow the rules of 
chancery as to allowing amendments. ‘The court thereby 
adopt, as the outlines of their practice, the practice of the 
high court of chancery in England, so far as the same is not 
repugnant to the constitution and laws of the Commonwealth, 
nor to the rules already adopted by this court, or such other 
rules as the court may from time to time make. Rules re- 
specting amendments of pleas rather belong to rules of pleading 
than rules of practice, and are not strictly within the rule 
referred to. The court, however, do generally adopt the rule 
of pleading established by courts of equity. But in respect 
to amendments of the pleadings, in any stage of them, we 
rely on our own statutes, and rarely find much aid from the 
decisions of the English courts in this respect. In England, 
when the plaintiff in a suit in equity is allowed to amend his 
bill, he is held to pay a small sum as costs, although the 
amendment may become necessary by matters stated in the 
answer. But we have never allowed costs in such a case. 
An amendment, in such a case, is substituted for a replication, 
traversing the facts alleged, as was formerly allowed in equity 
pleadings, as well as in pleadings in courts of law. The 
rule in question adopts only the outlines of chancery practice, 
which supposes that it is not to be followed strictly in every 
particular, especially when the question relates to the pro- 
visions of our own laws. In this case, the courts of equity 
appear to have limited the allowance of amendments of pleas 
to matters of form; whereas by the revised statutes the court 
is authorized to allow amendments in matters of substance. 

As to the objection of delay, the defendants will be held to 
file the amendments forthwith, or in a very short time ; and 
this, we think, will cause no delay, but will expedite the de-~ 
cision of the case; for probably the decision of the plea will 
put in issue all the material facts in dispute between the par- 
ties; and if not, the facts stated in the plea and answer may 
as well be considered under the plea as after the defendants 
are held to answer in full. In either case, probably, the 
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decision will depend on the same state of facts; but however 
this may be, we think the amendments ought to be allowed. 


After the foregoing opinion was delivered, the defendants 
demurred, ore tenus, to the plaintiff’s bill, on the ground that 
all the bill holders should be made plaintiffs, or that one of 
them should file a bill for the benefit of all. Other causes of 
demurrer were also assigned. 

Gardiner §° F'. C. Loring, in support of the demurrer. 

B. Rand §& Derby, for Crease. 

The opinion of the court was delivered April 11th, 1840. 

Wipe J. Several questions, as to the sufficiency of the 
pleadings in this case, have heretofore been decided ; and the 
principal question now remaining to be determined is, whether 
the bill be maintainable in the plaintiff’s name alone, and for 
his sole benefit, or whether other parties should be joined, or 
the plaintiff should be held to prosecute for the benefit of all 
parties interested in the subject matter of the bill. 

The general rule is, that all persons interested in the sub- 
ject matter of a suit in equity, whether directly and immedi- 
ately, or incidentally and remotely, are to be made parties, so 
that complete justice may be done between all parties inter- 
ested, in one suit. This is an. important rule, as it avoids 
multiplicity of actions, and enables the court to do justice be- 
tween persons having conflicting interests, and to avoid the 
injurious consequences that might follow from the decision of 
a cause, grounded on a partial consideration of its real merits. 
To this rule there are several exceptions, one of which is ap- 
plicable to the present case. In cases where parties are not 
all known, or are so numerous that it would be impracticable 
to join them without great delay and inconvenience, the 
court will dispense with the general rule, and allow one or 
more, having a common interest with others, to sue or defend 
for the benefit of the whole. Thus a few creditors of a 
deceased debtor may maintain a suit against his representa- 
tives for an account of his assets, and the application of them 
to the payment of the demands of all the creditors. So 
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‘where numerous persons have a common interest in a’ par- 
ticular fund, one*or more ‘may sue for the benefit’ of the 
whole, for the purpose of obtaining a distribution of the 
fund. And’ in such cases, all the persons interested may 
‘come in; ‘and prove their claims before the master, and thus 
entitle themselves to share, with the plaintiff or plaintiffs in 
the suit, in the benefit of the decree. Indeed, in such cases, 
they are really and substantially, though not nominally, par- 
ties to the suit. 

This well established doctrine is admitted by the plaintiff’s 
counsel, but they contend that it is not applicable to the 
present case, and that the rule’and exception are limited to 
cases where several persons have a similar interest in a com- 
‘mon fund, and to some other cases which it is not necessary 
‘now to advert to. We cannot, however, admit that the rule 
and exception are to be thus limited ; but we think the reason 
on which the doctrine is founded applies with great force to 
the case under consideration. If the bill holders may be 
‘allowed to maintain separate suits, some may recover payment 
of their demands in full, while other creditors, having claims 
equally equitable, may be unable to obtain’ any payment’ or 
“satisfaction whatever. 

It is true that it does not appear, on the face of the bill, 
that the stockholders are not lable and able’to pay all the 
outstanding bills of the bank; but the contrary does not ap- 
‘pear, and cannot be ascertained until after the hearing of ‘the 
case on its merits. The bill, however, alleges that the bank 
has become insolvent ; and'it is to be’presumed that there are 
many outstanding bills. -So that, if such bill ‘Holder should 
be allowed to sue separately, it might ‘subject the stock- 
holders to such a multiplicity of suits, and such an accumu- 
lation of costs, as would be most vexatious and ruinous. 
This consideration ‘alone is a sufficient objection to the bill, 
in its present form. 

The case of Hichens v. Congreve, 4 Russell, 562, is sim- 
ilar in principle to this case. 'That was a bill by some share- 
holders in a joint stock company, (the stock of which was 
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divided into six thousand shares,) in behalf of all the. share- 
holders, to compel the directors to refund moneys improperly 
withdrawn by them. from the. stock of the company, and 
applied to their own use. And the court held that, as all the 
shareholders had one.common interest. in the suit, the bill 
might well: be sustained, and. that to allow each shareholder. 
to maintain a bill, to recover his proportion of the. money, 
- would produce enormous inconvenience and multiplied liti- 
gation. | 

But the plaintiff’s counsel insist that the bill may be main- 
tained without averring that the suit is brought for the benefit 
of other creditors or bill holders, and cases are cited, in which 
such bills have been allowed, in favor of a single creditor, 
against an, executor. The case at bar, however, does not 
come within that exception to the general rule; and if it 
did, it would not be material; For, in the cases cited, the 
other creditors were allowed to come in and prove their 
claims, and share in. the distribution of the assets; which 
reduces the. question to a mere matter of form. 

The last answer to the objection is, that the plaintiff has not 
a common right, title and interest with the other bill holders, 
but that he has obtained a priority, which authorizes him to 
proceed in the suit for his own sole benefit. But this argu- 
ment, we think, cannot be maintained. For if he has no 
right to maintain a separate suit, he cannot acquire, by his 
attachment, a separate lien or priority. He has.a priority over 
subsequent attaching creditors; but the lien is obtained. for 
the benefit of all the creditors who may become interested in 
the judgment. The plaintiff ought to have sued for the ben- 
efit of all the bill holders, and cannot be entitled to any ad- 
vantage arising from his own mistake. 

The argument for the plaintiff, if carried out, would, amount 
to this; that he had acquired a priority over the other bill 
holders, because he had brought an action for his own benefit, 
and had caused attachments to be made on the defendants’ 
property, and thus had acquired a lien in his own favor ; and 
that he had a right to maintain his suit, because he had thus 

45 * 
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acquired a separate lien. 'This would seem to be arguing in 
a circle, which can lead to no satisfactory conclusion. The 
answer to the argument is, that the plaintiff cannot acquire an 
exclusive right or lien by the attachment, because he is not 
entitled to maintain the action for his own exclusive benefit. 
By the Rev. Sts. c. 36, § 31, the stockholders are made lable 
for the payment of all bills which remained unpaid at the time 
the charter of the bank expired; so that all the bill holders . 
stood on the footing of perfect equality. | 

It is also the opinion of the court, not only that all the bill 
holders should be made plaintiffs, but also, that all the stock- 
holders, who were such when the charter of the bank expired, 
should be made defendants. 

The second objection to the bill is, that it is multifarious, 
being founded on $$ 30 and 31 of c. 36, of the revised 
statutes. This objection is not material, as the plaintiff does 
not rely on § 30. But the bill should be amended, by striking 
out that part of it which relates to that section. That part 
of the bill cannot be considered as surplusage, whether the 
plaintiff can maintain the bill on that section, or not. The 
defendants will be bound to answer that charge in the bill, 
whatever may be afterwards considered as the true construc- 
tion of that section. 

The last objection to the bill, namely, that another bill was 
pending for the same cause of action when the present bill was" 
filed, cannot be maintained, because the fact does not appear 
_ by the bill. If the fact is so, it should have been pleaded. 

The first objection, however, being well founded, the de- 
murrer must be allowed, unless the plaintiff moves to amend 
the bill. | 

There were other bills against the defendants, brought by 
single plaintiffs, which were like that originally filed by Crease. 
Each of them was inserted in a writ, and on some of them 
attachments were made of the property, not only of the 
alleged stockholders, but also of the Chelsea Bank. After 

the foregoing opinion was delivered, all those bills were dis- 
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continued, and the plaintiff moved to amend his bill. The 
motion was granted, and the several plaintiffs united in one 
amended bill. | 

In the bill, as amended, Wiliam W. Crease, Stephen Bar- 
rett, jr. George Holden and Christopher Bryden, “in behalf 
of themselves and of all other holders of bank bills issued by 
the president, directors and company of the Chelsea Bank, 
which remain unpaid, who shall come in and contribute to 
the expense of this suit,’’ set forth the incorporation of said 
bank by St. 1836, c. 274, and its powers, privileges, duties 
and liabilities, conferred and imposed by law; the issuing 
of certain (described) bills by said bank, which came into 
the hands of the several plaintiffs abovenamed, as lawful 
holders thereof; the demand on the bank, by the several 
plaintiffs, of payment of said bills, and the neglect and refusal 
of the bank to pay them; the failure of the bank on the 
12th of April 1837, and the repeal of its charter, by the 
legislature, on the 19th of said April, by St. 1837, c. 225. 
This bill also set forth the number of shares in the capital 
stock of the bank, which were owned by the several de- 
fendants at the time when its charter expired by the repeal 
thereof, and alleged that notice had been given to the de- 
fendants of the refusal of the bank to pay its bills, and that 
the defendants were liable, by the Rev. Sts. c. 36, to pay the 
_ bills held by the plaintiffs and others. 

It was alleged in the bill, as amended, that said corporation 
was organized and went into operation, on or about the 13th 
of October 1836; that at or before that time, John B. Glover 
was elected president, and William H. Guild cashier of said 
bank, and that they acted as such, until the repeal of its 
charter, and that this was known by the defendants ; that the 
defendants, on said 13th of October, knew that said corpor- 
ation was to go into operation, and that capital was to be 
raised and money or funds obtained, to be examined by the 
bank commissioners, in order to enable said bank to commence 
banking business; and that the defendants respectively agreed 
to furnish, and did, on or about the time aforesaid, furnish 
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such funds, money, checks, or other facilities to raise such 
funds, to the said Glover, the president of said corporation, or 
some other person or persons acting on behalf of said corpor- 
ation, or authorized to act for them; that the defendants, re- 
spectively, and those acting for them, knew for what purpose 
the said money, checks, funds and other facilities were 
wanted and obtained by said Glover, or some one acting for 
said corporation, and that the same were paid and delivered to 
said Glover, or some one acting for said corporation, with such 
knowledge or belief of the purpose for which they were 
wanted, or were to be used ; that the defendants received from 
said Glover, president as aforesaid, or from some other person, 
authorized to act for the said corporation, certificates of stock; 
signed by said Glover and Guild, or one of them, in their 
capacities of president and cashier, duly certifying that such 
defendants were absolute shareholders in said bank, and set- 
ting forth the number of shares held by each in the capital 
stock thereof; that the names of the defendants were entered 
as shareholders, and as original shareholders in the books of 
said bank; that they paid to the said president, or to some 
other person acting for said bank, on or about said 13th of 
October, the amount of their respective shares, in cash notes, 
checks or other facilities, which were payable to said bank, 
and that they were induced thus to pay in the same, and be- 
come shareholders, by encouragement received from said 
president, or other person or persons acting for said bank, that 
they should have loans, discounts and accommodations from 
said bank; that they aided and assisted in getting said bank 
into operation, served as directors, voted at the corporate 
meetings of said bank, gave proxies or authority to others to 
vote for them at such meetings, had discounts or a discount 
made for them, and accommodation given to them by the 
president and directors of said bank, and received a dividend 
on their said shares, or gave authority to some person or per- 
sons to receive a dividend ; that the entries of their names 
upon the books of the bank gave a credit to said corporation, 
and that their names were inspected there by a committee of 
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the legislature, and induced said committee to make a report 
favorable to the credit of ‘said corporation ; and that the de- 
fendants, to aid the credit of said corporation, assisted in cir- 
culating the bills thereof, and keeping some of them from 
being presented for payment. 

It was further stated in the bill as amended, that some of 
the defendants pretended that they had transferred their 
shares aforesaid before the dissolution of the charter of. 
said bank; but the plaintiffs charged, that if it were so, yet 
the defendants made such transfers after or just before the 
dissolution of said charter, and after the defaults and insol- 
vency of said bank, and with knowledge thereof, and after 
payment of the bank bills held by the plaintiffs had been de-- 
manded of them, and after they were apprised that suits 
would be brought against them, and for the express purpose 
of avoiding their just liabilities to the creditors of said cor- 
poration ; that such transfers were made without any consid- 
eration, without the knowledge, at the time they were made, 
of the assignees to whom they purported to be made, and 
were fraudulent and void: That some of the defendants pre- 
tended that they held said shares as collateral security for 
claims against said Glover ; but the plaintiffs charged the con- 
trary to be true, and that the names of the defendants were en- 
tered on the books of said bank, not as trustees, but as absolute 
shareholders ; that the certificates thereof contained an abso- 
lute and unconditional declaration that the persons mentioned 
therein were shareholders, and set forth no trust or equitable 
interest for any other person or persons; that there was no 
written declaration of trust, and that, if there were, it would 
not impair the liability of the defendants. 

The prayer of the bill was, that the president, directors and 
company of the said bank, and the other defendants, be re- 
quired to make full answers, on oath, to all the matters afore- 
said. ‘There was also a prayer for a like answer to numerous 
specific interrogatories, embracing most of the allegations in 
the said bill. 

To this amended bill, Samuel H. Babcock, one of the 
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defendants, not admitting any thing therein to be true, pleaded 
in bar, that he “was not, on thes 20th of April 1837, nor 
at any other time, a stockholder or owner of any share or 
shares of the capital stock in said bank; and he avers, that 
he was not at any time a shareholder in said bank, and 
never held himself out to be such, nor acted as such, nor, 
to his knowledge, or with his consent, ever suffered himself 
to be so considered, and never knowingly or intentionally 
assisted in getting said bank into operation; and that his 
name was never, to his knowledge, or by his procurement 
or consent, entered as an original stockholder, or as any 
stockholder, in the books of said bank; and no entry of his 
‘name upon the books of said bank ever gave a credit to said 
- corporation, to his knowledge, or by his procurement, or with 
his consent ; and that his name was never inspected, upon the 
books of said bank, by a committee of the legislature, to his 
knowledge, or by his procurement, or with his consent, and 
never, to his knowledge, or by his procurement, or with his 
consent, induced such committee to make a report favorable 
to the credit of said corporation.” 

This plea was sworn to, and also an answer, in aid and sup- 
port thereof, which was in substance as follows: That on 
or about the 13th of October 1836, John B. Glover was 
doing business as a merchant in Boston, and, as such, applied 
to said defendant for a temporary loan of $5000, but without 
proposing or tendering any collateral security for payment 
thereof ; that said defendant, wholly relying on said Glover’s 
personal security, made and delivered to him a check ona 
bank in Boston for said sum, payable to the bearer; where- 
upon said Glover, without any request or expectation of the 
said defendant, delivered to him a paper purporting to be 
a certificate of fifty shares of the corporate stock of said 
bank, standing in the name of said defendant, and which 
said Glover intended should be kept by said defendant in 
trust and as collateral security for the repayment of said sum 
of $5000, on the return of said check: ‘That on or about 
the 20th of October 1836, Glover returned to him said check, 
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and the defendant tendered to him the said certificate of 
stock, and requested him to receive it; but that he declined 
so to do, stating to the defendant that he wished to leave the 
same as collateral security for other sums of money which 
he then owed the defendant, and liabilities which the de- 
fendant was under for his account: That no stock in said 
bank was transferred to the defendant, by said Glover or any 
other person, at the banking house of the Chelsea Bank ; and 
yet, by the second section of the act incorporating said bank, 
it is enacted that ‘ the stock in said bank shall be transfera- 
ble only at its banking house, and in its books:’’? That the 
defendant was not a shareholder of the said corporation at 
the time of its failure and insolvency, or at any other time; 
that he never subscribed for any shares, and had no knowl- 
edge of the election of said Glover as president, and said 
Guild as cashier, nor of their being so elected, except from 
common report, and seeing their names on the bills purport- 
ing to be issued by said bank, and in the certificate afore- 
said; that he did not know, and had not been informed, on 
or about said 13th day of October 1836, that said bank was 
about to go into operation, or that capital was to be raised, 
or funds obtained, to be examined by the bank commission- 
ers, in order to enable said bank to commence banking 
business; and that he was not informed and did not know 
for what purpose the check aforesaid, or the money to be 
obtained thereon, was wanted, or was obtained, or was used 

by said Glover; and that.said check was never, to the de- 
- fendant’s knowledge, passed to said bank, or to any person 
or persons: ‘That the defendant did not receive said certifi- 
cate as any evidence of title, except as collateral security 
as aforesaid, and did not know nor believe that it was in- 
tended to be, to him or any other persons, evidence of any 
other title than as collateral security, or that it gave him any 
right, title or claim to any stock therein mentioned, except 
to hold such stock as collateral security, as aforesaid: That 
the defendant’s name was never, to his knowledge, or by his 
procurement or consent, entered in the books of said bank as 
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an original shareholder, or as any shareholder therein ; that he 
never subscribed for nor agreed to purchase any shares there- 
in; that no transfer of any shares was ever made to him, at said. 
banking house of said bank, or in its books, to his knowledge, 
or by his procurement or consent; and no entry of any such 
transfer to him was ever made, with his knowledge, procure- 
ment or consent; and that he never paid the amount of any 
share or shares in said bank to the president thereof, or to. 
any person acting. in its behalf, in cash, checks, notes or 
other facilities, payable to said bank or otherwise: That 
he never acted as an officer or director of said bank; never. 
was present or voted at any corporate meeting thereof, and 
never gave any proxy or authority to any person or persons 
to vote for him, and never had any discount made or accom- 
modation given to him by said bank: That he never heard 
of more than one dividend declared on the shares. mentioned 
in the certificate aforesaid, while he held said certificate, and 
that he had no knowledge of said dividend, at or about the 
time it was declared, and did not assist thereto; that he was 
informed, a considerable length of time after said dividend 
was made, that he could receive the sum declared due on the 
said shares; that he did receive it from the cashier of the 
bank, about the 8th of April 1837, and immediately gave credit 
therefor, on his books, to said Glover, who then owed him a 
much greater sum; and that, when he received said divi- | 
dend, he gave a receipt therefor to the cashier, by signing his 
name in the proper column on the dividend sheet on which 
his name was previously written in another column: That ~ 
he did not, about the time of the failure and dissolution of 
the bank, transfer any shares therein; but, on the 10th of 
February 1837, he transferred to said Glover, on the books 
of the bank, the said fifty shares of said stock, the certificate 
whereof was. delivered to him by said Glover, as aforesaid ; 
that this transfer was made after the failure and dissolution 
of the bank, and after payment of its bills had been refused, 
and suits to enforce payment had been commenced, and 
while the books of the bank were in the hands of persons 
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_ appointed by the stockholders to be receivers and holders of 
its goods and effects, and when said bank had no banking 
house ; but that this transfer was not made with intent to 
avoid such legal liability, if any, as the defendant was 
already subjected to, nor without consideration, nor without 
the knowledge or consent of ‘said Glover ; that the consid- 
eration of the delivery of said certificate to the defendant 
was the loan aforesaid of $5000, which was repaid, and 
that the defendant was requested by said Glover to retain 
the certificate as collateral security for other debts; but said 
shares had become worthless, and the defendant, having no 
wish to retain them, transferred. them to said Glover, at his 
special request, as the person to whom they rightfully be- 
longed ; which’ was a good and valuable consideration for 
- such transfer. 

A plea like that of Babcock, and an answer, which, in 
most particulars, was like his, were filed by Cutler and Pen- 
niman. 

The firm of J. C. Howe & Co. pleaded a similar plea, and 
filed an answer, in which they stated that John B. Glover 
was indebted to them, on the 13th of October 1836, in the 
sum of $3612, for merchandize, and on that day, without 
their request or expectation, delivered to them a certificate of 
thirty shares of the capital stock of said bank, which he: 
requested them to keep.» as collateral. security for the pay- 
ment of the sum aforesaid, and for no other purpose ; that 
_ they received a dividend on said shares on the 4th of April 
1837, and immediately applied it to the credit of said Glover, 
on their books; and that they, on the 15th of said. April, 
before the dissolution of the charter of the bank, transferred 
-said shares to said Glover, without any knowledge or infor- 
‘mation that any suit had been or was about to be com- 
menced. 

The other parts of the answer of these defendants were 
like the foregoing answer of Babcock. 

Field & Gould filed a plea, alleging that on the 15th of 
October 1836, Stephen H. Cleveland borrowed of them 
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$2000, for which he gave them his note payable in six 
months, and caused to be transferred to them thirty shares of 
the stock of Chelsea Bank, as collateral security, and they 
gave him an obligation to transfer said shares to him, on his 
paying them said sum so borrowed of them; that they never 
received any dividend on said shares, nor authorized any 
person to receive one for them ; that said Cleveland, on the 
18th of April 1837, gave them other security for said $2000, 
and they retransferred to him all their right and interest in 
said shares ; that they never subscribed for any of the said 
stock, nor paid in the amount of any share or shares thereof ; 
that their names were never entered in the books of said 
corporation as absolute stockholders, to their knowledge, or 
with their consent ; and that they never held themselves out 
as absolute stockholders in said corporation, ner as in any ° 
wise responsible for its debts, or otherwise. They therefore 
denied that they ever were stockholders in said corporation, 
or liable for its debts, and prayed that the bill ae be 
dismissed as to them. 

These defendants also filed an answer, which was in most 
respects like that of Babcock and of J. C. Howe & Co. 

Dyer & Blake pleaded, “that on or about the 13th of Oc- 
tober 1836, John B. Glover assigned and transferred to them 
thirty shares in the capital stock of Chelsea Bank, without 
their previous knowledge or consent; that they held the 
same for some time, being creditors of said Glover; that 
on the 15th of April 1837, they being embarrassed in their 
business, and making arrangements to stop payment, did 
assign and transfer back to said Glover the same thirty shares 
which they had received from him ; that they never intend- 
ed to hold said stock, except as collateral security to a de- 
mand against said Glover, and not wishing to continue to 
hold the same, they did, on said 15th of April, assign and 
transfer, as aforesaid, the same to said Glover; and they 
stopped payment on the 19th of said April, and were then, 
and are still, insolvent and entirely unable to pay their own 
proper debts ; all which matters and things they aver to be 
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true, and plead the same to the whole of said amended bill, 
or to so much thereof as seeks relief from them, and humbly 
demand the judgment of the court whether they ought to be 

compelled to make any answer to the said bill; and pray to 
be hence dismissed, with their reasonable costs.” 

Several other defendants filed pleas, and some of them 
also filed answers in support thereof; but no facts’ were al- 
leged, either in the pleas or answers, which materially varied 
from those in one or the other of the pleas and answers above 
mentioned. 

At March term 1841, the plaintiffs moved that the pleas of 
the several defendants should be overruled. This motion 
was argued by B. Rand, Bartlett § Derby, for the plain- 
tiffs, and by J. Pickering, C. G. Loring, B. Sumner & 
W. Gray, for the several defendants. 

The opinion of the court was delivered on the 19th of 
June 1841, by | 

Suaw, C. J. As the bill now stands amended, by which 
all the bill holders having similar demands have united in— 
one suit, the several suits having been discontinued, it is a 
suit to charge the defendants, as persons who were stock- 
holders in the Chelsea Bank at the time it was dissolved by 
the repeal of its charter. The liability thus sought to be 
enforced depends on the provisions of Rev. Sts. c. 36, $ 31, 
of the following tenor: ‘The holders of stock in any bank, 
at the time when its charter shail expire, shall be liable in 
their individual capacities, for the payment and redemption 
of all bills which may have been issued by said bank, and 
which shall remain unpaid, in proportion to the stock they 
may respectively hold at the dissolution of the charter.” 

To this bill several of the respondents have pleaded, and 
rely upon their pleas as an entire bar to the plaintiffs’ de- 
mand. A plea in equity ‘is a well established mode of 
defence, and is very useful in a suitable case, where the 
defence depends upon a single fact or point, the establish- 
ment of which answers the whole equity of the bill, and 
thus tends to shorten the proceeding. It is more particularly 
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beneficial when the defendant pleads some single fact, which 
may be traversed and put in issue, and*tried by evidence not 
depending upon the defendant’s answer by way of discovery. 
But when the plaintiff, anticipating such defence, avers facts 
in his bill, which, if true, would tend to avoid the effect of 
the defendant’s defence, and requires an answer from the 
defendant to interrogatories on oath — which he has a right 
to do — then the defendant, in addition to and in support of 
his plea, must put in an answer to all such interrogatories. 
At the same time, he is prohibited from answering the gen- 
eral equity of the bill, and such general answer would over- 
rule his plea. This renders a plea.a matter of much nicety 
and difficulty, when a pure and single plea is not admissible. 

The plea of Babcock, in the present case, is, in substance, 
that he was not a holder of stock in the Chelsea Bank at 
the time of the dissolution of the charter, and it is accompa- 
nied by an answer in support of the plea. Several excep- 
tions have been taken to the sufficiency of the plea and 
answer, some going to the form, and some to the substance. 
Without expressing any opinion upon the form, let us first 
look at the substance and merits. 

If this were a pure, naked plea, unqualified in its.terms, 
that. this defendant was not a holder of stock in the Chelsea 
Bank at the time of its dissolution, it would undoubtedly be 
a good bar ; because no others are liable by the statute. It 
would be what a plea in equity is required to be, a decisive 
fact, answering the whole equity of the bill. But such plea 
must be made in precise and accurate language, in terms so 
plain and unequivocal that the fact may be put in issue, and 
so that if found true it must decide the case. But if the — 
matter, as pleaded, may be found true, and yet the defendant 
be in any form liable, the plea is bad. 

The plea of Babcock, that he was not a stockholder at the 
time, &c. without qualification, might have been a plea of 
that character ; but then he must have been taken to have 
averred that he was not a holder of stock, in any sense in 
which those words could be used ; and then, when traversed 
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and remitted to proof, if found to be a holder of stock, in any 
manner and under any circumstances, the issue musi be 
found against him, and the plea held not proved. 

But the defendant Babcock, in the present case, has not so 
pleaded ; but he relies on the ground that one who was the 
holder of shares as collateral security only, or as trustee for 
others, is not liable, within the true meaning and intent of 
the statute; and he has so shaped his plea, supported by 
his answer, as to bring himself within that principle. If this 
position is not correct, then this plea is not good; and the 
question upon the merits is, whether that principle: is correct. 

Upon this point, the court are of opinion that if a person 
was the holder of stock at the time of the dissolution of the 
charter, although he held the shares as collateral security, or 
as trustee for other persons, he was not on that account ex- 
empted from individual responsibility. The case is of one 
who, according to the usual and ordinary sense of the term, 
is a stockholder ; one whose name is entered on the books ;_ 
who holds a certificate ; and who is otherwise recognized by 
the corporation as a member, with the usual rights and pow- 
ers incident to such character, as stockholder and corporator ; 
such as voting at meetings, serving as director, receiving div- 
idends and making transfers; although he may be bound in 
conscience, or by contract, to account to other persons for the 
income, or for the shares themselves, in part or in whele. 
He has the entire proprietary interest, and may have a large 
beneficial interest. The party pledging or mortgaging may 
or may not redeem and regain the property; it is at his 
option. Such a proprietary interest, therefore, so far as it 
affects the real property in the shares, may be ultimate and 
final in the holder. We think that it was the intention of the 
legislature, that the whole number of shares comprising the 
stock should contribute to the deficit of a fund in which the 
holders have a common interest, and in the profits of which, 
if it had proved profitable, they would have proportionably 
shared. No other view could have given this provision the 
semblance of an equitable assessment on the shares. It 
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presumed that the whole number of shares must be held by 
individuals, and therefore that either the trustee or the cestus 
que trust, the holder for security or the party pledging, 
should be liable wnder this provision. The difficulties of 
charging the latter render it quite improbable that it was so 
intended by the legislature. 

In case of trusts, the cestuis que trust may be minors, 
married women, strangers, persons non compotes mentis, or 
not in being. In case of collateral security, the pledgor 
has no disposing or controlling power, cannot choose direc- 
tors, cannot, by statute, be a director, cannot be said to have 
an interest in the stock; but only a right, on certain terms, 
to acquire such an interest. 

Several of the other defendants pleaded severally. But 
all of them have, respectively, either not made any answer 
in support of the plea, or have by their answers admitted 
facts which show that they were holders of stock, but insist- 
ing that they held shares as collateral security only. The 
pleas are therefore overruled. 


The answers of several of the defendants were afterwards 
completed, and evidence was taken by them and by the 
plaintiffs. It appeared that, at the time of the repeal of the 
charter of the bank, the bank itself, in its corporate capacity, 
owned 547 of the 1000 shares into which its stock was 
divided by the charter, and that, on the 30th of March 1843, 
only 164 of the shares were in the hands of holders who 
were solvent, and that 289 were in the hands of persons 
insolvent. 

At March term 1843, the bill was taken pro confesso 
against those defendants who had not filed any answer ; and 
an argument was had upon the various questions which arose 
in the case as it then stood. 

Bartlett § Derby, for the plaintiffs. The provisién in 
Rev. Sts. c. 36, $31, that the holders of stock in a bank, 
when its charter expires, “shall be liable in their individual 
capacities for the payment and redemption of all bills which 
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may have been issued by said bank, and which shall remain 
unpaid, in proportion to the stock they may respectively 
hold at. the dissolution of the charter,” is a reénactment of 
the 14th of “the fundamental articles” of the State Bank, 
prescribed by St. 1811, c. 84, $3, and which was also intro- 
duced into the charters of banks subsequently incorporated, 
and into St. 1828, ¢. 96, § 13. The true construction of this 
provision is, that the stockholders are jointly liable for the 
amount of the unpaid bills, and that if any one is thereby 
made to pay more than his proportion of that amount, he is to 
have contribution from his co-defendants, under $ 32 of c. 36, 
which provides for such contribution when any stockholder 
“shall have been obliged to pay any debt or demand against 
said bank out of his individual property.” Harris v. First 
Parish in Dorchester, 23 Pick. 114. The use, in $ 31, of the 
words “in proportion to the stock they may respectively 
hold,” does not limit the liability for ‘the payment and re- 
demption of all bills which may have been issued,” &c. 
but provides a rule, as between the parties themselves, for 
apportioning the joint liability imposed on them. The dif- 
ferent expressions in $$ 30 and 31 are noticeable. In $30, 
stockholders are made liable to pay any loss or deficiency 
caused by the official mismanagement of the directors, “ pro- 
vided that no stockholder shall be lable to pay a sum ex- 
ceeding the amount of the stock actually held by such stock- 
holder at that time.’”’ In $31, stockholders’ liability is not 
lhmited by the amount of their stock; but they are to pay 
‘all bills ” in proportion to the stock held by them. 

The course of legislation as to banks will assist in the con- 
struction of § 31, on which this bill is founded. The first 
act which rendered stockholders personally liable was Sz. 
1809, c. 71, which enacted that the president, directors and 
stockholders of Gloucester Bank should be “ jointly and sever- 
ally liable in their respective persons and estates, as well as 
in their corporate capacity, to fulfil all contracts, and redeem 
all bills made and issued by the said corporation.”” The next 
was Sz. 1811, c. 82, incorporating the Merchants’ Bank in 
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Salem, which contained the provision, which was, on the 
next day, inserted in the act, incorporating the State Bank, 
and was reénacted by St. 1828, c. 96, and Rev. Sts. c. 36. 
This provision was probably first made in consequence of the 
failure of the Hillsborough Bank about that time, and seems 
to have been taken from the act incorporating that bank. 
See Bond v. Appleton, 8 Mass. 472. 'The object of this pro- 
vision, when it was first enacted, and in Rev. Sts. c. 36, was 
to make the currency of the State as safe as was practicable ; 
and it is to receive a construction, so far as is consistent with 
its terms, which will best effect that object. This is to be 
effected by making the stockholders severally liable for the 
amount of the unpaid bills; and it must be presumed that 
the legislature had a foresight of the insolvency of some of 
the stockholders, and did not intend that the bill holders 
should lose their claims while other stockholders should be 
able to pay them. In the case of Gray v. Portland Bank, 
3 Mass. 378, the relation of stockholders to each other was 
held, in effect, to be that of partners. 

It is to be considered that, when this liability of stockhold- 
ers was first created, it contemplated the entire extinction of 
the corporation, before or contemporaneously with the liabil- 
ity created; there being, at that time, and until Sz. 1819, 
c. 43, was passed, no Jaw for continuing the corporation in 
existence, for any purpose. The liability, therefore, was 
original and direct, not collateral or that of suretyship, be- 
cause there was no principal who was liable. 2 Kent Com. 
(3d. ed.) 307. Hence, none of the rules which are applied 
to collateral liabilities and suretyship are applicable here. 
Nor are the rules applicable which are applied to contracts, 
express or implied, as to their binding parties jointly or sev- 
erally. The legal relations implied by law, growing out of | 
events that occur under contracts, will not aid in construing 
statutes, as to which the rule is, that whenever they impose 
a duty or burden upon a party who then has or has had an 
interest in a matter, that duty or burden is joint, unless the 
statute provides for a several liability. See Hardyma~ v. 
Whitaker, 2 East, 573, note. | 
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The provision that stockholders should be liable to redeem 
unpaid bills, “in proportion to the stock they may respect- 
ively hold,” was first introduced when there was no equity 
jurisdiction ; and it might well have been doubted, whether 
there existed a right to compel contribution by action at 
law, except in cases arising out of contract, as distinguished 
from duty or burden imposed by statute. It might further 
have been considered, that without the insertion of this pro- 
vision, this statute duty might operate as a penalty, whenever 
the stock and assets of the bank should be lost or impaired by 
misfortune ; and therefore that an apportionment of penalties 
was to be provided for. There is a similar provision for the 
apportionment of penalties, which the common law does not 
provide for, in Rev. Sts. c. 44, $ 22. 

But if the construction of this provision, when introduced 
into St. 1811, c. 84, would have been, that it was a limita- 
tion of the lability of stockholders and a regulation of the 
right of contribution towards a joint burden, yet the St. of 
1828, c. 96, $ 14, and Rev. Sts. c. 36, $ 32, by giving to a 
stockholder, ‘“‘ who shall have been obliged to pay any debt 
or demand against the bank out of his individual property,” 
a bill in equity for contribution from the other stockholders, 
gave a legislative construction of that provision, at least for 
the future, if not for the past. There were, at the time 
when this provision was introduced, and there are now, only 
two cases in which a stockholder could be ‘‘ obliged to pay ” 
any sum, whether as a ‘‘ debt or demand against the bank,”’ 
or against himself, as a stockholder. ‘These two cases were 
the obligation to replace capital stock lost by mismanage- 
ment of the directors, and to redeem unpaid bills. Sts. 1811, 
e, 84, $ 3, and 1828, c. 96, $$ 12, 13. Rev. Sts. ¢. 36, 
$$ 30, 31. That the legislature, by the words ‘debt or 
demand against the bank,” in $ 32, intended no other than 
the two cases above mentioned, is shown by $33, (taken 
from St. 1830, c. 58, $§ 3,) which provides that corporations, 
which are stockholders in a bank, shall be lable to pay any 
loss or deficiency of the capital stock, arising from the mis- 
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management of the directors of such bank, and also be hable 
for the payment and redemption of its bills, which remain 
unpaid, in the same manner as individual stockholders are 
liable, and may compel a contribution from other stockhold- 
ers, in the manner prescribed in § 32. It is not to be 
presumed that the legislature intended that the rights and 
habilities of corporate stockholders should be different from 
those of individuals. 'The meaning of the words ‘debts or 
demands against the bank,’”’ being thus defined, excludes all 
payments or contracts voluntarily assumed or made by any 
stockholder for the bank. The terms of $ 33 seem so clearly 
to embrace both $ 30, and § 32, that it is not easy to show 
that they were intended to be confined to $ 30, as was suggest- 
ed in 23 Pick. 114; but the words ‘“ debt or demand against 
the bank”? do not well express a claim against stockholders 
to replace capital stock. | 

If the plaintiffs cannot, charge the defendants jointly, and 
leave them to adjust their proportions among themselves, they 
claim to charge the solvent defendants, on their 164 shares, 
with the payment of all the bills held by the plaintiffs, in 
proportion to the. amount of stock owned by each defendant. 

J. Pickering, Gardiner, B. Sumner, Choate, Blake & 
F'. C. Loring, for the different defendants. This hill cannot 
be maintained against stockholders as ‘parties to be charged. 
Ist. On technical grounds: Because, on the evidence, they 
fail to prove any interest in the suit,as they were not bill 
holders at the expiration of the charter, but have since ac- 
quired the bills which they call upon the defendants to pay. 
The claim against the stockholders, on Rev. Sts. c. 36, $ 31, if 
there be any, is not assignable ; nor capable, if assignable, of 
being enforced in equity by the assignee ; nor, if capable of 
being so enforced, is any assignment shown except by the 
possession of some of the bills of the Chelsea Bank, payable to 
bearer, the delivery of which cannot operate as an assignment 
of the special statute claim against stockholders. 2 Story on 
Eq. (3d. ed.) $$ 1040 e, 1048, 1049. Prosser v. Edmonds, 
1 Y. & Coll. 496. Vose v. Grant, 15 Mass. 516. And where 
several plaintiffs, as joint representatives of a class, jointly pray 
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for discovery, account, or general relief, and some of them 
fail, on the evidence, to show any title or interest in the suit, 
it is a plain case of misjoinder of plaintiffs, incurable at this 
stage of the case, and fatal to the bill as a bill for relief. 
Story Eq. Pl. $ 509. 

2d. On the merits: Because the sole object of the provis- 
ions of Rev. Sts. c. 36, $$ 30, 31, (traced to their origin in 
the charter of the State Bank, and judged upon the phrase- 
ology there. used, in connexion with the other parts of that 
charter, ) was, to raise and secure, for the protection of the cur- 
rency, a certain fixed capital stock, on which the issues of a 
bank were to be based, and which was to be used for bank- 
ing purposes only, and always to be kept up, during the 
continuance of the charter, unless lost by pure accident and 
misfortune, and was, upon the natural expiration of the char- 
ter, to remain charged, in the hands of the several holders, as 
so many separate funds, parts of the former corporate fund, 
clothed with a trust for the redemption of outstanding bills. 
The object was not to make stockholders personally liable, 
otherwise than as holders of such funds, and to the extent of 
those funds, except in the case of loss by maladministration 
during the continuance of the charter.. The object was to 
protect the currency against loss of capital by fraudulent 
agency, (almost the sole source of bank failures,) and not ac- 
cidental insolvency, either of the bank or the corporators ; 
and no personal liability is created, except in the case of such 
loss, for which $ 30 was framed, and in case of the distribu- 
tion of the corporate fund, when fairly managed, for which 
§ 31 was framed. As no part of the corporate fund of the 
Chelsea Bank is in the hands of the stockholders, no claim 
exists against them under § 31, and the bill fails, as a bill 
against them personally, upon its substantial merits. See Bul- 
lard v. Bell, 1 Mason, 243. Wood v. Dummer, 3 Mason, 
308. 

But if it should be held that the object of the statutes was 
to create a personal liability for payment of the bills of a 
bank, at all events, after the expiration of its charter, although 
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the whole corporate fund should have passed to the receiv- 
ers and trustees appointed by the court, (as it has in this 
—case,) yet the plaintiffs are not entitled to a joint decree 
-and execution against the stockholders, who do not stand as 
original promisors, but are, by the effect of ¢ 31, mere guaran- 
tors, at most, and sureties for the bank, in respect to the un- 
paid bills. ‘This entitles them to a strict construction of a 
statute which is in derogation of the common law ; and the 
court, upon a proceeding in equity, is bound to administer the 
law of statute liability, according to the principles of chancery 
applied to sureties, (who are a favored class,) so far as is con- 
sistent with the letter of the statute. The statute expressly 
makes stockholders sureties of the bank, but does not express- 
ly make them sureties of each other; and equity never 
extends a mere legal liability, nor compels one man to pay the 
debt of another, except by force of his own contract, express 
or implied. The peculiar doctrine of equity, which rejects 
insolvents in contribution, and charges solvents for them, is 
exclusively adapted to contribution znter se, where the ques- 
tion arises between sureties, and is not a rule in favor of 
creditors against sureties, except where sureties are responsible 
at law, each for the whole debt. And even between sureties 
severally liable, but in different sums, for the same «principal 
debtor, the rate of contribution is measured, not by the num- 
ber of solvent parties, but by the extent of their respective 
engagements. In case of implied engagements, arising out of 
several and distinct interests, the legal liability is several and 
not joint. When, without contract, a liability is cast upon a 
number of disconnected individuals, as an incident to the 
ownership of certain property, and by mere operation of law, 
that liability is joint or several, according as the property is 
held jointly or in severalty. 1 Poth. on Obl. $$ 309, 420. 
United Ins. Co. v. Scott, 1 Johns. 106,116. Pratt v. Bacon, 
10 Pick. 123. Wood v. Leland, 1 Met. 389. Anon. 2 Eq. Cas. 
Ab. 166, pl. 7. Craythorne v. Swinburne, 14 Ves. 164. 
Deering v. Earl of Winchelsea, 2°Bos. & Pul. 270. 4 Dane 
‘Ab. 55. Hatch v. Brooks, 2 Mass. 293. Doremus v. Selden, 19 
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Johns. 213. Ward v. Ward, 15 Pick. 511. Walker v. Web- 
ber, 3 Fairf. 60. Ernst v. Bartle, 1 Johns. Cas. 319. Lud- 
low v. McCrea, 1 Wend. 228. Penniman v. Briggs, 1 
Hopk. 300, and 8 Cow. 387. 

Bank shares are recognized in law as distinct from the 
corporate fund, and are owned in severalty by disconnect- 
ed owners. Any personal liability, therefore, which arises 
out of this ownership, by operation of law, must be presumed 
to be a several liability, unless that presumption is controlled 
by positive enactment. The enactment in Rev. Sts. c. 36, 
§ 31, that stockholders shall be liable for the redemption of 
unpaid bills, ‘“‘in proportion to the stock they respectively 
hold,” not only does not control the implication of sev- 
eralty, arising from the several ownership of the shares, but 
directly affirms it. 'These words of apparent limitation, in the 
very clause which creates the liability, constitute an essential 
part of the definition, and the liability is thereby defined as a 
proportionate liability. And this definition cannot be abro- 
gated, controlled or modified, by any other part of the statute, 
which does not expressly and unequivocally point to that 
end. Sect. 32, providing a remedy in equity, by contribu- 
tion, in favor of any stockholder “who may have been 
obliged to pay any debt or demand against said bank,’ can- 
not be held to repeal, by implication, the limitation in § 31, 
merely because the court cannot see the necessity for such 
subsequent provision, nor any case to which it would practi- 
cally apply. The liability created by $ 30, not being con- 
fined to bills, but extending to any debt or demand against 
said bank, which cannot be recovered of the corporation, in 
consequence of loss by “ official mismanagement ”’ of the cor- 
porate fund, is a case to which the remedy of $ 32 is more 
applicable than that of the liability for bills alone, under $ 31. 
If it be only equally applicable to $ 30 and §$ 31, that is of 
’ itself sufficient to prevent a construction narrowing the limita- 
tion in $ 31, soas in effect to expunge the words “ in proportion 
to the stock they may respectively hold,” and making them 
wholly inoperative where they stand. It is not necessarily 
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applicable either to § 30 or $ 31; because it would cover the 
case of a stockholder who, by voluntary contract, to protect 
the credit of the bank, had guarantied a debt which, upon fail- 
ure of the bank, he had been “obliged to pay out of his 
individual property,” and was unable to recover from the cor- 
porate fund. 

The history of legislation on this subject, and a reference 
to the origin of the several provisions now standing in Rev. 
Sts. c. 36—and which were intended, as appears by the 
commissioners’ report, to be put into a consistent form, but 
not to alter substantially the former laws concerning banking 
corporations — show conclusively that the new remedy for 
contribution, provided in § 32, (first enacted by St. 1828, 
c. 96, § 14,) could not have been intended to explain, modify 
or alter, the preéxisting liabilities of $$ 30, 31, (first enacted 
by St. 1811, c. 84, $3, art. 13, 14;) but that the provisions 
of § 32 were no part of the original definition of the liabilities 
of $$ 30, 31, which were created at a different time, and 
stood by themselves for seventeen years. 

When the St. of 1811, c. 84, was passed, there was no 
equity jurisdiction in Massachusetts, except that conferred by 
Sts. 1785, c. 22, and 1811, c. 75, over the subjects of forfeiture 
on bonds and mortgages, and of real estate held in trust for 
counties. This fact shows that $ 32 of c. 36 of the Rev. Sts. 
must have referred to the liability of ¢ 30, rather than of § 31, 
if to either; because the former, being limited only by the 
amount of the stock, might in the event of recovery upon 
a special action of the case by a creditor, against a stockholder, 
for loss occasioned by official mismanagement, give cause for 
contribution, in equity, to such stockholder against others; 
whereas the liability of $ 31, being in the first instance pro- 
portionate to the stock held by the individual sought to be 
charged, as compared with the stock held by all other persons, 
viz. the whole stock, no creditor could recover of any one 
stockholder, in an action at law, more than his proportion of 
the debt sued, and no cause for contribution could arise. 

A reference to the provisions in the Hillsborough Bank act, 
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which are found in 8 Mass. 473, (and which became notorious 
about the time of the passing of St. 1811, c. 84,) and to the 
provisions of the temporary St. of 1809, c¢. 71, relating to 
Gloucester Bank, and a comparison of the language used in 
St. 1811, c. 84, show such marked differences in respect 
to personal liability, as could not but have been by design. 
And a’comparison of $$ 30 and 31 of c. 36, with other parts 
of the Rev. Sts. and the original statutes reénacted therein, 
creating personal liabilities of stockholders in different kinds 
of corporations, and all provided for in one entire code, taking 
effect as a single statute, instead of tending to establish.a con- 
struction of $ 31 of c. 36, which would make bank stockhold- 
ers jointly and severally liable for the whole issues of the 
bank, clearly indicates that the legislature must have intended 
the limits which they have apparently expressed, viz. an indi- 
vidual and several liability for unpaid bills, limited, in the first 
instance, by the proportion which the stock of the individual 
bears to the whole stock; and further limited, so that it shall, 
in no event, exceed the entire amount of his individual stock ; 
thus leading, in every view, to the conclusion that this bill, if 
maintainable at all against stockholders personally, cannot 
entitle the plaintiffs to a joint decree against all, but only to 
a decree against each, for his own due proportion of all the 
bills. 

The opinion of the’court was delivered on the’6th of Jan- 
uary 1844, by 

Suaw, C. J. Our object at present is, to state the result ot 
the opinion of the court in this case, upon various specific and 
important questions raised in the argument ; in the belief that 
the decision of the court on these subjects may form the basis 
of a decretal order of reference to a master, which may speed 
a final decree in a cause already much protracted. 

Some of these points affect the general liability of the re- 
spondents; and some of them turn upon the separate grounds 
of defence set up and relied upon by some of the respond- 
ents. ate 

1. The first question is, assuming that the respondents are 
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responsible in proportion to their stock, how that proportion 
is to be computed in reference to the fact, that the whole 
number of shares into which the capital was divided by the 
charter had not been taken up, but, m fact, a considerable 
part of the stock was held by the Chelsea Bank itself, in its 
corporate capacity. The capital stock established by the 
charter, was $100-000, divided into shares of $100 each. 

It is argued in behalf of the complainants, that as the shares 
were not all taken up when the bank commenced its opera- 
tions, and during its continuance, each share of the stock held 
by an individual would represent, not merely a thousandth 
part of the whole capital, but also its proportion of the shares 
not taken up, and ought to be responsible in proportion. For 
instance ; if 700 shares only had been taken, then each share 
represented one seven hundredth part of the capital ; and as 
the bills were issued, in effect, for the account of those only 
who had taken shares, and as they would realize the profits of 
such issues in that proportion, they ought to be held lable in 
the same proportion for their redemption. ‘There is certainly 
some plausibility in this argument; and if this were a respon- 
sibility arising out of partnership, or other matter of contract, 
it would be entitled to great consideration. But this is a 
strict statute lability, and as it is created, so it must be limited 
and governed, by statute. It was perhaps an abuse of the 
charter, for the managers of this institution to proceed and 
put the bank into operation, and especially to issue bills, before 
the whole 1000 shares were taken up, and the whole $100,000 
paid in, as the fund bound by law and appropriated to the 
redemption of their bills. But this cannot enlarge the liability 
of the holders of shares, who, although participating in a stock 
which is to be used jointly, are yet several holders of their 
respective shares. And upon this point the court are of opin- 
ion, that notwithstanding the fact that the Chelsea Bank was, 
to a considerable extent, owner of its own stock, yet that the 
several liability of the individual stockholders is not thereby 
increased. The statute (Rev. Sts. c. 36, $ 31) charges the 
stockholders with this liability, ‘‘in proportion to the stock 
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which they may respectively hold;’’ and as each bank char- 
ter that is granted declares what shall be the whole amount 
of its capital stock, and into what number of shares or parts 
it shall be divided, that proportion must be ascertained by 
considering what number of shares or parts of the whole capi- 
tal each one so holds. Any other construction would leave 
the rule doubtful and uncertain, and might cause the propor- 
tion to vary with particular negotiations of the bank, by 
which it might, lawfully or otherwise, take a transfer, for a 
limited time or special purpose, of its own shares. We do not 
lay much stress on the argument that each stockholder, being 
a holder in severalty of the number of shares taken by him, 
and having no means of knowing how or by whom the other 
shares are holden, and the general management of the con- 
cerns of the bank being by law placed in a board of directors, 
and its transactions in detail not being presumed to be known 
to the several stockholders, the construction contended for 
might render a stockholder liable to a greater extent than he 
had any reason to suppose when he took a limited number of 
shares or parts in the capital. It cannot have much weight, 
because the liability does not result directly from the act or 
contract of the party, though it is indirectly by his act in 
taking shares that he becomes liable; but it is entitled to 
some consideration, in determining the intent of the legislature 
in framing a system for a great branch of public’ administra- 
tion, and a system of regulations which should secure the 
public from loss, without exposing particular shareholders to 
unlimited or unforeseen liabilities. We think, therefore, 
that no stockholder can be responsible beyond the proportion 
which the number of shares held by him bears to 1000, the 
whole number into which the capital was divided by the 
charter. 

2. Another and very important question is, for what amount, 
and upon what principle the several defendants, who were 
stockholders at the time that the charter of the bank expired, 
shall be held responsible. | 
. We are of opinion, in the first place, that those of the 
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defendants who are responsible are not jointly responsible, and 
cannot by any form of judgment be made liable for each other. 
Ordinarily, when persons are jointly liable, it is because, as be- 
tween them and the creditors, each is liable, 7m solido, for the 
whole amount. ‘There is, therefore, no injustice in requiring 
either of them to pay the whole amount, leaving him to obtain 
redress among his co-debtors, as he can. But, in the present 
case, the liability 1s created by statute, and is in its nature 
several. ‘The property in respect to which the liability is cre- 
ated, namely, the shares in the bank, is separate property. 
So far as the stockholder is owner, he is sole owner. Again; 
the statute declares that holders of stock “shall be liable, in 
their individual capacities,” for the payment and redemption 
of all unpaid bills, “in proportion to the stock they may re- 
spectively hold at the dissolution of the charter.” The term 
‘“‘respectively,” indicating the different proportions in which 
they may hold, indicates also the different proportions for 
which they may be holden, and as clearly indicates a several 
liability. 

It follows as a necessary consequence from this view, that 
no stockholder, who was such at the time of the expiration of 
the charter, can be responsible beyond a sum equal to the 
nominal par value of his stock at the time of such expiration, 
that is, beyond the amount of $100 for each share so held, 
although the aggregate amount of the liability of the parties 
so chargeable should be insufficient to satisfy the whole 
amount of the claims of bill holders. 

_ Suppose many such stockholders are not within the juris- 
diction of the court, and therefore cannot be reached by its 
process, nor affected by its judgment; it is the ordinary mis- 
fortune of a creditor whe has a valid demand, but whose 
debtor is not within reach of process. It cannot enlarge or 
alter the liability of another party, who, to a limited extent, is 
responsible for the same debt. 

Again; supposing some of those, who are liable and who 
aie within the jurisdiction of the court and may be bound by 
the judgment, should be insolvent, or be discharged under pro- 
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ceedings in bankruptcy ; it affords no reason why those, who 
are liable and solvent, should pay more than they otherwise 
would. Those who are solvent do not stand in the relation 
either of joint debtors, or sureties or guarantors for the insol- 
vent. A case may be imagined, in which a certain burden 
should be thrown upon a number, all equally lable, when one 
paying the whole, or more than his just proportion, would 
have contribution from others; and in that case it might be 
held in equity, that the burden should be placed, by a just 
contribution, upon those who are both lable and able to 
bear it. This would be upon the ground that all are liable, 
and that neither can obtain any satisfaction from the insolvent 
co-obligor. ‘The debt is therefore, practically, a burden upon 
the solvent debtors, and he who pays it relieves his solvent 
co-debtor pro tanto. But of this it is not necessary to ex- 
press an opinion. 'The stockholders, according to the view 
we take of the statute, are not liable to a common burden, but 
only each severally for the amount charged upon him by the 
statute, and are not therefore within the principle. The 
creditors, having but a limited claim upon those who are liable, 
cannot throw on them the loss arising from the insolvency of 
others. It is the common case of a creditor who has a valid 
demand against a debtor unable to pay him; it is his own 
loss. 

The strongest argument in favor of the position that stock- 
holders are in the first instance lable to the bill holders for 
the whole, and that it is for them to look to the other stock- 
holders for contribution and reimbursement, is drawn from 
§ 32 of the Rev. Sts. c. 36, which provides that ‘any stock- 
holder of a bank, who shall have been obliged to pay any 
debt of the bank out of his individual property, shall have a 
bill in equity,” for contribution from the other stockholders, 
who may be liable for the same. This provision certainly 
carries an implication that the legislature looked to some case, 
in which a stockholder should be liable to pay to a creditor 
more than the proportional part for which he is ultimately 
liable ; because, he could otherwise have no claim for contri- 


560 SUFFOLK AND NANTUCKET. 


Crease & others v. Babcock & others. 


bution. In the first place, this declares a general principle of 
equity, which probably would apply to every such case, if any 
should arise, without an express enactment. But it does not 
necessarily apply to the individual liability created by $ 31, 
because there are other cases of individual hability of stock- 
holders, to which it may apply and have its effect. Such a 
one is created by §$ 30, where individual stockholders are held 
iable for the mismanagement of directors; and this liability is 
10t confined to each one’s proportion of the deficit, but is lim- 
ited only by the amount of the stock held by him. “Such a 
one, we think, cannot control the express terms of the section 
creating the individual liability, and limiting it to such a pro- 
portion of the deficit as the amount of the stock, held by the 
person to be charged, bears to the whole number of shares. 
The court are therefore of opinion, that the respective re- 
spondents are severally liable to the amount not exceeding the 
number of shares held by them respectively, at $100 pur- 
chase; to the whole amount, if necessary to satisfy the amount 
’ of outstanding bills ; otherwise, to an amount sufficient to re- 
deem and pay all such unpaid bills ; but that they are not lia- 
ble for a greater sum, although the aggregate of all such 
liabilities should prove insufficient to pay the whole amount 
of such bills. 

3. The third question, argued asa separate and distinct 
question, and one of considerable importance, is, whether this 
remedy is confined to those who were holders of the bills at 
the time when the bank charter expired by the repeal of the 
act of incorporation ; or, to state the question somewhat more 
precisely, whether it is necessary for the complainants, in or- 
der to maintain this suit, to prove affirmatively that they were 
holders of the same bills, in respect to which they now claim 
as creditors in this suit, when the charter expired. Upon this 
question, the court are of opinion that the remedy is not con- 
fined to those who were holders at the time of such repeal, 
and that it is not necessary for the complainants respectively 
to give proof of that fact; but that when any person, after 
such repeal, took such bills in the ordinary course of business, 
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or otherwise acquired a good title to the same, such bills are 
bills remaining unpaid, within the provision of the statute 
giving this remedy; and that the holders of them have a 
right to come in and claim as creditors; and that, in such a 
suit, the possession and production of the bills furnish primd 
facie evidence of such title, 

We are first to consider what is the nature of a bank note, 
the purposes which it is intended to subserve, and the objects 
of the legislature, in providing, for its payment and redemp- 
tion, this extraordinary security. _It is indeed a contract, a 
legal obligation, entered into by a bank; but it is in the 
nature of a bill of credit, intended to pass in the freest man- 
ner from one to another, as current money, and, for the time 
being, to subserve the purposes of money. For this purpose, 
it was made transferable by delivery, was issued and reissued 
by the bank, without regard to its date or to the fact of its 
having been once or more times paid ; and the holder is under 
no necessity, of giving any other evidence of title than pos- 
session. Again; the legal character of bank notes is not nec- 
essarily changed at the moment the act of incorporation is 
repealed. 'I‘his, for many purposes, is regarded as the expiration 
of the charter; still, by one provision of law, Rev. Sts. ¢. 44, 
§ 7, the corporation is continued for many purposes, for three 
years longer. ‘The same chapter provides a fund for the re- 
demption of bills which may remain unpaid in due course, and 
no doubt it was contemplated by the legislature to be a fund 
ample for the purposes for which it was appropriated. For 
three years, a bank does not necessarily lose all its credit, 
when its charter thus terminates, and its existence partially 
ceases. Then why should its bills not continue to circulate 
as before, and why should not those who receive them have, 
as before, all the rights of bond fide holders? Or suppose 
their credit is in some degree impaired: why should not a 
holder be permitted to transfer them, according to their ori- 
ginal character and purpose, at the best price he can obtain 
for them, exercising his own judgment and his own right, to 
hold them himself, or t¢ confer.on another the full rights of a 
bond fide holder? 
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It seems to us, that this construction of the law is best 
calculated to carry into effect the purposes of the legislature, 
and not inconsistent with their provisions. The object was 
to provide a fund for the redemption of the bills. It must 
have been contemplated that these bills would be widely scat- 
tered, and many of them held in small amounts, or in single 
bills of one or more dollars. It would be attended with great 
inconvenience, if every holder of a single bill should be 
obliged to come in as a creditor, or otherwise lose the benefit 
of the provision intended for his benefit; and this incon- 
venience is so considerable, that we think it could not have 
been contemplated by the legislature. 

But we think the provisions of the statute are in conform- 
ity with what we should have expected. It is not a provision 
that the holders of bills at the time of the dissolution shall 
be entitled to claim, but that the holders of the stock shall 
be lable for the payment.and redemption of all unpaid bills. 
Of course payment is to be made to those who are the lawful 
holders of the bills; and as the statute does not fix the time 
of the expiration of the charter as the time when the right 
accrues, it may be held to apply to any time at which payment 
of such bills is legally demandable ; and of course payment 
must be made to those who are then the legal holders. 

It was argued, that although the bills were negotiable, yet 
the statute liability, when once fixed, is personal to the then 
holder, and cannot pass to any other person by the transfer of 
the bills. But-we cannot feel the force of this argument. 
If the statute had provided, that the persons then holding the 
bills should be entitled to claim, &c. there would have been 
more force in it. But the same power which could create 
this lability could as easily annex it to the bill, and make it 
pass, with the bill, to any one who should become holder ; and 
this we think is precisely what the statute hasdone. We are 
therefore of opinion, that in regard to all those, who were orig- 
inally parties complainant in this suit, and who have produced 
Chelsea Bank bills, they will be presumed, in the absence of 
proof to the contrary, to have held such bills, so as to entitle 
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them to commence the suit, at the time it was commenced ; 
and in regard to all those who may come in before the master, 
to prove their claims, the bills produced by them will be pre- 
sumed to be held by a legal title, and will enable them, in 
the absence of proof to the contrary, to maintain their claims 
to the amount of the bills so produced. 


On the 20th of May 1844, a decretal order was passed by 
the court, which, after a recital of the facts and proceedings in 
the case, concluded as follows: 

“‘Forasmuch as it appears to the court, that there is certain 
property and estate which was attached, on original process, 
as the property of said corporation,” (the bank,) ‘‘in this suit ; 
and that there is certain other property of the same corpora- — 
tion in the hands of receivers; and that the plaintiffs have a 
just claim for such sum as shall, in the aggregate, be ascer- 
tained to be due to such holders of bank bills of the said 
bank, made and issued by said corporation, who shall come 
in and become parties to this suit, and prove their demands; 
and that the property and estate of the said corporation, so far 
as the same may be available, ought in the first place to be 
applied towards the payment and satisfaction thereof: And 
forasmuch as it appears to the court, from the admission of 
the parties, that the property and estate of the said ¢orporation, 
available for the purpose aforesaid, will be insufficient to sat- 
isfy such aggregate sum as will be found due to all such 
holders of unpaid bills of said bank, as aforesaid ; the court 
doth further declare that the said defendants, stockholders, and 
their representatives, individually, are liable for the payment 
and redemption of all the bank bills of the said bank, which 
have been made and issued by said corporation, and which 
shall remain unredeemed and unpaid from the avails of such 
estate and property of the said corporation, as aforesaid, or 
otherwise, according to the provisions of the 36th chapter of the 
revised statutes of this Commonwealth. And the court doth 
order, that it be referred to George 8. Hillard, Esq. one of 
the masters of this court, to inquire and take account of what 
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is due to the plaintiffs, and all other holders of unpaid and 
unredeemed bills of the said corporation. And the said master 
is to cause an advertisement to be published in” (certain 
newspapers mentioned,) ‘for the holders of unpaid and un- . 
redeemed bank bills of the said bank to come in before him 
and prove their demands; and he is to fix a peremptory day 
for that purpose ; and in default of their coming in to prove 
their demands, by the time so to ‘be appointed, they are all te 

be excluded the benefit of this decree, or other decree to be 
made herein. But the persons, so coming in to prove their 
demands, not parties to this suit, are, before they are to be 
admitted as bill holders, and by reason thereof creditors, to 
contribute to the plaintiffs their proportion of the expense of 

this suit, to be settled by the master. And that the said master 
do inquire and state what property was attached, as aforesaid, 

the nature, condition and value thereof, and whether the same 

be now holden by virtue of said attachments, so that the same 
may be available, and how far, towards satisfying the said 
claims of those who are or may become parties to this suit. And 
that the said master do also inquire and state what property 
of the said corporation is in the hands of the said receivers, 
and the nature, condition and value thereof, and how far the 
same may be available towards the satisfaction of said claims. 
And that the said master do also take an account of the nom- 
inal amount of the capital stock of the said corporation at the 
time of the dissolution of its charter, and the nominal amount 
of the stock at that time held by the defendants respectively, 
in the said corporation, individually and as co-partners. And 
for the better taking of said accounts, and discovery of the 
matters aforesaid, the parties are to produce before, and leave 
with the master, all deeds, books, papers and writings in 
their custody or power, relating thereto, and are to be exam- 
ined as the said master shall require. And the said master is 

to make his report, touching the matters hereby referred to 
him, with all convenient despatch. And the said master is to 
be at liberty to state any special circumstances, and to make 

a separate report, as to any of the matters aforesaid. And 
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the court doth reserve the consideration of all further direc- 
tions, and of the costs of this suit, until the coming in of the 
master’s report.”’ | 

The master made a report, conformably to the foregoing 
order, in which he stated (among other things) the amount, 
&c. of the assets of the bank, in the hands of the receivers ; 
that certain real estate, which had been mortgaged to the bank, 
was attached by some of the plaintiffs, on the bills (inserted in 
writs) which originally were filed by them, severally, against 
the defendants; that certain post notes, issued by the bank, 
were presented to him for proof, by the holders thereof; and 
that certain of the defendants were insolvent, and had been 
discharged from their debts, under the bankrupt law of the 
United States, or the insolvent laws of this Commonwealth. 

Upon the coming in of this report, the plaintiffs filed the 
following motion: ‘That the minutes of the interlocutory 
decree or order heretofore made, and upon which the master’s 
report was founded, be so far varied as, Ist, to strike there- 
from such part thereof as required the master to report the 
situation and value of the assets of said bank, in the hands of 
the receivers, and also such parts of said deeree as refer to 
said assets. 2d. That said report be recommitted to said 
master, with instructions to sell and dispose of, by public 
auction, all the interest of said bank in and to any estate held 
by it in mortgage at the time of the attachment thereof in 
the plaintiffs’ said suit, and that the receivers of said bank ”’ 
(who were defendants in this suit) ‘join in a conveyance 
thereof to the purchasers. 3d. That the master further as- 
certain and report to the court which, if any, of the defend- 
ants, stockholders in said bank at the time of the repeal of its 
charter, have since become and are now insolvent, and the 
number of shares in said bank by them respectively held at 
the time of said repeal. 4th. And that, thereupon, said 
master report to the court the sum that will be due to the 
plaintiffs and all other holders of bills in said bank, who shall 
have proved their claims, with interest thereon from the time 
of demand of payment of said bills from said bank, first de- 
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ducting therefrom the proceeds of the sales of said mortgaged 
premises; and that the said master state an account, in 
which the amount, thus found due to said plaintiffs and other 
holders of bills, shall be apportioned, charged to and among 
such of the defendants as shall be found by him to be sol- 
vent, in proportion to the number of shares held by them 
respectively ; provided the same do not exceed in amount 
the par value of said shares.” : 

The defendants filed the following motion: ‘Ist. That 
so much of the master’s report as relates to post notes and 
the allowance thereof be stricken out, and that the master 
be directed not to allow the same as part of the bills of the 
bank remaining unpaid, for which stockholders are individ- 
ually liable. 2d. That the master be instructed not to add 
interest to the amount of the bills, in ascertaining the total 
amount of liability to be apportioned among the parties 
liable.” ' 

These motions were argued on the 11th of June 1844, by 
Fletcher & Bartlett, for the plaintiffs, and by Gardiner, 
Choate & F'. C. Loring, for the defendants. 

The opinion of the court was made known on the 11th of 
September 1844, by 

Suaw, C. J. 1. The court are of opinion, that the attach- 
ments of real estate mortgaged to the bank, which were 
made at the commencement of some of the suits that were 
at first brought by these plaintiffs severally, were wholly 
unavailing, and cannot be taken notice of in this suit, if 
otherwise they could have been. Several distinct grounds 
were stated, at the argument, why these attachments cannot 
now be relied on as affecting this suit, on each of which, 
in our opinion, the ground is well sustained. One of the 
most obvious and decisive objections is, that this is a suit 
against individual stockholders, on a special statute provi- 
sion ; that no decree or judgment for satisfaction of the plain- 
tiffs’ demand could have been obtained against the bank, 
and of course their property, were it well attached, could 
not have been taken. 
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2. The court are of opinion, that the post notes, set forth 
in the report, issued by the bank, payable on time, and with 
interest, are not bank bills, for the payment and redemption 
of which holders of stock are liable in their individual capac- 
ities, under Rev. Sts. c. 36, $ 31. 

3. The other material question, arising on the motion to 
vary the decretal order, turned on the point, whether the 
holders of bills can have a decree for payment to be made 
by the stockholders, before the assets of the bank have first 
been applied. Without declaring the final decree of the 
court, we think that the court ought not to vary the former 
order upon this subject, and that the amount of the assets 
should be reported. ‘The question of application would be 
still open. 

But further; this is an extraordinary remedy afforded to 
the holders of bills which shall have been issued by a bank, 
when its charter shall expire, and which shall remain unpaid. 
When shall the charter be said to expire? Shall it be on 
the day of the repeal? In some respects it is so. But the 
bank may then have ample funds, and even cash enough to 
pay all its bills, together with all other debts. The law also 
allows three years to wind up, that is, to collect the assets in 
eash, and call in and pay its bills. Shall the individual stock- 
holders be charged, when the bank is ready and willing to 
pay? This would be unreasonable. Shall they be charged 
when there are assets in the hands of officers of the law, 
which assets are the first and natural fund applicable to the 
payment of such notes, and when, for aught that appears, 
such assets constitute a fund sufficient for their payment ? 
May not the terms ‘shall remain unpaid ”’ be fairly construed 
to mean ultimately unpaid, after the application of the proper 
funds ? 

But without going further into the question, it seems to us 
proper that it should appear to the court what amount of assets 
there is in the hands of the receivers, what they consist of, 
&c. in order to decide whether any and what order be taken 
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in regard to them, before a final decree is entered against 
the individual stockholders. 

4. 'The court are of opinion that there is no ground upon 
which interest can be allowed to the bill holders. ‘The lia- 
bility of the defendants depended upon a new and peculiar 
statute provision, intended the better to secure the payment 
of bills at par, but which did not provide for the payment 
with interest. The proportion which each was to pay could 
be ascertained only by the result of this suit in equity. 
But if that difficulty could have been surmounted, there 
was still a greater one lying in the way, which was, that 
whatever was due from any stockholder was due, in various 
proportions, to all the holders of bills. It was impossible, 
therefore, to pay or tender payment, and the defendants were 
in no default. 

5. The court are of opinion that the amount for which the 
solvent stockholders are liable is not affected by the insol- 
vency of other stockholders ; but that each solvent stockhold- 
er is hable only according to his own proportion of the stock 
held by him when the charter of the bank was repealed. 


At March term 1845, the master made his second report, 
stating the amount of the unpaid bills that had been proved 
before him, (deducting a payment of ten per cent. made by 
the receivers from the assets of the bank,) the names of the 
holders of stock when the charter of the bank expired, and 
the number of shares held by each; and a final decree was 
afterwards passed, by which said holders were charged with 
their several proportions of said amount, according to the 
number of shares of stock so held by them. And it was 
decreed, that if the said defendants should fail to pay the 
costs, an execution might issue against them all jointly. 
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Under the Rev. Sts. c. 36, §31, which provide that “the holders of stock in any bank, at 
tne time when its charter shall expire, shall be liable, in their individual capacities, 
for the payment and redemption of all bills which may have been issued by said bank, 
and which shall remain unpaid, in proportion to the stock they may respectively hold 
at the dissolution of the charter,” it was held, that a holder of bank bills purchased 
by him as trustee, is entitled to maintain a bill in equity, in his own name, withou 
joining the cestui que trust, against the stockholders, for himself, and for all othe: 
holders of unpaid bills. 

Held also, that one who buys bank bills of a broker, at a discount, under an agreement to 
keep them from circulation for a certain time, is entitled to the statute remedy against 
the stockholders, for the full amount of the bills, unless he has notice, when he buys 
them, that they are improperly issued by the officers of the bank ; but that suchasale . 
to him, by a broker, is not evidence of such notice. 

Held also, that when bills of the bank are sold by its officers, on a usurious contraét, a 
subsequent bona fide purchaser of them is entitled to recover of the stockholders the 
full nominal value thereof, without any deduction on account of the usury in the sale 
by the officers of the bank. 

Held also, that an agreement by a bank, with a holder of its bills, to convey prop- 
erty to him in payment thereof, which agreement is not executed, by reason of 
an injunction on the bank and the placing of its assets in the hands of receivers, does 
not impair the bill holder’s remedy against the stockholders. 

Held also, that when the assets of the bank are placed in the hands of receivers, the 
holders of its bills, who do not present their claims to the receivers, cannot recover 
of the stockholders the full amount thereof, but only the balance which they would 
have been entitled to recover, if they had proved their claims befure the receivers, 
and obtained part payment. 

Held also, that bill holders are not entitled to recover interest of stockholders on unpaid 
bills, 

Held also, that those who hold stock as collateral security, and those who hold it in 
trust, whether the trust does or does not appear on the books of the bank, are 
liable for the payment and redemption of unpaid bills ; and that administrators of de- 
ceased stockholders are so liable, in their representative capacity as for other debts 
of their intestates. 


Tus was a bill in equity, brought by the plaintiff, for 
himself and all other holders of bills of the Nahant Bank, 
which were unpaid on the 19th of April 1837, (when its 
charter was repealed by St. 1837, c. 214,) against the holders 
of its stock at that time. 

The facts of the case appear in the opinion of the court. 

The first argument was had at March term 1844, by B. R. 
Curtis, for the plaintiff, and by Greenleaf § Gardiner, for 
the defendants. ‘The opinion of the court, on the points 
then argued, was delivered on the Ist of July 1844, by 
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Suaw, C. J. In this bill, the plaintiff alleged that he was 
the holder of certain bills of the Nahant Bank, at the time of 
the dissolution of its charter, which have not been paid in 
full from the assets of the bank, and that the defendants were 
stockholders in said bank at the time of the dissolution of its 
charter; and he seeks in behalf of himself and of others, 
creditors and holders of the bills of said bank, to charge the 
defendants, as such stockholders, to an amount sufficient to 
pay the balance due to such holders of bills. 

At the argument, several questions were raised upon points 
similar to those that were raised in the case of Crease v. Bab- 
cock, (ante, 525,) which had not then been decided, but upon 
which an opinion has since been expressed. So far as those 
decisions go, they are to be considered as affirmed, and applied 
to the present case. 

The principal question now to be considered is, whether 
the plaintiff Grew, at the time of the commencement of this 
suit, had such an interest as a bill holder of said bank, at the 
time of its dissolution, that he could maintain a suit in equity 
on the statute, to recover of the stockholders, in proportion to 
the amount respectively held by them at the time of the dis- 
solution, the balance due to him as a holder of its bills, after 
receiving his dividend, in proportion with other creditors, of 
the assets of the bank. ie 
1. The first objection is, that he was not a holder of their 
bills, in his own right, but only as a trustee for others, and 
that as such trustee he could not maintain such suit, or, 
that if he could, he, could not do so, without joining those, 
who stood in the relation of cestuis que trust, as parties. 

It appears by the evidence, including the answers of the 
plaintiff to a cross bill filed in the case, calling upon him for 
a discovery upon this subject, that he purchased these bills ~ 
of a broker, and has always retained them ;. that he pre- 
sented them to the bank for payment, and payment was re- 
fused. He further states that he purchased them partly on 
account of his brother Edward, since deceased, and whose 
administrator he is, and partly for account of his sister, then 
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or afterwards married to Mr. James C. Alvord, who has since 
deceased. 

We entertain great doubt whether, if this beneficial interest 
in his brother and sister had continued, it would have been 
necessary to make them parties with him in this suit. He 
was the holder, having the sole legal interest. 'The object 
was simply to reduce the property to possession, and the sub- 
ject matter of the suit is negotiable bank notes payable to 
bearer, and expressly intended to pass from hand to hand with 
the utmost freedom, where the possession of the note is legal 
evidence of title, and of which the holder can always give a 
valid discharge on payment, by a simple surrender of the note. 
But the object of making a cestui que trust a party is to bind 
his interest, and to enable the adverse party, on compliance 
with the decree, to be fully exempt from all claims from the 
cestut que trust. If, therefore, it appears that all such benefi- 
cial interest is extinguished, so that, before a decree made, the 
plaintiff is the legal owner, and also the entire owner of the 
beneficial interest, it removes the objection. Now, it does ap- 
pear on the evidence that the plaintiff has become the adminis- 
trator of his brother Edward, and that his sister, Mrs. Alvord, 
has relinquished to him all her right and interest in the bills; 
and this extinguishes their beneficial interest, and vests the 
whole legal and equitable interest in him. 

2. Another ground of objection on the part of the defend- 
ants is, that they are not answerable, because these and many 
other of the bills of the Nahant Bank were disposed of clan- 
destinely, by fraud and collusion with the directors and offi- 
cers of the bank, to the injury of the stockholders; that the 
plaintiff and other holders did not receive them in good faith, 
as money or currency, but by collusion, with a knowledge 
that they were so clandestinely issued, and in fraud of the 
stockholders. 

This is a fact to be proved by the defendants alleging it; 
and upon the fullest examination, and a careful scrutiny of the 
evidence, we are satisfied that it is not proved. The plaintiff 
purchased these bills of a broker at a discount, and Bolles, the 
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broker, testifies that so far from disclosing to the plaintiff that 
_ he was selling these bills on account of the bank, he gave the 
plaintiff no information, except that he represented that the 
bank was of good standing and credit. But he further testi- 
fies, that he did not know or understand that he was acting 
for the bank, but supposed he was acting for Breed and Chase, 
who brought him the bills to negotiate on their account, and to 
whom he paid the money for the proceeds. This is strongly 
corroborated by the testimony of Breed and Chase, and by the 
answers of the plaintiff to the cross bill. He admits that it 
was understood between himself and Bolles, that the bills 
should not be put into circulation for six months, or, if they 
were so put into circulation and went into the bank within 
that time, he would redeem them. It is argued that this is 
evidence from which the plaintiff must necessarily have in- 
ferred that Bolles was acting as agent for the bank. But we 
are not satisfied that this is a necessary inference. We can 
easily conceive that individuals, taking such notes, may have 
an interest in keeping them from circulation, and be willing 
to make a discount upon them, in order to raise the money 
without putting them into circulation for a limited time; and 
therefore it by no means follows that a broker, who is em- 
ployed so to negotiate large bank notes, is employed by the 
bank or by agents acting for account of the bank. Sup- 
posing, therefore, that such a contract, if made directly with 
a bank, would be void as against the policy of the laws regu- 
lating banks and banking, and that it would be held not only 
that such an agreement to withhold the bills from circulation 
would be void, but also that the bills themselves would be 
void, (which is the strongest view for the defendants,) it 
would not follow that such bills would be void in the hands 
of a subsequent holder taking them without actual or con- 
structive notice. 

It is agreed on all hands, that this limited and qualified 
statute liability of stockholders to make good any ultimate 
loss, which might happen to those persons holding their bills 
at the time of the dissolution of the bank, should the assets of 
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the bank be insufficient to redeem them, was intended to give 
greater security and credit to bank bills than to any other 
species of negotiable contracts. But it would be a heavy clog 
upon the circulation of bank notes as currency, if each party 
taking them could be deprived of his resort to this statute 
liability of stockholders, by their showing that the bills were 
irregularly, clandestinely or corruptly issued by the officers 
intrusted by the corporation with the power of issuing them. 
Nothing short of collusion with such fraudulent officers, or 
actual notice of their fraudulent dealing, and some participa- 
tion in it by the party seeking this remedy, can deprive him 
of it. The fact that bank bills are taken of a broker at a dis- 
count, and on an agreement that they shall not be put into 
circulation within a limited period, at a time of great scarcity 
of money, when many and various financial expedients were 
resorted to, both by individuals and by corporations, is not 
constructive notice to one taking them, that they were issued 
clandestinely by the officers and not by the full authority of 
the banking corporations. ° 

3. Another objection taken to the plaintiff’s claim and right 
to maintain this action is, that in the summer of 1838, Mr. 
Alvord, being then the owner of the bills, or acting as agent 
for the owner of them, endeavored to get a settlement with 
the bank, and, after considerable negotiation, came to an agree- 
ment to receive the amount in some property which the bank 
were to give him, with six per cent. interest. This comes 
from the testimony of Mr. Davis, who was cashier of the bank. 
He states that Mr. Alvord’s proposal was to take security and 
give the bank time ; the bank, on the other hand, offered to 
pay him in property, and this offer was the substance of the 
bargain finally made. ‘This was agreed to be done between 
Mr. Alvord and the bank, and he was to come to the bank at 
a subsequent time, and consummate the bargain; but before 
the time arrived, an injunction was laid upon the bank, and 
then nothing could be done. Strictly speaking, this point is 
not raised by the bill and answer; but it was considered de 
bene esse, with an understanding that if the court should think 
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it material, such amendments of the pleadings might be made, 
as to put it in issue and enable the parties, if necessary, to go 
into a more full investigation of the facts. But we are of 
opinion that whatever the bargain was, and supposing Mr. 
Alvord fully authorized to make it, it could not avail the de- 
fendants, as an answer to this suit. If indeed the bargain had 
been carried into effect and the notes surrendered, then this 
claim could not exist; but that is not suggested. Then it is 
very obvious, that the agreement, as stated, was an accord 
without satisfaction, which was clearly no bar to the demand 
against the bank. Or, to state substantially the same ground 
in a little different aspect, it was an agreement to surrender 
the notes and release the claim for the payment of them, on 
condition of being paid in specific property, which, being a 
condition precedent, was never complied with on the part of 
the bank, and the promise, by its terms, became inoperative. 

But the strength of the defendants’ argument is, not that 
this inchoate and unexecuted agreement discharged the bank, 
but had the effect to give them time # and that, as the defendants 
are in the nature of sureties, the case is brought within the 
principle, that giving time to the principal exonerates the 
surety. 

It is difficult to perceive how this unexecuted agreement 
gave time to the principal. ‘There was a proposal to take se- 
curity and give time, but that never ripened into an agree- 
ment. ‘The agreement, as made, was to take property in sat- 
isfaction ; but no time was given to accomplish it, and had it 
been a valid agreement and made on good consideration, the 
right of the holder to use legal diligence in securing the notes, 
would not be suspended, till delivery or tender of the prop- 
erty conformably to the agreement. And whocan doubt that 
such tender would have been gladly accepted ? 

But supposing that in point of fact there had been an 
agreement by which time would be given to the bank, the 
principle relied on would not apply. It is said that nothing is 
so apt to mislead as a simile. The qualified liability of stock- 
holders for the unpaid bills of the bank, after its dissolution, 
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does establish a relation like that of principal and surety, 
in some respects ; but it differs in others, and especially in that 
particular which renders the principle in question applicable. 
The lability of the stockholders does not commence until the 
termination of the bank charter, and after other funds for paying 
the bills of the bank have failed. Is it a discharge of such 
a statute liability, that the holders of bills have, at an anterior 
period, and whilst the bank was in operation, taken collateral 
security and resorted to other means to obtain satisfaction of 
the bank, which have proved unavailing? One of the princi- 
pal grounds upon which it is held that giving time to a prin-— 
cipal is injurious to the surety, and so is held to discharge 
him, is, that it enlarges and extends his liability beyond the 
time originally stipulated, and he is entitled to the benefit of 
the maxim non in hec federa veni. By giving time, the 
surety is prevented from paying the debt himself, and seeking 
an immediate reimbursement, by suit against the principal. But 
all this is manifestly inapplicable to the case of these stock- 
holders, in their relation to the bank, because, as they were 
not sureties at the time of the supposed act of giving time, it 
did not extend their liability, or enlarge the period of its con- 
tinuance, to their detriment. Such an agreement, therefore, 
for enlarging the time of payment, had it been made by the 
bank, would not have varied the liability of the stockholders 
for such bills as remain outstanding and unpaid, at the time of 
its dissolution. 

4, It was made a question whether the plaintiff could bring 
this suit for himself and other holders of bills standing upon a 
similar footing, and having similar claims. This question 
was fully considered in the case of Crease v. Babcock, in 
which it was held, not only that he might, but that he must 
so frame his bill. All who are entitled to claim must sue as 
plaintiffs, or be allowed to come in and prove their claims be- 
fore the master ona suit brought by some for the benefit of them- 
selves and others; because, though their claims are several, the 
fund liable for them is limited, and may be insufficient to pay 
the whole ; and then they must divide the fund in proportion 
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to the amount of their respective claims as holders of bills 
having an equal and common right to the fund. And so, in 
like manner, we think that all who are liable must be made 
defendants ; for, although they are severally liable and in dif- 
ferent proportions, it is a liability to contribute to a com- 
mon fund, for the payment of certain claims of the plaintiffs; 
and if the whole amount for which all the stockholders are 
liable is not required to satisfy the full claims of the bill 
holders, then the defendants will be liable to contribute to the 
common fund such proportion of the amounts for which they 
may be held liable, as will be sufficient to satisfy the claims of 
bill holders, as actually established by the result of the suit. In 
no other way can the just proportion be established, which 
the plaintiffs are respectively to recover, if the fund is insuffi- 
cient to satisfy them, or the proportion which the defendants 
are to contribute, in case the fund is more, than sufficient to 
satisfy the claims upon it. 

5. Some questions have arisen as to the liability of, the dif- 
ferent defendants, in consequence of some peculiarity in their 
situation ; and, for the convenience of the court, they are 
divided into classes. 'The first are absolute owners of stock, 
at the time of the repeal of the charter of the bank. About 
the liability of these, there is no doubt or question. ‘The 
second class consists of those who were absolute owners of 
part of the stock held by them, and special holders of the 
residue ; that is, they held part of the stock as collateral 
security only, or in trust for others, who furnished the money 
to pay for it, but the shares stood in their own names on the 
books of the bank. These holders are chargeable in the same 
manner as if they were absolute owners of all the stock stand- 
ing in their names. The ¢hird class are holders of stock as 
trustees for others, and the trust appears on the books of the 
bank, either by its being there stated that the owners hold 
in trust for some person named, or by the owner’s being 
described as administrator. 'These also are chargeable, like 
the two former classes. The fourth class consists of those 
who hold stock as administrators of deceased stockholders. 
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They are chargeable, as for other debts of their intestates, in 
their representative capacity. | 

The case is to be sent to a master, who will make his 
report, as soon as may be, so that the court may come toa 
final decree as early as is practicable. 


The master’s report was returned at*March term 1845, and 
both parties took exceptions thereto, which were argued by 
B. R. Curtis, for the plaintiff, and by Greenleaf § Gardiner, 
for the defendants. 'The opinion of the court was delivered 
on the 4th of April 1845, by 

Suaw, C.J. This case having been referred to a master, 
it now comes before the court again, upon exceptions taken 
by both parties. | 

1. The plaintiff excepts on the ground that the master has 
not allowed interest to the claimants, upon their respective 
demands, either from the time of the dissolution of the char- 
ter, or from the time of the filing of this bill. But the court 
are of opinion that the decision of the master was correct, for 
the reasons which were given in the case of Crease v. Bab- 
cock, (ante, 568. ) : 

2. By the 1st and 4th exceptions which are very similar, the 
defendants object to the master’s report, because he allowed, 
as valid claims of holders of bank bills, sundry promissory 
notes of the Nahant Bank, which do not appear to have been 
issued as currency, or to answer the purpose of bank bills 
within the meaning of the statute which makes stockholders 
personally liable, but, on the contrary, to have been issued 
upon unlawful agreements that the same should not be pre- 
sented for certain fixed periods, so as to answer the purpose of 
promissory notes on time, and to have been discounted for 
_ loans issuing to said bank, at usurious rates of interest. 

The grounds upon which these exceptions are founded, as 
we understand them, are, not that these bills were obtained at 
the bank, or immediately from the officers of the bank; but 
that they were purchased of brokers, under an understanding 
that they should not be returned to the bank within some 
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limited terms, and that they were purchased at various rates 
of discount. 'They were, however, bank notes in the usual 
form, payable at the bank, on demand, to the bearer. On 
these grounds, it is argued that the purchasers of these bills had 
reason to believe that the persons of whom they purchased 
were agents of the bank, and therefore that such purchases 
constituted usurious and unlawful contracts between the pur- 
chasers and the bank. But the evidence, we think, does not 
warrant this gonclusion. Bank bills are intended to circulate 
in the freest possible manner, to pass by mere delivery, and 
constitute a species of security of which possession is proof of 
property. It is often impossible for a bond fide bill holder to 
produce any other evidence of title. On the former hearing 
of this case, it was decided, that the purchase of a bank bill 
at a discount, and even on an agreement of the purchaser to 
withhold it from going into the bank for a certain time, was 
not evidence from which an inference could be drawn, that 
the contract was made with the bank, or for account of the 
bank. It is quite consistent with the supposition that the 
seller has some purpose of his own to subserve, in preventing 
such bills from being returned. ‘'T'o deprive the holder of the 
benefit of such security, it must appear that he has obtained 
the bill by fraud or collusion with the officers or agents of the 
bank, or received it of a party who has so obtained it, with 
actual notice of the fact. These exceptions, therefore, can- 
not be sustained. 

3. The next exception taken by the defendants is, that the 
notes above described were allowed in full, without deducting 
threefold the interest taken thereon, according to the statute 
against usury. Rev. Sts. c. 35, $ 2. 

If we are right in the view we have taken dbove, the hold- 
ers of these notes were purchasers from those who had an 
apparent title by possession; there was no contract in the 
purchase, between them and the bank, and of course no usu- 
rious contract. If this were in other respects a case for the 
application of the statute providing for the deduction of three 
times the amount of interest taken or reserved on a usurious 
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contract, we think the facts proved in this case are not such 
as to warrant it. 

4, The next exception is, that the master allowed the 
claims according to the face of the bills presented and proved, 
without deducting any thing for the discount, when they were 
purchased at a discount; whereas he should have allowed 
only the amount which the claimants respectively paid for 
the bills. 

In this respect we think the decision of the master was 
right. In the case of Crease v. Babcock, it was held that the 
right to recover of the stockholders was not limited to those 
who held one or more bills at the time of the dissolution of the 
charter; but that they might continue in circulation, and that 
the right to the remedy against stockholders was incident to 
the bills and passed with them, and that the production of 
the bills was proof of title. Ifthe original holder had proved 
the bills, he would recover the whole amount. His transfer 
to another is not a mere equitable assignment, but is an entire 
transfer of the whole legal and equitable title ; and we think, 
therefore, that such a holder is entitled to recover the par val- 
ue, as the original owner would have done. 

5. The next exception is, that the master has allowed the 
full amount of certain bank bills which had not been proved 
against the assets of the bank in the hands of the receivers ; 
whereas he ought to have charged against the same the amount 
of the dividends which the holders of such bills would have 
received if they had so proved, by means of which the claims 
against the stockholders individually would have been re- 
duced by the like amount. 

- This exception, we think, is well taken, and must be sus- 
tained. The first and natural fund for the payment of the 
debts of the bank is the assets of the bank itself. The stock- 
holders are liable in their individual capacity, by force of the 
statute upon which this bill in equity is founded, for the bills 
‘which shall remain unpaid.”’ A reasonable construction of 
this clause, we think, is, shall remain unpaid after other 
means, which are first liable, shall have been applied and 
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proved insufficient. We are of opinion, therefore, that these 
claimants ought not to recover a larger amount against these 
individual stockholders, than they would have done had they 
presented their claims to the receivers and taken a dividend 
in common with the general creditors. 

It was intimated, that this case might fall within a rule in 
equity, that where one creditor has a claim upon two funds, 
and other creditors upon one of them only, he may charge the 
whole of his claim upon the fund not chargeable to the other 
creditors, so as to leave them a larger share of the common 
fund; Kendall, ex parte, 17 Ves. 520, and Dorr v. Shaw, 4 
Johns. Ch. 17; so that these bill holders, having a claim upon 
the general fund, and also against the stockholders in their pri- 
vate capacity, might claim their whole amount of the pri- 
vate stockholders, leaving a larger amount. of the general 
assets to the other creditors, who have no such claim on the 
stockholders.. But we think the rule does not apply, because 
the two funds are not equally lable; but that the statute es- 
tablishes an order of priority, by which the individual stock- 
holder becomes secondarily liable only, after the prior fund . 
has been exhausted. This exception, we think, must be 
sustained. 


The case was recommitted to the master, who made a 
second report, on which a final decree was passed on the 10th 
of April 1845. 


Tae OcretHorre Steam Saw Mint Company vs, Winuiam 
C. Perxins & Trustee. 


By St. 1794, c. 65, and Rev. Sts. c. 109, and until S¢. 1845, c. 188, took effect, a person, 
who was charged as trustee in the process of foreign attachment, had no remedy for 
his costs and expenses, if the effects in his hands, belonging to the principal defend- 
ant, were insufficient to discharge them 


T'u1s action was brought at tne April term of the court of 
common pleas, in 1844. On. the first day of that term 
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William A. Cheever, who was summoned as trustee of the 
principal defendant, appeared by his attorneys, and filed a gen- 
eral answer, stating that, at the time when the writ was served 
on him, he had not any goods, effects or credits, in his hands, 
or possession, belonging to the said defendant, and submit- 
ting himself to be examined on oath. On the same day, the 
plaintiffs’ counsel filed interrogatories, to which said Cheever, 
on the ninth day of said term, filed his answers on oath, dis- 
closing the amount of eighty nine cents only in his hands, 
belonging to the principal defendant. At a subsequent term 
of said court, the plaintiffs recovered judgment against the 
principal defendant, and their counsel moved that said Chee- 
ver be charged as trustee, upon his answers. His counsel 
contended that he ought not to be charged as trustee, inas- 
much as he had been put to trouble and expense, and his legal 
fees for travel, attendance, &c. amounted to more than thirty 
dollars, and if he should be adjudged to be trustee of said 
defendant, he should have judgment against the plaintiffs for 
the balance of his costs, after deducting the amount in his 
hands. But the court ruled that he should be charged as 
trustee, and have no judgment for costs. 'T'o this ruling the 
said trustee alleged exceptions. 

Dudley, for the trustee. 

Andrew, for the plaintiffs. 

Suaw, C. J. The only question in this case is, whether 
upon the facts disclosed the trustee can have a judgment 
against the plaintiffs for his costs. This depends upon the 
construction of the Rev. Sts. c. 109, $$ 49, 50, 51. 

_In order to arrive at the true construction of these provis- 
ions, it maybe useful to see how the law previously stood. 
By St. 1794, c. 65, $ 3, it was provided, that if a trustee were 
discharged, having come into court the first term, he should 
have a judgment for his taxable costs, against the plaintiff; 
and so, by $ 4, where the plaintiff did not support his action. 
But where the action was supported and the trustee charged a» 
having effects, it is believed that no legal provision was made 
for allowing costs, prior to 1830. The practice, it is under- 
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stood, was, in such case, for the trustee, when called on to 
pay over on execution, to deduct from the effects in his 
hands the amount of his reasonable costs, and pay over the 
residue. If the creditor were dissatisfied with the amount of 
such deduction, his only remedy was to bring scire facias ; 
and if upon scire facias brought to charge him with a surplus 
beyond what he had paid, it appeared to the court that he 
had deducted only his reasonable costs, the allowance was 
confirmed, and he was discharged ; otherwise, the plaintiff 
had judgment for the surplus. . 

By St. 1829, c. 128, (passed on the 13th of March 1830,) 
it was provided, that a person summoned as trustee might 
retain out of the effects of the principal debtor an amount 
sufficient to pay his reasonable counsel fees, and other neces- 
sary expenses occasioned by his being summoned and ad- 
judged trustee ; the amount to be so retained, &c. to be de- 
termined by the court before whom he might be adjudged 
trustee. ) 

Such was the state of the law when the revised statutes 
were passed ; and it appears to us that they were not intend- 
ed to make any change in this respect. Sect. 49 of c. 109 
declares in general terms that, ‘if any person summoned as 
trustee shall appear at the first term, and submit himself to 
an examination upon oath, he shall be allowed his costs for 
travel and attendance, and such further sum as the court 
shall think reasonable, for his counsel fees and other neces- 
sary expenses.”’ ‘T‘his general provision, however, must be 
taken with reference to the preéxisting and to the ensu- 
ing provisions of the revised statutes, showing how these 
costs are to be allowed and paid. Sect. 50 directs that, “if 
such person shall be adjudged a trustee, his said costs and 
charges shall be deducted and retained out of the effects in 
his hands; and he shall be chargeable for the balance only.” 
Sect. 51 enacts that, ‘if such person shall be discharged by 
reason of his having no effects in his hands, or because the 
plaintiff shall not recover judgment against the principal de- 
fendant, or for any other cause, his said costs and charges shall 
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be paid by the plaintiff, and the trustee shall have judgment 
and execution therefor accordingly.” 

Under these provisions, we think this trustee has no 
remedy for his costs, except to retain the amount out of 
what is in his hands, small as it is, and madequate as it is 
to pay his costs. He cannot claim as one entitled to be ad- 
. jadged not a trustee, under $51; because the plaintiffs do 
recover judgment, and he has effects in his hands, and there- 
fore is not entitled to have a judgment and execution against 
the plaintiffs. Under $ 50, he can only deduct and retain 
out of the effects in his hands, whether the amount be smal 
or large. The case was probably overlooked by the legisla- 
ture, where a trustee would be charged as having some goods 
or effects in his hands, but insufficient to cover his costs. 
This casus omissus, if it was one, has now been provided for 
by St. 1845, c..188, which authorizes a judgment, in such 
. case, against the plaintiff. | 
Exceptions overruled. 


Josnua H. Warp vs. Soton Jenxins & others. 


An assignee of a bankrupt, under the United States bankrupt act of 1841, may maintain 
an action in his own name, in a state court, for the breach of a covenant made with 
the bankrupt. 


THIs was an action of covenant broken, brought by the as- 
signee of ‘Thomas Cushing, a bankrupt, on a covenant made 
by the defendants with said Cushing, on the 21st of August 
1835. The defendants moved the court to quash the writ 
and declaration, ‘‘ because it appears by the said writ and 
declaration that the said Joshua H. Ward brings this suit as 
assignee, under the late bankrupt law of the United States, 
of Thomas Cushing, a bankrupt, upon a covenant alleged to 
have been made by said defendants to said Cushing, before 
his bankruptcy ; and that such a suit is only cognizable by 
the circuit and district courts of the United States ” 
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Fletcher & Sewall, in support of the motion. By the con- 
stitution of the United States, art. 1, $ 8, and art. 3, $$ 1, 
2, congress has power to pass uniform laws on the subject of 
bankruptcies throughout the United States; and the judicial 
power of the United States is vested in one supreme court, 
and such inferior courts as congress may, from time to time, 
order and establish, and extends to all cases in law and equity, 
arising under the constitution and laws of the United States. 
The bankrupt law of 1841, under which the plaintiff was ap- 
pointed assignee, confines him, in the institution of actions, as 
such, to the courts of the United States. Section 3 author- 
izes an assignee, who shall be “‘ appointed by the proper court,”’ 
(that is, a court of the United States,) to sue and defend, 
‘subject to the orders and directions of such court.”? Section 
6 enacts that “the district court in every district shall have 
jurisdiction in all matters and proceedings in bankruptcy 
arising under this act, and any other act which may hereafter . 
be passed on the subject of bankruptcy; the said jurisdiction 
to be exercised summarily, in the nature of summary pro- 
ceedings in equity ;” and this jurisdiction is declared to 
“extend to all matters and things to be done under and in 
virtue of the bankruptcy.” This jurisdiction was intended 
to be exclusive ; so that the business may be summarily set- 
tled in the United States courts. Section 8 gives concurrent 
jurisdiction to the circuit and district courts, and limits the 
commencement of all suits, touching the property and rights 
of property of the bankrupt, to two years after the decree of 
bankruptcy, or the accruing of the cause of action. This 
limitation, to be effective, must confine suits to the United 
States courts. In Hx parte Christy, 3 How. 312, 321, Story, 
J. says, ‘the obvious design of the bankrupt act of 1841 was 
to secure a prompt and effectual administration and settlement 
of the estate of all bankrupts within a limited period. For 
this purpose it was indispensable that an entire system, ade- 
quate to that end, should be provided by congress, capable of 
being worked out through the instrumentality of its own courts, 
independently of all aid and assistance from any other tribu- 
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nals over which it could exercise no effectual control.” See 
also Mitchell v. Great Works Milling §& Manuf. Co. 2 
Story R. 655-661. 

Congress cannot confer on the state courts jurisdiction of 
an action, the right to which is created by a law of the 
United States. 3 Story on Const. U.S. $$ 1742-1749. See 
also 1 Kent Com. (3d ed.) 395-403. Martin v. Hunter, 1 
Wheat. 330. Houston v. Moore, 5 Wheat. 27, 49. Parsons 
v. Barnard, 7 Johns. 144. 

An assignee of a foreign bankrupt cannot sue in his own 
name, in a state court, on a demand not negotiable ; but must 
sue, if at all, in the name of the bankrupt. Byrne v. 
Walker, 7 8S. & R. 483. Blane v. Drummond, 1 Brock. 
62. E'state of Merrick, 2 Ashm. 485. An assignee of a 
bankrupt here can have no greater power. If he can sue at 
all, it must be in the bankrupt’s name. It is a general prin- 
ciple, that a chose in action cannot be sued in the name of 
‘an assignee. 

G. Minot, for the plaintiff. 1. The 3d section of the 
bankrupt act authorizes assignees to sue and defend as fully, 
to all intents and purposes, as the bankrupt himself might. 
In 2 Story R. 656, Story, J. says, congress has no right to 
require the state courts to entertain suits for the objects and 
purposes of the bankrupt act; and that the states have a 
right to restrict the judicial functions and jurisdiction of their 
courts, and refuse to allow suits to be brought there, arising 
under the laws of the United States. He does not say that 
the state courts have no jurisdiction of such suits, but the 
contrary is implied in what he does say. Foreign corpora- 
tions may sue in the state courts. 1 U.S. Digest, Corpora- 
tion, Xil. ’ 

2. Considering the bankrupt act as a foreign law, the 
plaintiff could not sue in his own name. Story’s Conflict of 
Laws, § 565. Orrv. Amory, 11 Mass. 25. But that act is 
not a foreign law ; and all the parties to this action are citi- 
zens of this State and of the United States, and are bound 
_by the laws of congress. ‘The present is a question of right, 
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and not of remedy, and the plaintiff, by the bankrupt act, 
has a right to sue in his own name. 9 Amer. Jurist, 42. 
Lombard Bank v. Thorp, 6 Cow. 46. Alivon v. Furnival, 
1 Crompt. Mees. & Rosc. 277, and 4 Tyrw. 751. Carnegie 
v. Morrison, 2 Met. 381. Under the bankrupt act of 1800, 
an assignee was allowed to sue in his own name.on demands 
not negotiable. Brown v. Cuming, 2 Caines, 33. M’ Me- 
nomy V. Ferrers, 3 Johns. 71. Kelly v. Holdship, 1 Browne, 
36. See also Cornwell’s Appeal, 7 Watts & Serg. 305. 

3. Congress have authority to give jurisdiction to the state 
courts to entertain suits brought by assignees of bankrupts. 
This court so held, in Day v. Laflin, 6 Met. 280. 

Dewey, J. The question raised in the present case is, 
whether the assignee of a bankrupt under the United States 
bankrupt law of 1841, c. 9, can maintain an action in the 
state courts of Massachusetts, in his own name, as such as- 
signee, upon a contract under seal, made by the defendants 
with the bankrupt before his bankruptcy. 'The defendants 
insist that such action cannot be maintained; and this posi- 
tion they attempt to support upon two grounds. Ist. Upon 
general principles of constitutional law applicable to the ju- 
risdiction of state courts in matters arising under statutes 
enacted by the congress of the United States. 2d. Upon 
the effect to be given to the various provisions of the bank- 
rupt act itself, which, it is contended, confers exclusive juris- 
diction, of all suits, in relation to the property and debts of 
the bankrupt, upon the courts of the United States. _ 

1. The first of these positions, it will be readily seen, 
opens a wide field for investigation, and upon a point as to 
which there has been some diversity of views; the question 
of the respective jurisdictions of the state and national tribu- 
nals being one not always free from difliculty and doubt. 

It was early suggested, that under the provisions of the 
constitution of the United States, art. 3, providing “that the 
judicial power of the United States shall be vested in one 
supreme court, and in such inferior courts as the congress may 
from time to time order and establish,” an exclusive jurisdic- 
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tion, in all matters arising under the laws of the United 
States, would be assumed by the courts of the United States, 
to the manifest inconvenience of the citizens, and in deroga- 
tion of the rights of sovereignty of the individual States. 
But, in opposition to this, the advocates of the constitution 
declared that in every case in which the state courts were not . 
expressly excluded by the acts of the national legislature, 
those courts “will take cognizance of the causes to which 
those. acts may give birth. The judiciary power of every 
government looks beyond its own local or municipal laws, and 
in civil cases lays hold of ‘all subjects of litigation between 
parties within its jurisdiction, though the causes of dispute 
are relative to the laws of the most distant part of the globe.” 
Federalist, No. 82. 

Practically, it was soon found that the course of legislation 
by congress was sufficiently liberal in the matter of jurisdic- 
tion of the state courts; for, in many instances, direct enact- 
ments were made, authorizing not only civil actions, in certain 
cases arising under the laws of the United States, to be insti- 
tuted in the state courts, but also conferring upon those courts, 
to some extent, a concurrent jurisdiction in the matter of 
crimes and offences arising wholly under the laws of the 
United States. A somewhat latitudinarian construction pre- 
vailed as to the extent of jurisdiction of the state courts, in 
the early period following the adoption of the constitution of 
the United States. The statutes of congress conferring upon 
the state courts the authority to take cognizance of criminal 
offences punishable only under such statutes, to sustain actions 
qui tam to recover penalties and forfeitures solely accruing 
under United States legislation, and others of like character, 
have, in later periods, been generally deemed unauthorized — 
enactments. United States v. Lathrop, 17 Johns. 4. But ac- 
tions upon contracts or bonds executed in reference to some 
duty or liability arising under a statute of the United States, and 
creating debts or obligations differing in no other respect from 
those within the ordinary state jurisdiction, have been directly 
sanctioned by judicial decisions. United States v. Dodge, 
14 Johns. 95. 
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The jurisdiction. assumed by the state courts, in matters 
arising under the United States laws, has not been limited 
to the case where jurisdiction has been expressly conferred 
upon them by the statute itself. Independently of any such 
source of authority given them in direct terms, it seems to 
have been always maintained, that where there was not in 
the constitution, or the statute itself, a limitation or restriction 
confining the jurisdiction to the United States courts, and 
thus excluding state jurisdiction, the fact that the cause of 
action arose under certain rights acquired by a statute of the 
United ‘States was no sufficient objection to the jurisdiction 
of a state court. The practice, under the earlier bankrupt 
law, (St. of April 4th 1800,) of instituting actions in the 
state courts, by assignees appointed under the provisions of 
that law, was very general; but I have searched in vain for 
any case where the right to institute such actions was con- 
troverted or denied. Cases of this character are found in 
Brown v. Cuming, 2 Caines, 33; Barstow v. Adams, 2 
Day, 70; Assignees of Barclay v. Carson, 2 Hayw. 243; 
Kelly v. Holdship, 1 Browne, 36; and Sullivan v. Bridge, 
1 Mass. 511. These cases were strongly contested, and some 
of them by eminent counsel. Though contested on the point 
of the right of the assignee to institute a suit, the objection 
relied upon was one arising from the nature of the claim in 
the particular case. ‘The broader ground, that an assignee of a 
bankrupt could in no case maintain an action in a state court, 
was not suggested, though equally fatal to the action, if the 
position be now well taken. 

I apprehend that the able and learned commentaries of 
Chancellor Kent and Mr. Justice Story, in which this ques- 
_ tion of state jurisdiction in matters arising under the United 
States laws is considered, will furnish no authority for sustain- 
ing the position that the state courts can exercise no jurisdic- 
tion in matters arising under the provisions of a statute of the 
United States. On the contrary, Mr. Justice Story, 3 Const. 
U. S. § 1749 says, “congress may indeed permit the state 
courts to exercise a concurrent jurisdiction in many cases; 
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but those courts then derive no authority from congress over 
the subject matter, but are simply left to the exercise of such 
jurisdiction as is conferred on them by the state constitution 
and laws.”’ Chancellor Kent (1 Com. 3d ed. 397,) says, “state 
courts may, in the exercise of their ordinary, original and right- 
ful jurisdiction, incidentally take cognizance of cases arising 
under the constitution, the laws and treaties of the United 
States.” And this, I suppose, is the true principle upon which 
the jurisdiction is in such cases exercised; not upon the 
ground of a judicial authority conferred, as such, by a law of 
the United States, but as the ordinary jurisdiction of the 
state court; acting indeed, in the particular case, upon legal 
rights which may have been created, or materially affected 
by the legislation of congress. The state courts are to give 
force and effect to a law of congress, as the supreme law of 
the land. It is the law of Massachusetts; as much so asa 
statute enacted by her own legislature ; deriving its vitality 
from another source, but of equal and it may be of para- 
mount authority. 

These views furnish the answer to the argument for the 
defendants, drawn from the course of decisions which have so 
generally, but not universally, been made in the state courts, 
denying the authority of assignees of a bankrupt, under a 
foreign bankruptcy, to maintain actions in the state courts, 
in their names, and in their capacity of assignees. Those 
were cases of assignees created as such solely by foreign 
governments, and by force of laws not operative in the States 
composing our Union. ‘To have permitted actions to be 
instituted by such assignees would probably have required 
the giving of full force and effect to the assignment in bank- 
ruptcy, on transferring the property of the bankrupt that 
might be within our jurisdiction, to the prejudice of the 
interests of creditors living in this Commonwealth, probably 
upon much the same principle and for the same reason that 
we refuse to sustain actions in the name of administrators 
or executors appointed by the authority and under the laws 
of other States; namely, that we may not aid in the with- 
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drawal of assets from our own jurisdiction, without first 
securing the proper distribution among our domestic credit- 
ors. But we stop here. We give full force and effect to the 
laws of other States creating bodies corporate, and investing 
certain individuals with power to sue in a corporate name. 
Nobody, we syppose, would doubt the propriety of maintain- 
ing an action in the name of a corporation, legally created 
such by a statute of the United States. 

Without pursuing these illustrations further, we think, so far 
as the point now under consideration is involved, the true 
principle is very clear. The national government has the 
power to pass a barkrupt law; to declare what shall consti- 
tute acts of bankruptcy, and under what circumstances a 
debtor shall be deprived of all personal control of his property ; 
and to provide for the appointment of his legal representa- 
tive, and vest in such representative all the rights of the 
bankrupt as to the institution of suits at law in his own 
name, as fully and effectually as the same would vest in an 
administrator appointed by the provisions of a state law. 

It was urged, that to sustain this action would be in viola- 
tion of the general rule that a chose in action must be en- 
forced by a suit in the name of the original promisee. But 
in truth there is no more a violation of this general principle 
in one case than in the other. In both, the original party, 
who should thus sue in his own name, has ceased to exist as 
a legal person capable of instituting a suit on the contract. 
The bankrupt law, $ 3, vests all the property in the assignee, 
and confers upon him full power to sue —as full as the 
bankrupt had; and a debt due to the bankrupt from any 
person is such right of property, and does thereby vest in 
the assignee, as was held in Mitchell v. Great Works Mil- 
ling §& Manuf. Co. 2 Story R. 648. The assignee thereby 
becomes the legal representative of the bankrupt, and entitled 
to sue in his own name, in the capacity of assignee, and this 
by force of a general law having effect throughout the whole 
Union. 

2. We are then brought to the second question, whether 
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the statute itself has given exclusive jurisdiction, in all that 
concerns the property, real and personal, of the bankrupt, to 
the courts of the United States. 

So many practical inconveniences would result from such 
a construction of the statute, and it is so far at variance with 
the ordinary course of legislation, in withdrawing the collec- 
tion of debts from the local tribunals, that it may reasonably 
be required that the party asserting the proposition should 
establish it by clear and obvious provisions, found in the 
terms of the statute. 

This exclusive jurisdiction in the courts of the United 
States is supposed to be conferred by the provision, in $6 
of the act, ‘that the district court, in every district, shall 
have jurisdiction in all matters and proceedings in bank- 
ruptcy arising under this act,” and in the further provision 
in the same section, giving jurisdiction ‘as to all acts, mat- 
ters and things to be done under and in virtue of the bank- 
ruptcy.”’ It is conceded that here is given full jurisdiction 
to the district courts in the matter above recited. But this 
may be so, and yet the jurisdiction may not be exclusive ; 
as the words of the statute may have their full force and 
effect, without construing them as imposing absolute restric- 
tions upon the state courts in the matter of jurisdiction of 
the same subjects. 

The provision of $ 3, that ‘‘ the assignees may sue and de- 
fend, subject to the orders and directions of such court,’ is 
cited as sustaining the exclusive jurisdiction of the courts of 
the United States in all suits, but fails of sustaining that posi- 
tion. In £z parte Christy, 3 How. 319, Story, J. in giving 
the opinion of the court, seems to consider that the phrase, 
“subject to the orders and directions of the district court,” 
was intended to give the district court supervision of cases 
pending in the state courts, as well as those pending in the 
district courts; not that the state courts might not entertain 
jurisdiction in relation to the property of the bankrupt, or aid 
in enforcing the collection of debts due to him; but that such 
suits, while pending in the state courts, were under the con- 
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trol and supervision of the courts of the United States.* 
‘‘ Congress,’’ it is said, “‘did not intend to trust the working 
of the bankrupt system solely to the courts of twenty six 
States.” 

In the diversity of views which has existed upon the 
subject of the supervision that may be exercised over the pro- 
ceedings in the state courts by the United States courts, no 
judicial opinions that have been given have assumed the 
position, that the state courts were absolutely excluded from 
entertaining suits concerning the property or debts of a bank- 
rupt. The point of controversy has been, not whether the 
state courts might not take jurisdiction of suits in relation to 
the property of the bankrupt, when acting in cooperation 
with the courts of the United States, and governed by their 
decisions, and applying their rules of law ; but whether the 
United States courts had not a controlling power that might 
be exercised. See Mitchell v. Great Works Milling & 
Manuf. Co. 2 Story R. 648. 

It was further urged in the argument for the defendants, 
that the provisions of $8 of the bankrupt act, that no suit at 
law or in equity shall in any case be maintained touching the 
property of the bankrupt, ‘‘in any courts whatever, unless 
the same shall be brought within two years after the declara- 
tion and decree of bankruptcy,’’ clearly supposes an exclu- 
sive jurisdiction of all suits, in a matter concerning the prop- 
erty of a bankrupt, is vested in the courts of the United 
States. We do not perceive that this consequence follows, 
If the provision be a general one, as its words import, and it 
is intended to apply to all cases in bankruptcy, it is a statute 
of binding efficacy every where, and will be regarded as well 
in the state courts as in those of the United States. It will 
not, like the ordinary statute of limitations, be deemed a local 
law, to be administered in the particular State in which it 
was enacted, but a general law, applicable to each and every 
State of the Union, and to be of force and effect in all courts, 
state or national. 


——_. 


* See Stinson v. McMurray, 6 Humph. 339. 
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As yet, the statute is too recent to authorize us to expect, 
in the volumes of the reports of the various state courts that 
have been published, to find many cases of suits by assignees 
under the bankrupt act of 1841. We doubt not that many 
such will appear hereafter. Two such cases are already 
before us. In Cornwell's Appeal, 7 Watts & Serg. 305, where 
a question arose as to the right of property in the avails of 
certain real estate, the assignees of a bankrupt were parties, 
claiming the same in their capacity of assignees, and their 
claim was allowed, and the money ordered to be paid to 
them. In Lajlin v. Day, 6 Met. 280, a writ of error was 
sued out by an assignee, and though contested on other 
grounds, neither in this or the preceding case was any 
doubt suggested as to the jurisdiction of a state court of an 
action by an assignee on contracts and liabilities of the debt- 
ors of the bankrupt.* The result to which we come is, that 
the state courts have jurisdiction in cases like the present ; 
that no exclusive jurisdiction, in suits concerning the prop- 
erty of the bankrupt, attaches to the courts of the United 
States in consequence of the rights of the assignee being 
acquired wholly under a law of the United States, nor is 
created by any provisions of the act itself, limiting and re- 
straining suits by assignees, and requiring them to be imsti- 
tuted exclusively in the courts of the United States. 

Motion to dismiss overruled. 


* See Ames v. Gilman, (ante, 239.) Comstock v. Grow tZ Verm 5]5. 
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Cuarutes A. Savoye & others vs. Wittiam H. Marsy- 
& others. ys 


A firm in this State made a note payable to their own order, and indorsed it to a firm in 
New York. Held, that a discharge of the makers and indorsers, under the insolvent 
laws of this State, was not a bar to an action against them, on the note, by the indor- 
sees, who had not proved their claim thereon, under those laws. 


Assumpsir on this note: ‘ Boston, Oct. 3d 1843. Ten 
days after date, we promise to pay to the order of W. H. 
Marsh & Co. two hundred and fifty six dollars, value received. 

Marsh, Hovey & Glines.”’ 

The parties submitted the case to the court on the state- 
ment of facts which follows: 'The defendants made the note 
declared on, and indorsed it, by the name of “ W. H. Marsh 
& Co.” to the plaintiffs, before its maturity. The plaintiffs. 
then were, and ever since have been, copartners in business, 
and inhabitants of and residents in the city and State of New 
York. The defendants then were, and for a long time after- 
wards continued to be, inhabitants of Lowell, in this Common- 
wealth. T'wo of the defendants, viz. J. M. Hovey and A. 
Glines, on the 18th of January 1844, made application to a 
master in chancery, in the county of Middlesex, for the bene- 
fit of the insolvent law of this Commonwealth, and such pro- 
ceedings were thereafter had, that on the Ist of March 1844, 
the said master granted to them a certificate of discharge from 
all their debts, pursuant to the provisions of said insolvent 
law. All the proceedings before the master were in due 
form. 

It was agreed by the parties that Marsh should be de- 
faulted; and that, if the court, upon the foregoing facts, 
should be of opinion that the plaintiffs can maintain their ac- 
tion against Hovey & Glines, they should be defaulted; and 
that, if the court should be of opinion that the plaintiffs can- 
not maintain their action, they should have leave to discon- 
tinue against Hovey & Glines, paying them costs, and should 
take judgment against Marsh alone. 


MARCH TERM 1845. 595 


Savoye & others v. Marsh & others. 


C. H. Warren, for the plaintiffs, cited Braynard v. Mar- 
Shall, 8 Pick. 196. 

E. Smith, for the defendant, cited Osborn v. Adams, 18 
Pick. 245; Agnew v. Platt, 15 Pick. 417; and Betts v. 
Bagley, 12 Pick. 572. 

Dewey, J. We are fully aware of the difficulties that arise 
in deciding questions involving the validity of insolvent laws 
enacted by the authority of one State, and attempted to be 
applied to citizens of other States. There has not been an 
entire uniformity of opinion as to the actual decisions of the 
supreme court of the United States upon this subject. We 
have supposed that it was the opinion of a majority of the 
members of that court, that a discharge under a state insol- 
vent law had no effect upon the rights of a party to a contract, 
where such party was not a citizen of the State in which such 
discharge was granted, and when the contract was not, by its 
terms, to be performed within the State enacting such insolvent 
law. Such was the doctrine of Braynard v. Marshall, 8 
Pick. 196. Similar views were expressed by this court in the 
opinions given in the cases of Betts v. Bagley, 12 Pick. 580, 
and Agnew v. Platt, 15 Pick. 417. 

The principle already stated, and which is sufficient for the 
present case, embraces the exception, that the contract is not, 
by its terms, to be performed in the State enacting the in- 
solvent law. | 

The decided cases seem to go further, and hold the doctrine, 
that state insolvent laws can only operate upon those who 
are citizens of the State in which such law is _ enacted. 
In Springer v. Foster, 2 Story R. 387, Mr. Justice Story says, 
‘‘the settled doctrine of the supreme court of the United 
States is, that no state insolvent laws can discharge the obli- 
gations of any contract made in the State, except such con- 
tract is made between citizens of that State.” As sustaining 
the same principle, I will refer to Shaw v. Robbins, in 12 
Wheat. 369, note ; Ogden v. Saunders, 12 Wheat. 213 ; Boyle 
v. Zacharie, 6 Pet. 348, 635; Woodhull v. Wagner, 1 Bald. 
296 ; and Frey v. Kirk, 4 Gill & Johns. 509. . 
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It seems also to be held that this restriction upon the power 
of the individual States, limiting the operation of their in 
solvent laws to their own citizens, is to be as much regarded 
by the state judicial tribunals as by the federal courts. 6 
Wheat. 131. 1 Bald. 296. 4 Gill & Johns. 509. 

The distinction, as to the forum where the party elects to 
institute his action, may be very material in regard to all that 
is mere remedy. ‘The state courts may, in all actions insti- 
tuted therein, give full force and effect to their own laws.as 
to forms of proceeding, rights of attachment, holding to bail; 
imprisoning the body on execution, and the like; but a state 
insolvent law, operating upon the contract directly, and dis- 
charging the party from all liability thereon, must, as to those 
to be affected by it, have the same operation in both tri- 
bunals. If it be a constitutional law — if, in its provisions, it 
do not transcend the limits of state authority —it must be 
valid in all tribunals, state or national; if otherwise, it 
must be held invalid and inoperative in all. 

The case of Braynard v. Marshall, 8 Pick. 196, was a case 
where the action was instituted in a different State from that 
which had enacted the insolvent law, and it may be supposed 
that, for this reason, the discharge under the insolvent law 
of New York was held inoperative in that case; but we ap- 
prehend that the decision was placed upon the broad princi- 
ple, that the discharge under the insolvent law of New York 
was invalid every where except as against citizens of the State 
of New York ; and that if such suit had been instituted in the 
State of New York, by the same party, (a citizen of Massachu- 
setts, ) the tribunals of New York would, under the decisions 
of the supreme court of the United States, have held a dis- 
charge obtained under their laws moperative as respects a 
citizen of Massachusetts. 

The promissory note which is the subject of the present 
action was made by the defendants at Boston, payable in ten 
days after date to the order of W. H. Marsh & Co. and in- 
dorsed by the payees to the plaintiffs, who then were, and still 
continue to be, citizens and residents in the State of New 
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York. The note was not, upon its face, made payable at 
any particular place, and was therefore legally payable to the 
holder. The makers of this note, by giving it a negotiable 
character, contracted with whomsoever might be the legal 
indorsee at the time it became payable, to pay him the same; 
and the plaintiffs having become such indorsees, it is to all 
intents and purposes a contract with a citizen of the State of 
New York, and to be dealt with as any other contract made 
by a citizen of Massachusetts with a citizen of New York. 
We are therefore of opinion that, upon the facts stated by the 
parties, the plaintiffs are entitled to judgment. 

We assume that the plaintiffs are bond fide holders of the 
note, and that it has been actually, and not colorably, trans- 
ferred to, and is now holden by citizens of New York, who 
became parties thereto before its maturity. 

According to the agreement of the parties, all the defend- 
ants are to be defaulted, and judgment is to be rendered for 
the plaintiffs. 


Joun Fiske vs. Witt1am Foster. 


A bill of exchange was drawn, in the State of Maine, by a citizen of that State, in favor 
of another citizen of that State, upon a citizen of this State, who accepted the same. 
Held, that a discharge of the acceptor, under the insolvent laws of this State, was not 
a bar to an action against him, on the bill, by the payee, who had not proved his 
claim thereon under those laws. ; 

The statute of Maine, which enacts that in an action on a bill of exchange drawn or 
indorsed in that State, payable in this State, and protested for non-payment, the holder 
shall recover three per cent. damages, in addition to the contents of the bill and in- 
terest, does not entitle the holder to recover those damages in a suit brought against 
the acceptor in the courts of this State. 


Tis was an action of assumpsit, commenced July 9th 1844, 
on the following bill of exchange: ‘Bangor, March 13th 
1841. Sixty days after date, please pay to John Fiske, or 
order, the sum of one thousand dollars, for value received, and 
charge the same to account of your obedient servant, Joshua 
Hersey, jr. Tio William Foster, Esq., Boston.” There were 
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also the money counts, and a count for three per cent. damages, 
on the statutes. The writ was made returnable to the court 
of common pleas, and the action was removed into the su- 
preme judicial court on the affidavit of the defendant, pursu- 
ant to St. 1840, c. 87, $ 3. 

At the trial before Shaw, C. J. it appeared that the defend- 
ant accepted the said bill on presentment, and wrote on the 
face of it, “accepted. William Foster,” and that the bill was 
protested for non-payment. It also appeared that the bill was 
drawn in the State of Maine; that the drawer and the plain- 
tiff were then, and have ever since been, citizens of that 
State ; and that the defendant then was, and now is, a citizen 
of the State of Massachusetts. 

It appeared that it is enacted by the Rev: Sts. of Maine, ec. 
115, $ 110, that when an action is brought on a bill of ex- 
change, drawn or indorsed in that State, and payable out of 
the State, but within the United States, and protested for non- 
acceptance or non-payment, the holder, in an action against the 
acceptor, drawer or indorser, shall recover not only the contents 
of the bill and interest, but, in addition thereto, shall recover 
damages, at the rate of three per cent. on the amount of the 
bill, if it be payable in either of the States of New Hamp- 
shire, Massachusetts, &c. 

It was in evidence that, after the commencement of the ac- 
tion, the defendant presented his petition, and was declared 
an insolvent debtor, under the provisions of St. 1838, c. 163, 
and the statutes in addition thereto, and that, on the 17th of 
October 1844, a certificate of discharge from all his debts 
was granted to him, pursuant to said statutes. It also was in 
evidence that the plaintiff had not proved his debt against the 
estate of the defendant, and had not in any way become a 
party to any of the proceedings against the defendant under 
said statutes. 

The judge ordered a default to be entered, subject to the 
opinion of the whole court. 

A. H. Fiske, for the defendant. This State is the place of 
performance of the defendant’s contract, and therefore his 
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liability on the contract is discharged under the insolvent law 
of this State. Andrews v. Pond, 13 Pet. 77.- Ogden v. 
Saunders, 12 Wheat. 213. Worcester Bank v. Wells, 8 
Met. 107. Blanchard v. Russell, 13 Mass. 1. Coolidge v. 
Poor, 15 Mass. 427. Braynard v. Marshall, 8 Pick. 194. 
Agnew v. Platt, 15 Pick. 417. Betts v. Bagley, 12 Pick. 
572. Story’s Conflict of Laws, $ 280. 

The statute of Maine as to damages cannot have any 
extra-territorial effect. Graham v. Lowrie, 2 Taylor, 189. 
Gale v. Hastman,7 Met. 14. Neither by the law merchant, 
nor by our Rev. Sts. ¢. 33, is an acceptor liable for penal 
damages. Story on Bills, $ 398. 

Harlow, for the plaintiff, cited Springer v. Foster, 2 Story 
R. 383, and Story’s Conflict of Laws, $$ 340-344. 

Dewey, J. This case seems to fall within the principle of 
the decision in Savoye v. Marsh, (ante, 594,) decided at the 
present term. In the present case, the bill was drawn at 
Bangor, in the State of Maine, upon the defendant, a citizen 
of Massachusetts, in favor of the plaintiff, a citizen of Maine, 
and was accepted by the defendant. It was therefore directly 
a contract with a citizen of Maine, to pay to him a certain 
sum of money. Such contract is not discharged by the in- 
solvent law of Massachusetts. 

Upon the further question as to the right of the plaintiff to 
recover damages at the rate of three per cent. upon the 
amount of the bill, under the revised statutes of Maine, the 
court are of opinion that the plaintiff is not entitled to the 
same, and that we can give no effect to that statute in an ac- 
tion instituted here. 

Judgment on the default. 
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ACCOUNT STATED, 
See Morreacg, 8 


ACTION. 


1. An owner of land made an excavation therein, within a foot or two of a 
public street, and used no precaution against the danger of falling into it: 
A person passing in the night time went over the line of the street, fell 
into the excavation and was injured. Held, that the owner of the land was 
not, liable to an action for the injury thus caused. Howland v. Vincent, 
371. Mie 

2. A person who travels on the Lord’s day, neither from necessity nor charity, 
cannot maintain an action against a town for an injury received by him, 
while so travelling, by reason of a defect. in a highway which the town is 
by law obliged to repair. Bosworth v. Inhabitants of Swansey, 363. 


ADMINISTRATOR. 
See Executor, &c. 


AGENT, 


See Princrpau AND AGENT. 


AMENDMENT, 

}. An officer, who was directed by a writ of replevin to replevy certain goods, 
provided the plaintiff should give a bond to the defendant “ with sufficient 
surety or sureties, in the sum’ of dollars, being twice the value of 
the said goods,” took a bond with two sureties, and served the writ. Held, 
that the plaintiff might amend his writ by striking out the words “surety 
or,” and that the service was valid. Poyen v. McNeill, 291. 

2. The provision in Rev. Sts. c. 100, § 22, that the court may allow amend- 
ments, either in form or substance, of any process, pleading or proceeding 
in a civil action, applies to suits in equity as well as at law, and authorizes 
the court to allow amendments of pleas to a bill in equity, which would not 
be allowable by the rules adopted by courts of equity as to the amendment 
of such pleas. Crease v. Babcock, 525. 


See Execution, 7. 
VOL X. 51 
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APPEAL. ° 
See Bus. oF Particutars. Error. Evipence, 6. 


ASSIGNMENT. 


B. conveyed his real estate to three assignees, “to have and to hold to them, 
their heirs and assigns, in trust to reduce said estate to money, and out of 
the proceeds to pay B.’s creditors:” After the death of one of the assign- 
ees, the two others sold and conveyed to P. M. a parcel of said estate, 
which was in the occupation of B. M. as their tenant at will, and P. M. 
brought an action against B. M., on the Rev. Sts. c. 104, to recover posses- 
sion. Held, that it was unnecessary to decide, in this action, whether the 
conveyance of B. was to the assignees as joint tenants or as tenants in 
common; that if the surviving assignees were tenants in common with the 
heirs of the deceased assignee, yet their deed purporting to convey the 
whole estate to P. M. was good as to two undivided third parts, and P. M. 
became tenant in common with said heirs, and, by entering into possession, 
his title was good as to the whole estate, so far as strangers to the title 
were concerned. Held also, that B. M. having occupied the whole estate, 
as tenant of the surviving assignees, could not controvert P. M.’s title to 
the possession of the whole under their deed. Benedict v. Morse, 223. 


See TrRusTEE Process, 1-3. 


ASSUMPSIT. 


1. When goods are sold and delivered on a contract thatthe buyer shall pay 
therefor in town orders payable at a future day, and-he fails to procure the 
orders, the seller cannot maintain indebitatus assumpsit for the goods, 
before the time when the orders were to be payable has expired: Before 
that time, his only remedy is by an action for breach of the special contract. 
Hunneman vy. Inhabitants of Grafton, 454. 

2. When an officer sells attached goods on mesne process, pursuant to Rev. 
Sts. c. 90, he is liable, in an action for money had and received, to the party 
entitled to the proceeds of the sale, and cannot be permitted to show, in 
defence, that he has received no money nor any equivalent therefor. Ap- 
pleton v. Bancroft, 231. 


See ATTORNEY. Work AnD LABor. 


ATTACHMENT. 


An attachment of property on mesne process is a lien or security on property, 
valid by the laws of this State, and is therefore within § 2 of the United 
States bankrupt act of 1841, which provides that such lien or security shall 

-not be destroyed or impaired by any thing in that act contained. Daven- 
port v. Tilton, 320. 


See Banx, 15. Deep, 8.9. Jupement,2. Morreace, 138-16. 
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ATTORNEY. 


While St. 1785, c. 23, was in force, a person could not lawfully practise as 
an attorney in any court of justice within this State, who was not admitted 
an attorney conformably to that statute, although he was regularly admitted 
an attorney in the courts of another State, and afterwards removed into this 
State and permanently resided here. Such person, therefore, cannot re- 
cover compensation for services rendered as an attorney in the courts of 
this State, before May Ist 1836, when the revised statutes took effect, and 
the St. of 1785 was repealed. Aliter, as to services so rendered by him 
since that statute was repealed, and the revised statutes took effect. Ares 
v. Gilman, 239. | 

See Evipencr, 12, Execurion, 8. Execuror, &c. 1. 


AUCTION AND AUCTIONEER. 
See Deep, 3. 


AWARD. 


1. A. and B., by a written agreement, submitted to the determination of an 
arbitrator an action, pending in the superior court of Connecticut, brought 
by A. against B. for the conversion of a quantity of flour, with power in the 
arbitrator to decide said action according to law and evidence, and make 
an award within a certain time ; which award A. and B. stipulated, in said 
agreement, to abide and perform: The arbitrator, within the prescribed 
time, made his award, namely, that B. was indebted to A. in the sum of 
$186, and that A. should recover said sum of B. in said action: A. carried 
the award to said court, and moved for judgment thereon, in said action: 
B. resisted this motion, and the court overruled it, on the ground that, by 
the law of Connecticut, a judgment could not be rendered, except by con- 
sent of parties, on an award under a submission not made by rule of court: 
A. thereupon became nonsuit, and brought an action against B. on the 
award. Held, that A. was entitled to recover. Carpenter v. Edwards, 
200. ° 

2. In an action on a promissory note given by the defendant for a sum award- 
ed by three arbitrators, to be paid by him to the plaintiff, the defendant 
cannot defend by showing that one of the arbitrators, upon the statement of 
the chairman, who drew up the award, that it was right, signed it without 
reading it or knowing its contents, and that it was for a larger sum than 
was agreed upon by the arbitrators, unless he also shows that the said arbi- 
trator was induced by some false representation, fraud or misconduct to 
sign a different award from that which he intended. Withington v. War- 
ren, 431. 


BANK. 


1. A bank cannot legally be taxed for rail road stock pledged to it as collat- 
cral security for adebt. Waltham Bank v. Inhabitants of Waltham, 334. 
2. Under the Rev. Sts. c. 36, §31, which provide that “the holders of stock 
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in any bank, at the time when its charter shall expire, shall be liable, in 
their individual capacities, for the payment and redemption of all bills 
which may have been issued by said bank, and which shall remain unpaid, 
in proportion to the stock they may respectively hold at the dissolution of 
the charter,” it was held that the bill holders cannot severally maintain a 
bill in equity against the stockholders, to compel payment and redemption 
of the unpaid bills held by them respectively, but that all of them must 
join in one bill, or one or more of them must file a bill for the benefit of 
all, against all the stockholders. Crease v. Babcock, 525. Grew v. Breed, 
575. 

3. Held also, that a holder of bank bills, purchased by him as trustee, is enti- 
tled to maintain a bill in equity in his own name, without joining the cestut 
que trust, against the stockholders, for himself, and for all other holders of 
unpaid bills. Grew y. Breed, 569. 

4. Held also, that one who buys bank bills of a broker, at a discount, under 
an agreement to keep them from circulation for a certain time, is entitled to 
the statute remedy against the stockholders, for the full amount of the bills, 
unless he has notice, when he buys them, that they are improperly issued 
by the officers of the bank; but that such a sale to him by a broker is not 

evidence of such notice. Ib. 

5. Held also, that when the bills of the bank are sold by its officers, ona 
usurious contract, a subsequent bond fide purchaser of them is entitled to 
recover of the stockholders the full nominal value thereof, without any 
deduction on account of the usury in the sale by the officers of the bank. Jd. 

6. Held also, that an agreement by a bank, with a holder of its bills, to convey 
property to him in payment thereof, which agreement is not executed, by 
reason of an injunction on the bank and the placing of its assets in the 
hands of receivers, does not impair the bill holder’s remedy against the 
stockholders. Jb. 

7. Held also, that when part of the stock is owned by the bank itself, the indi- 
vidual stockholders are not, for that reason, liable to any further extent 
than they would have been if none of the stock had been so owned.. Crease 
v. Babcock, 525. 

8. Held also, that holders of stock are not jointly responsible for each other, 
but that each is severally liable in such a sum, not exceeding the par value 
of his shares, as the amount of unpaid bills may require ; and that the lia- 
bility of solvent holders cannot be extended by reason of the insolvency of 
other holders. Jb. 

9. Held also, that those who hold stock as collateral security and those who 
hold it in trust, whether the trust does or does not appear on the books of 
the bank, are liable for the payment and redemption of unpaid bills ; and 
that administrators of deceased stockholders are so liable, in their repre- 
sentative capacity, as for other debts of their intestates. Crease v. Babcock, 
525. Grew v. Breed, 569. 

10. Held also, that the remedy against the individual stockholders is not con- 
fined to those who held the bills of the bank at the time when the charter 
expired, but extends to those who, after the charter expired, took the bills 
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in ‘the ordinary course of business, or otherwise acquired a good title to 
them. Ib. Ib. 

Ll. Held also, that the terms “bills which shall remain unpaid” mean bills 
that shall be ultimately unpaid, after the application of the assets of the 
bank towards payment thereof, and that the holders of unpaid bills are not 
entitled to a decree for payment, against the individual stockholders, until 
after the assets of the bank have been so applied. Crease v. Babcock, 525. 

12. Held also, that when the assets of the bank are placed in the hands of 
receivers, the holders of its bills, who do not present their claims to the 
receivers, cannot recover of stockholders the full amount thereof, but only 
the balance which they would have been entitled to recover, if they had 
proved their claims before the receivers and obtained part payment. Grew 
v. Breed, 569. 

18. Held also, that stockholders are not liable to pay post notes issued by 
the bank. Crease v. Babcock, 525. 

14, Held also, that holders of stock are not liable to pay any interest on un- 
paid bank bills, either from the time when payment was demanded of the 
bank, or the time of filing a bill in equity to compel payment. Crease v. 
Babcock, 525. Grew v. Breed, 569. 

15. Held also, that an attachment of the property of the bank, made on a bill 
in equity (inserted in a writ) by the holders of unpaid bills against the 
individual stockholders, is wholly unavailing. Crease v. Babcock, 525. 


BANKRUPT. 


1. By §3 of the United States bankrupt act of 1841, an action commenced 
by a party before he is declared to be a bankrupt may be prosecuted after 
he is so declared, in the name of his assignee. Ames v. Gilman, 239. 

2. And the assignee may maintain an action in his own name, in a state 
court, for the breach of a contract made with the bankrupt. Ward v. Jen- 


kins, 583. 
See ATTACHMENT. JUDGMENT, 2. 


BASTARDY PROCESS. 


In a prosecution under the Rev. Sts. c. 49, for the maintenance of a bastard 
child, the complainant must file a complaint in the court of common pleas, 
stating therein all the facts necessary to sustain the prosecution. same v. 
Chapin, 5 
BILL IN EQUITY. 
See Bank, 2.3. Equity. 


BILL OF EXCHANGE. 

1. An acceptor of a bill of exchange is not liable to the payee or indorsee for 
damages caused by non-payment, but only for the amount of the bill, with 
interest and costs of protest. Bowen v. Stoddard, 375. 

2. The statute of Maine, which enacts that, in an action on a bill of exébiire 
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drawn or indorsed in that State, payable in this State,and protested for 
non-payment, the holder shall recover three per cent. damages, in addition 
to the contents of the bill and interest, does not entitle the holder to recover 
those damages in a suit brought against the acceptor in the courts of this 
State. Fiske v. Foster, 597. 


See Insotvent Desrors, 6. PrincrpaL AND AGENT, 4. 5. 


BILL OF PARTICULARS. 


When a plaintiff in a justice’s court duly files a bill of particulars, in an action 
of general indebitatus assumpsit, and an appeal is taken from the justice’s 
judgment, and he transmits to the court of common pleas a copy of the 
record and of the papers filed in the case, the trial in that court, on the ap- 
peal, must be confined to the matter set forth in the bill of particulars, 
unless the plaintiff obtains leave toamend it. Smith v. Kirby, 150. 

See Evipencr, 6. Work, &c. 2. 


BOUNDARIES. 
See Deep, 2.4. Trespass, 4. 


BURDEN OF PROOF. 
See Evipence, 16. 


BURYING-GROUND. 
Appropriation of land for, by town of Springfield. See Trespass, 2. 3. 


BY-LAW. 


1. A by-law of a town, made under Rev. Sts. c. 58, § 10, concerning the li- 
censing, regulating and restraining of dogs going at large within the town, 
will be construed to apply only to dogs owned or kept in the town, although 
in its terms it applies to “any person permitting his dog to go at large 
within the town;” and if it is otherwise valid, it may be enforced against 
the owner or keeper of a dog within the town. Commonwealth v. Dow, 
382. 

2. The same section in a by-law of a town imposed a penalty of $10 on any 
person permitting his dog to go at large in the town, unless the dog should 
be licensed to go at large, and should wear a collar with the name of the 
owner or keeper, and the word “ licensed” distinctly marked thereon; and 
the further penalty of $10, if said dog should wear a collar without license. 
Held, that although the latter part of this section might be repugnant to 
the Rev. Sts. c. 58, § 12, and therefore void, yet that the former part was 
valid, and that the penalty thereby imposed was recoverable of a person 
who permitted his dog to go at large without being licensed. Ib. 

3. The penalties, imposed by the by-laws of the town of New Bedford in rela- 
tion to dogs, may be recovered by complaint before the police court of that 
town. Ib. 
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4. A dog is “ going at large” in a town, if he be loose and following the per- 
son who has charge of him, through the streets of the town, at such a dis- 
tance that he cannot exercise a control over the dog which will prevent his 
doing mischief. Ib. 


CERTIORARI 


On a petition for a writ of certiorari to quash the record of a conviction, the 
court will not examine the evidence given at the trial, unless it appears on 
the record that objections were then taken to its competency. Stratton v. 
Commonwealth, 217. 


COMMON CARRIERS. 
See Ratt Roap Corporation. 


COMPLAINT. 


A complaint made to a justice of the peace, charging “that S., on the Ist 
day of March 1845, and on divers days between that day and the day of 
exhibiting this complaint, at A. in the county of W., was a common 
railer and brawler, against the peace, &c., and contrary to the form of the 
statute,” &c., is sufficient to sustain a conviction of S. by the justice. 
Stratton v. Commonwealth, 217. 


See Basrarpy Process.. By-Law, 3. 


CONDITION. 
See Deep, 1. 


CONSTABLE. 


1. If a constable takes goods on a writ directed to him, in which the damages 
are laid at a greater sum than seventy dollars, and makes return that he 
has attached the goods by virtue of the writ, he acts under color of his 
office; and the sureties on his official bond are liable for the malfeasance. 
City of Lowell v. Parker, 309. 

2. Service of execution by. See Execurion, 8. 

3. Suit on bond of. See Evipence, 10. 11. 


CONVICTION. 


A conviction before a justice of the peace is well sustained by a record which 
shows that the defendant, on being asked whether he was guilty or not of 
the offence alleged against him, fraudulently and wilfully stood mute, and 
that, after due examination of witnesses and a full hearing of the case, he 
was adjudged to be guilty, and was sentenced to imprisonment. Ellenwood 
v. Commonwealth, 222. 
; See Comprarnr. 


p COSTS. 
To an action of assault and battery, brought originally in the court of com- 
mon pleas, by husband and wife, the defendant’s specification of defence 
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was thus: “i. Assault by wife. 2. Self defence. 3. Defence of his 
_ property, being tenants in common. 4. Tenants in common, and, as such, 
defendant acted in defence of the property:” At the trial, the plaintiffs 
admitted that the defendant and they were tenants in common of a farm 
upon which the assault and battery were committed: A verdict was re- 
turned for the plaintiffs, for twelve dollars damage. Held, that this was not 
an action in which the title to real estate was concerned, and that the 
plaintiffs were entitled, for their costs, under Rev. Sts. c. 121, § 3, to no 
more than one quarter part of said damage. Shurtleff v. Hutchins, 248. 


See Trustee Process, 5. 


COUNSEL. 
Right of, to argue questions of law to the jury, in criminal cases, See Jury. 


COUNTERFEIT COIN. 
See Evipence, 3. 4. Inprcrment, 1. 


COUNTY COMMISSIONERS. 
See War. 


COVENANT. 


When a grantor of land covenants with the grantee that the granted premises 
are free from all incumbrances, except a mortgage which he engages to 
discharge, and also covenants to warrant and defend the premises against 
the lawful claims and demands of all persons, he is liable on the covenant 
of warranty, if, by his omission to discharge the mortgage, the grantee or 
his assignee is obliged to discharge it in order to remove the incumbrance. 
Bemis v. Smith, 194. 

See Husspanp anp Wirr, 4. 


DAMAGES. 


See Brut or Excuanek. Evipence, 8, 10, 11. Mutt, &c. 5, 
ReEcoGnizANcE. Trespass, 7. VERpIcT. Way. 


DEED. 


{. A., in 1789, made a deed conveying land to B., on condition that B, and 
his heirs should permit C. and his heirs to possess and enjoy said land dur- 
ing the life of A., and on the further condition that B., his heirs and assigns, 
should not divert the water from a spring on the land conveyed, so as to 
injure the land of C., but should suffer the water to pass off in its natural 
course; and that B. should also, if C. or his heirs should so incline, have the 
right to enter on said land, and convey the water, in logs, for the use of 
C.’s house and barn: C. and his assigns, the last of whom was G., enjoyed 
the right, for thirty five years or more, of carrying the water from the spring 
in logs, agreeably to said deed: In 1840, the land so conveyed to B. by 
A. was conveyed to D., “subject to G.’s right to convey water from the 
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spring across said land:” D. afterwards obstructed the flow of the wa- 
ter, in logs, to G.’s house and barn, and G. brought an action against him 
to recover damages for the obstruction. Held, that by the true construction 
of A.’s deed to B., in connexion. with the long use of the water by C. and 
his assigns, A. intended to give a right to C. to enter upon the land, after 
A.’s decease, and to conduct the water, in logs, for the use of his house and 
barn. Held also, that D. was precluded, by the deed made to him in 1840 
from questioning G.’s nght so to convey the water from the spring; and 
that G. was entitled to maintain his action. Goddard v. Dakin, 94. 


2. A grantor made a deed of bargain and sale of land, describing it by metes 


and bounds, and as bounded on ‘one side by a street, and also as being 
“the same that was set off to W.:” The land set off to W..did not ex- 
tend to the street, and the grantor was not seized of any land besides that 
which had been so set off. Held, that the land which the deed purported to 
convey was truly described by the metes and bounds referred to, and that 
fhis description was not controlled by’the subsequent reference to the 
land set off to W. Dana v. Middlesex Bank, 250. 


3. A town voted that certain land, claimed by the town, be sold at auction to the 


highest bidder, and that a committee of three be authorized to sell it, and 
to give a warranty deed thereof to the purchaser: One of the committee, 
who was not a licensed auctioneer, sold the land at auction to A., who was 
the highest bidder: A. refused to take a deed of the land, but consented 
that B. might take the land at A.’s bid; and the committee thereupon made 
a deed of the land to B., in behalf of the town. Held, that the illegal act of 
the auctioneer, in selling the land without being licensed, did not affect the 
conveyance toa purchaser who did not know that the auctioneer was not 
licensed ; that the sale was substantially in pursuance of the vote of the 


-town; and that the deed to B. was a valid conveyance of the title of the 


town. Williston v. Morse, 17. 


4, Land was described, in different deeds, as bounding “ on the mountain,” 


/ 


and “ by the mountain,” and “the foot of the mountain.” Held, in the par- 
ticular case, that these words were too indefinite and uncertain to control 
the courses, distances, and other references in the deeds, descriptive of the 
land. Held also, that it was a question depending both on law and fact, 
whether these words excluded or included a certain part of the mountain, 
and that this question should have been submitted to a jury, under such di- 
rections from the court, as to the rules of construction, as were applicable to 
the case. Held also, that it might be important, in order to decide this ques- 
tion, to ascertain the location of adjoining lots of land. 1b. 


5. Real estate descended, under St. 1783, c. 36, § 1, to three heirs, S., T. and 


M., two fourths to S., the oldest surviving son of the intestate, one fourth 
to T., and one fourth to M.: S. and T. gave a joint deed of quitclaim 
and release to M. of all their right and title to a certain part of the estate, 
described by metes and bounds, in consideration of $200, and also of M.’s 
deed of quitclaim and release to them of the residue of the estate; and M- 
at the same time gave to S. and T., jointly, a similar deed of the residue 
of the estate, in consideration of $200, and also of their said deed to M. 
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Held, that M.’s deed did not release one eighth to'S. and one eighth to T., 
but that they held the estate, thus released to them, in the same proportions 
in which they originally held it. Miller v. Miller, 393. 

6.. One undivided half of certain land was devised to A. in fee simple, afd 
the other half to B. in fee tail general: A. and B., before the passing of 
St. 1791, c. 60, made partition of the land, by deed, each releasing to the 
other, his heirs and assigns forever, that part which was set off to the other: 
B. conveyed, by deed of warranty, that part of the land which was thus set 
off to him to S., who conveyed it to T., and T.to U. Upon the death of 
B., L., his heir in tail, brought a writ of entry against U. to recover posses. 
sion of said land. Held, that L. was entitled to recover one moiety thereof, 
and no more. Buxton v. Inhabitants of Uxbridge, 87. 

7. W., a tenant in tail, mortgaged his real estate by a deed in the usual form 
of a mortgage of an estate in fee simple, executed in the presence of two 
subscribing witnesses, acknowledged and recorded: His right of redeem- 
ing the estate was seized and sold on an execution against him, and a deed 
thereof, executed in the presence of only one subscribing witness, was 
given by the officer to M. and H.,the purchasers: W. afterwards gave to 
M. a quitclaim deed of the mortgaged estate, executed in the presence of 
two subscribing witnesses, acknowledged and recorded ; and M. paid the 
debt for which W. mortgaged the estate. Held, that the estate tail was 
barred, and an inheritance in fee simple vested in M., under the provisions 
of St. 1791, c. 60. Cuffee v. Milk, 366. 

8. A deed of an equity of redemption, given by an officer to a pea 2 
thereof at a sale on execution, pursuant to the Rev. Sts. c. 73, $38, gives to 
the purchaser all the execution debtor’s right, title and interest in the prem- 
ises, as. against a subsequent purchaser or attaching creditor who has actual 
knowledge of the sale and. conveyance. by the officer, although such deed 
is not recorded within three months. Houghton. v. Bartholomew, 138. 

9. A. attached B.’s right in equity to redeem mortgaged land, and while A.’s 
suit was pending, the- same right was attached in a-suit. brought in the 
name of W. for the benefit of C., whose estate and effects were all after- 
wards. assigned to D. under the insolvent law.: A. recovered, judgment 
against B., and caused said right in equity to be seized on execution while 
his attachment was in force, and to be duly sold; and the officer. made a 
deed thereof to E., the purchaser, which was not recorded. within three 
months: C. afterwards recovered judgment against B.,in the name of W., 
and execution issued thereon, upon which the same right in equity. was 
sold to D., to whom the officer gave a deed thereof. Held, that E.’s, title 
to the right in equity should prevail against the title of D., if C., before the: 
second levy and sale, and before the appointment of D. as his assignee, had 
actual knowledge of the first levy, sale and deed, and also of the first at- 
tachment, or. if D. had such knowledge after his appointment as assignee 
of C., and before the second levy and sale, Jb. 

10. The St. of 1701, entitled “an act to prevent and make void elandeauoe 
and illegal purchases of lands from the Indians,” rendered void, as the foun- 
dation of title, all deeds made by Indians, without the license or approba- 
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tion’of the legislature, after the year 1633. Brown: v. Inhabitants of Wen- 
ham, 495. ; 

ili. A deed was made in December 1700, by three Indians, as principals, al- 
leging themselves to be the only surviving heirs of the late: sagamore: ot 
Agawam, in which deed they granted, sold, assigned, aliened,, enfeoffed 
and confirmed unto the freeholders: and inhabitants of the town of Wen- 
ham, their heirs, successors and assigns forever, the Indian title to all the 
land within said town, with the privilege of all rivers, streams, ponds, fish- 
ing and hunting; and two white men, as sureties, also executed the deed, 
and covenanted with the inhabitants and freeholders of Wenham, who were 
then possessed of land in said town, in their own proper right, that the said 
Indians had good right to sell, &c. and that they should warrant and de- 
fend, &c. Held, that by the true construction of this deed, it was a mere 
release of any supposed right, equitable claim or interest of the Indians in 
the lands within the limits of Wenham; that it presupposed that these 
lands had been granted by the government. to persons who were then seized 
under those grants; that it enured by way of release to the town, or to 
individuals, according to their respective grants under the government; 
and that it was not competent evidence to prove the seizin of the town, in 
its corporate capacity, of any specific parcel of land. Jb. 


See AsstenmentT. Executor, &c.2. Trnants 1n Common, 2. 
Trespass, 2. 4. 5. 


| DEMAND. 
By mortgagee of chattels, on attaching officer. See Morreacr, 13-15 


DESCENT. 


A married woman, seized of an estate in fee, died intestate in 1789, while: S¢. 
1783, c. 36, § 1, was in force, which entitled her oldest surviving’ son'to two: 
shares of her estate: Her husband rightfully held her estate, after her 
death, as tenant by the curtesy, until his death, which was after January 
Ist 1790, when by St. 1789, c. 2, the said provision of St. 1783 was repealed, 
and the real estate of persons dying intestate was made to descend in, equal 
shares to their children. Held, that the fee of the intestate’s real. estate 
vested in her children, at her decease, inthe proportions. prescribed) by: St. 
1783, c: 36, and that her oldest son; upon the death, of the'tenant. by. the | 
curtesy, was entitled to two shares, and her other children’ to one share 
each. Miller v. Miller, 393: 

See Reversion: 


DOG. 
See By-Law. 


EQUITY. 
1. The court has no jurisdiction in equity of a suit for the redemption of land 
sold for payment of taxes. Mitchell-v. Green, 101. 
2 The court, having no distinct equity power in the matter of frauds, cannot. 
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for the sake of aiding parties injured by fraud, convert the fraud into a 
trust, and thus support a bill-in equity for relief. Jd. 

3. ‘When a bill in equity seeks relief which the court has no power to grant, 
‘and also seeks a discovery, the defendant may demur to the whole bill, if it 
do not aver that a suit at law is pending, or is about to be brought, in 
which a discovery may be material. Jb. 


See AMENDMENT, 2. Bank, 2.3. Morteagee, l. 


ERROR. 


A writ of error will lie to reverse a judgment of the court of common pleas, 
in an action commenced since the St. of 1840, c. 87, took effect, although 
an appeal might have been taken from such judgment by virtue of § 5 of 
that chapter. Peck v. Hapgood, 172. 


See Morreaeg, 3. 


ESTATE TAIL. 
See Deep, 6. 42 WILL, 3-5. 


ESTOPPEL. 


A feme sole claimed certain land by virtue of a location thereof, made to her 
by the proprietors ; and after her intermarriage with A., he entered upon _ 
the land, under the location, and continued in possession thereof, after her 
decease, as tenant by the curtesy: Her heirs conveyed their reversionary 
interest to B., who sued A. in an action of waste. Held, that A could not 
defeat the action by showing that the location of the land was so defective 
that it would not bar the proprietors, nor persons claiming under them; but 
that he was estopped to deny the title under which he entered. Morgan v. 
Larned, 50. . 


See Assignment. AssumpsiT, 2. Deep, 1. Evipence,8. HusBanp 
AnD Wires, 4. Insuranck, 1. Mit, &c. 1. Morteacs, 6. 


_ EVIDENCE. 


_ ]. When an indictment alleges that a party attempted to set fire to a dwell- 
ing-house, with intent to burn it, by attempting to set fire to another build- 
ing, the jury are authorized to infer the alleged intent from the evidence 
respecting the attempt to set fire to the other building. Commonwealth v. 
Harney, 422. 

2. An allegation, in an indictment on the Rev. Sts. c. 47, § 2, that the de- 
fendant sold spiritous liquor to A., is supported by proof that he sold to A. 
brandy or gin mixed with sugar and water. Commonwealth v. White, 14. 

3. An indictment, which alleges that the defendant had in his possession a 
coin, counterfeited in the similitude of the good and legal silver coins of 
this Commonwealth called a dollar, with intent to pass the same as true, 
knowing it to be counterfeit, is supported by proof that the defendant had 

' in-his possession a@ coin, counterfeited in the similitude of a Mexican dollar, 
with such intent and knowledge. Commonwealth v. Stearns, 256. 
4; And for the purpose of proving such knowledge, evidence is admissible. 
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that the defendant previously passed similar counterfeit coins, although an 
indictment is pending against him for such passing. Jb, 

5. In a suit against A. for goods alleged to have been bought in the country 
by B., his. agent, and to have been delivered to and received by C., his 

‘agent in Boston, A.’s memorandum book, kept with C., containing a list of 
goods to be received by C. for A., from different persons, is not admissible 
au evidence for A., for the purpose of showing that C. had no authority to 
receive the goods sued for. Nor are letters admissible for this purpose, 
written by C. to A. and by A. to C., respecting the goods sued for, afte. 
they were delivered to C. Snow v. Warner, 132. 

6. On the trial of an action, brought into the court of common pleas by ap- 
peal from a justice of the peace, parol evidence is not admissible to 
prove that a paper, which is sent up by the justice as a copy of one that 
was filed in the case, was so filed by the plaintiff as a bill of particulars: 
The question, whether it was filed as a bill of particulars, must be deter- 
mined by the paper itself, or by the minute or filing thereon written, or by 
the justice’s certificate accompanying it. Smith v. Kirby, 150. 

7. Jt seems, that a defendant in an action of waste, who entered on the land as 
tenant by the curtesy, and is sued as such, cannot give in evidence his own 
declarations, made on the land, several years before the action was brought, 
that he had made an examination and found that his wife had no title to 
the land, and that he claimed to hold it, and was occupying it, under a pos- 
sessory title. Morgan v. Larned, 50. 

8. In an action on an agreement, in which the defendant acknowledged that 
he had received of the plaintiff certain enumerated goods, attached by the 
plaintiff as a deputy sheriff, estimated at $1500, and which the defendanf 
promised to keep safely, and deliver to the plaintiff on demand, it was held, 
that the defendant could not give evidence that the goods were of less 
value than $1500, but that the valuation in the receipt was conclusive upon 
him. Jones v. Richardson, 481. 

9. In an action against a sheriff for the default of his deputy in not paying 
money made by him on an execution, which he returned satisfied, and on 
which he sold chattels alleged by him in his return to have been the prop- 
erty of the execution debtor, the sheriff cannot defend by evidence tend- 
ing to show that said chattels were the property of a third person, who for- 
bade the sale thereof and directed a suit to be brought against the deputy 
for a trespass, without evidence that such suit was commenced and a judg- 
ment recovered against the deputy. Whether proof of such judgment — 
would constitute a defence — quere. Weston v. Ames, 244. 

10. In an action against a constable and his sureties, on his official bond, in 
which the declaration assigns, as a breach of the condition of the bond, his 
wrongful taking and carrying away, under color of his office, certain enumer- 
ated goods of B., a judgment by default, recovered against the constabie 
by B., for entire damages, in an action of trespass for taking and carrying 
away said enumerated goods, and others, is evidence against the consta- 
bJe’s sureties, as well as against him, although they had no notice of the 
Jatter action, and although that action was originally brought against the 
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coustable and A. jointly, and was afterwards discontinued against A. Bu 
In assessing the damages for which execution is to be awarded, insuca 
case, after judgment is rendered for the penalty of the bond, the goods not 
enumerated in the breach of the condition thereof are not to be taken into 
consideration. City of Lowell v. Parker, 309. 

11. When it is shown, in an action on a constable’s official bond, that he 
wrongfully took the goods of B. under color of office, evidence is not ad- 
missible, in defence of the action, that before the goods were so taken, 
they had been mortgaged by a previous owner, that the mortgage was out- 
standing, and that the constable delivered the goods to the mortgagee, on 
demand: But such evidence is admissible, after judgment is recovered for 
the penalty of the bond, in reduction of the damages for which execution 
is to be awarded. Ib. 

12. In a suit against.an attorney for neglecting to defend an-action, his dec- 
larations, made to the court when the action was called on for trial, that he 
had no defence to make, because his client, though requested to instruct 
him in a defence, had not done so, were admitted in evidence, and the jury 
were thereupon told by the judge that these declarations were not evidence 
of the truth of the facts stated, but were admitted to show the circum- 
stances which occurred at the time of the alleged negligence. Held, that 
the declarations were properly admitted, subject to the limitation stated by 
the judge. Salisbury v. Gourgas, 442. 

‘13. In an action by an administrator against A., to recover the value of a 
cow taken by him from the intestate, B. testified that the cow was the prop- 
erty of the intestate by virtue of an exchange of cows by him and the 
intestate, and that there was an agreement, at the time of the exchange, 
that he should keep the cow in question for the intestate. Held, that A. 
might prove—as oné link in the chain of evidence that the intestate 
was not the bona fide owner of the said cow—that B., after said ex- 
change, made a mortgage of said cow to A., without proving that it was 
made with the knowledge or consent of the intestate. sens v. Gay- 
lord, 82. 

14. An unsigned writing directed by A. to B. in these words, “ buy me the 
following articles,” (enumerating them,)is not an authority defining or limit- 
ing the power of B.; and therefore the parol directions given to B. by A. 
are admissible evidence of B.’s authority, as agent of A., in a the 
articles. Snow v. Warner, 132. 

15. A. conveyed his property, in trust for his creditors, to five assignees who 
appointed two of their number to transact the business of the trust: These 
two authorized A. to act as their agent, and he gave a note “for the as- 
signees.” Held, in a suit against the two on the note, that parol evidence 
was admissible to show that they were intended as promisors, and not the 
five assignees. Paige v. Stone, 160. 

16. In an action against a town, to recover damages for an injury received by 
the plaintiff by reason of a defect in a highway which the town is by law 
obliged to repair, and over which the plaintiff, when he received the injury 
was travelling on the Lord’s day, upon secular business, the burden of 
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proof 1s on the plaintiff to show that such travelling was from necessity or 
charity. Bosworth v. Inhabitants of Swansey, 363. . 


17. A wife who keeps her husband’s accounts is a competent witness for him, 


in a suit in which he introduces his book of original entries, to testify that 
she made the entries, by his direction and in his presence: And after she 
has so testified, he may be permitted to testify as to the times when the 
entries were made, and that the charges contained in them are just and 
true. Littlefield v. Rice, 287. : 


See Awarp, 2. Banx, 4. Certrorart. DeEp, 11. Estoren. Execution, 


6. Inrant,2. Insurance. Mitu, &c. 1. Morreace, 11. Paurers, 2. 
PrincrpaL AnD AGENT, 2. TREsPass, 3, 4. 


EXCEPTIONS. 


A party took exceptions to the admission in evidence of the records of pro- 


prietors of Jands held in common, solely on the ground that the proprietors 
were not such as were authorized by Sf. 1783, c. 39, and Rev..Sts. c. 
43, to form themselves into a corporation; and liberty was given by the 
judge to refer to the records in the argument on the exceptions. Held, that 
the party must be confined to. the specific objection taken by him at the 
trial, and that he could not object that the records did not show that the 
proprietors, in- organizing themselves as a corporation, proceeded in all 
particulars conformably to the requisitions of the statutes. Howard v 


- Hayward, 408. 


XD 


EXECUTION. 


. Exemption from, of wearing apparel. See Wrarine APPAREL. 
. In the levy of an execution, the real estate levied on was described as “ all 


the land, supposed to be about 200 acres, that is or can be overflowed 
by the water raised by the great dam, at its present height, and all the real 
estate, rights and privileges conveyed to” the execution debtor, “by deeds 
from the following persons, recorded in the registry of deeds, as follows, to 
wit,” among others, “ D. D., recorded book 306, page 138:” On that book 
and ‘page of the registry were two deeds from D. D., conveying different 
parcels of land. Held, that the levy was not, for that cause, void for uncer- 
tainty ; but that the land levied on included that which was described in 
both deeds, or in one of them only, according to the further description of 
the land in the levy. Bates v. Willard, 62. 


3. A return of a levy of an execution stated en appraisement and setting off of 


a certain tract of land by metes and bounds; “also all the land, supposed to 
be about 200 acres, that is or can be overflowea by the water raised by the 
great dam across P. H. Brook, situate on the tract of land first above de- 
scribed, at its present height, with the right of flowing all such land, and of 
keeping said dam at its present height, and all the other rights of flowing, 
and other privileges and appurtenances belonging to said dam and land, 
and all the real estate, rights and privileges conveyed to the” execution 
debtor by certain deeds referred to; “ also the right and privilege of raising 


the dam across said P. H. Brook, connected with the mill owned by M. L. 


in the year 1836, being the dam next above the great dam aforesaid, to 


Pa 
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the height of fou feet,” Sc. “and the right, now and at all times, to main- 
tain, repair and rebuild said dam, to the height aforesaid,” &c.; “also, all 
the land, supposed to be about 150 acres, that is or can be overflowed by 
the water raised by the said L. dam at its present height, with the right of 
flowing all such land, and of maintaining said dam at its present height, 
and all other the rights, privileges and appurtenances belonging to said dam 
and Jand, and all the real estate, rights and privileges which were conveyed 
to the” execution debtor, by deeds from certain persons named: The whole | 
of the estate, as above described, with all the privileges and appurtenaness 
thereunto belonging, were appraised and set off ata single sum: In an 
action to try the validity of this levy, it was objected that the levy was in- 
valid, because it appeared that part of the estate therein described was ap- 
praised twice. Held, that this objection was not apparent on the return; 
that the various forms of describing the property levied on were adopted 
with a view to pass the entire estate of the debtor, as his interest in the 
estate might afterwards be more fully disclosed ; and that the objection to 
the levy could not prevail. Ib. 

4. It is sufficient, in the levy of an execution on a debtor’s right and privilege 
to raise a dam, and overflow, &c. the land of A., to set off such right and 
privilege, “subject to the conditions, exceptions and reservations named in 
the deed of said A.” to the execution debtor, without specifying those con- 
ditions, exceptions and reservations. Jb. 

5. When appraisers certify that real estate, which is seized on execution, 
cannot be divided without damage to the whole, and they therefore set off 
to the execution creditor a fractional part, to be held by him in common 
with others, and the levying officer makes his return accordingly, the court 

i must hold, in an action against the officer for making a defective levy, that 
it was necessary to set off the estate in that manner. Jb. 

6. When an officer, in his return of the levy of an execution, states that he 
delivered to A., the agent of the execution creditor, seizin and possession 
of the premises levied on,,such creditor, in an action against the officer for 
a defective levy, cannot give evidence that A. was not his agent. Jb. 

‘7. An officer made a return of the levy of an execution ona certain frac 
tional part of real estate described in the return, stating that he had deliv 
ered seizin and possession thereof to the execution creditor, and he there- 
upon deposited the execution, with the return indorsed thereon, in the office 
of the register of deeds, for record: Finding that this levy had been, by mis- 
take, made for too large a sum, and was therefore invalid, the officer applied 
to the register to give back to him the papers, but the register declined so 
to do, before they should be extended on the record: The officer thereup- 
on, before the time when the execution was made returnable, and before it 
was returned into the office of the clerk of the court, procured the ap- 
praisers, whom he had employed in the first levy to make a new appraisement 
and setting off, and he made a new and correct return, stating a levy on a 
smaller fractional part of the same real estate, and also stating that he had 
delivered seizin and possession thereof to A., the agent of the execution 
creditor; and he annexed said return, by permission of the register, to the 
execution then lying in the register’s office, and therein declared that he 


INDEX. 617 


meant and intended it as the true and only return of his doings in regard to 
the levy of said execution: This return was extended on the record, by 
the register, immediately after the record, which he had, in the mean time, 
made of the execution and former levy, and the officer then drew across 
his original return a black line, without the register’s consent: No adverse 
right to the estate levied on was acquired by any third person, between the 
times of depositing the first and second returns in the register’s office, 

for record. Held, in an action by the execution creditor against the officer, 
for an alleged default in not making a valid levy, that the officer had au- 
thority to make an amended return of his levy; that this amended return 
was valid and effectual; and that the execution creditor had no cause of 
action against him. Jb. 

8. When a writ of execution, in a personal action, for a sum not exceeding _ 
seventy dollars, is directed, by the clerk, to the sheriff or his deputy, and 
the plaintiff’s attorney, without fraud, but without authority from the clerk, 
adds a direction to the constables of a town, such addition does not avoid 
or affect the execution, and a proper service thereof by one of those con- 
stables is valid. Blanchard v. Waters, 185. . 


EXECUTOR AND ADMINISTRATOR. 


. A promissory note for $500, made by A. payable to B. or order, was in- 
dorsed by B. to C. for the purpose of making it the property of C., and C. gave 
B. a written promise to return the note to him when A. should pay to C. the 
sum of $199, which B. owed C.: A. died, and C., by advice of S. his at- 
torney, took out letters of administration on the estate of A., and brought 
several successive actions, as such administrator, azainst B., on the note, 

by advice of S:, who commenced those actions for C.: C. was nonsuited in 
those actions, by reason of the negligence and unskilfulness of S.: S, af- 
terwards died insolvent, and his administrator commenced a suit against C. 
to recover for services done and money paid by S. in the prosecution of 
said actions. Held, that as C. had authority to bring said actions, either in 
his personal capacity, as indorsee, or as administrator of the payee, he 
might set off the damages which he personally sustained by the negligence 
and unskilfulness of S. in the actions brought, as administrator, by the ad- 
vice of S. Phelps v. Rice, 128. ; 

2. An administrator, who recovers judgment as such, and levies execution on 
land, holds the legal estate in the land, to the use of the heirs of his in- 
testate ; and if he sells and conveys the same, without having obtained 
license so to do, the conveyance can be avoided only by those for whose 
use he was seized thereof; and if they receive the money for which it was 
sold, they thereby confirm the sale. Thomas v. Le Baron, 403. 

; See Bank, 9. Trustee Process;, 4. 


—" 


FALSE PRETENCES. 
See InpicTMEnT, 2. 


FLOWING LAND. 
See Mitt, &c. 
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FORCIBLE ENTRY AND DETAINER. 


1. A landlord terminates a lease at will by selling and conveying the leased 
premises, and the tenant is thenceforth a tenant at sufferance, and liable to 
the grantee, without notice to quit, in the process provided by the Rev 
Sts. c. 104, §4. Benedict v. Morse, 223. 

2. Rent, payable quarterly by A., a tenant at will, was in arrear, and the 
landlord, for that reason, gave him written notice to quit, and leased the 
premises to B. for years. Held, that B. might maintain an action, on the 
Rev. Sts. c. 104, against A. for possession of the premises, without first 
making an entry or giving further notice to quit; although A. had no 
notice that the landlord had leased the premises to B. . Hildreth v. Conant, 
298. ; 

3. A suit on the Rev. Sts. c. 104, commenced by a tenant at will against a 
person holding premises without right, abates by the death of the plaintiff, 
and cannot be prosecuted by his executor. Ferrin v. Kenney, 294. 


See ASSIGNMENT. 


FRAUDS, STATUTE OF. 


Goods are received and accepted by the purchaser, within the statute of 
frauds, (Rev. Sts. c. 74, § 4,) when they are transported by the seller to the 
place of delivery appointed by the agent who contracted for them, and are 
there delivered to another agent of the purchaser, and are by him shipped 
to a port where the purchaser had given him general directions to ship 
goods of the same kind. Snow v. Warner, 182. 


GOODS SOLD. AND DELIVERED. 
See Assumpsit, 1. Evinence, 5. Fravups, Statute or. Town 


HIGHWAY. 
See Way. 


HUSBAND AND WIFE. 


L A marriage valid where it is contracted, is valid in this State, if not inces- 
tuous by the law of nature, or not made void by Rev. Sts. ¢. 75, § 6, al- 
though it would be void by the law of this State, if contracted here. Sutlon 
v. Warren, 451. 

2. The intermarriage of a man and his mother’s sister, though void @ the 
law of this State, is not incestuous by the law of nature, and was not void 
by the law of England before the St. of 6 Wm. 4, c. 54, though it was void- 
able by process in the ecclesiastical court. Jb. 

3. A husband may maintain an action in his own name only, on a promissory 
note given to his wife during coverture. Ib. 

4. A conveyance, by husband and wife, of the wife’s land, with covenants of 
warranty by both, estops the wife, as well as the husband, to deny her title 
to the land at the time of the conveyance. Nash v. Spofford, 192 


See Estorren. Evipence, 17. 
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INDIAN DEED. 
See Deen, 10. 11. 


INDICTMENT. 


1. In iv indictment on the Rev. Sts. c. 127, it is sufficient to ‘allege titat ‘the 
defendant {iad in his possession a piece of false and counterfeit ‘coin, 
counterfeited in the similitude of the good and legal silver coin, current in 
this Commonwealth by the laws and usages thereof, Called a dollar, with 
intent to pass the same as true, knowing the same to be false and counter- 
feit,” without giving any further description of the dollar. Commonwealth 
v. Stearns, 256. 

_ 2. An indictment on the Rev. Sts.‘c. 126, § 32, for obtaining money, goods or 
otl er property, by any false pretence, with intent to defraud, must set forth 
all the material facts and circumstances which the prosecutor would be 
bound to prove in order to procure a conviction: An indictment on that 
section is insufficient, if it merely alleges that the defendant, intending to 
cheat and defraud A. of his money and property, designedly and knowing- 
ly did falsely pretend to A. that a watch which the defendant had was a 
gold watch, by means whereof the defendant did designedly and knowingly 
‘obtain from A. thirty five dollars, with intent to cheat and defraud him of 
the same; whereas, in truth, the said watch was not, and the defendant 
knew that it was not, a gold watch. ‘Commonwealth v. Strain, 521. 

3. An indictment on the Rev. Sts. c. 133, § 12, for'an attempt to set fire to a 
building, is not bad for duplicity, although it sets forth a breaking and en- 
tering of the building, as well as an attempt, in the building, after the breach 
and entry, to set fire to it. Commonwealth v. Harney, 422. 


See VARIANCE. 


INFANT. 


1. A negotiable note, given by an infant, is not void in the hands of the prom- 
isee; and in a suit thereon by the promisee, he may show that it was 
given, in whole or in part, for necessaries, and may recover thereon as 
much as the necessaries for which it was given were reasonably worth, and 
no more. Earle v. Reed, 387. 

2. In an action by the promissee against the maker of a note who sets up in- 
fancy as a defence, the plaintiff, after proving that the note was given to 
balance an account standing on his books against the defendant, may show 
from his day book and leger, though they do not contain his original entries, 
the several articles of which the account was composed: Such evidence 
is competent for the purpose of showing an admission of the defendant that 
he received the articles, but not for the purpose of showing that the articles 
were necessaries, or that they were charged at fair prices. Ib. ; 


See Limitations, &c. 1. Work anp Lazor, 1. 


INSOLVENT DEBTORS. 


1. A debt founded on a contract made while the insolvent act of 1838 ‘was 


620 INDEX. 


suspended by St. 1842, c. 71, may be discharged under the provisions of 
iat act, since it came into renewed operation. Austin v. Caverly, 332. 

2. In a suit by the assignee of an insolvent debtor, on a covenant of warranty 
in a deed of land made to such debtor, the defendant may set off, by virtue 
of St. 1838, c. 163, § 3, notes and accounts due to him from such debtor: 
And he may also set off such notes and accounts, in a suit on such cove- 
nant, brought by the purchaser of the land at the assignee’s sale thereof, 
if the purchaser, when he bought the land, had notice that the defendant 
claimed such set-off. Bemis v. Smith, 194. 

3. A creditor, who has proved his claim against an insolvent debtor, under 
St. 1838, c. 163, may waive such claim, for the purpose of setting it off in 
an action brought against him on a covenant of warranty of land made by 
him to such debtor and his assigns, and may set off the claim in such action, 
although the master, before whom he proved it, refuses to grant his petition 
to withdraw it, and orders a dividend thereon. Jb. 

4, An insolvent debtor is not discharged by the certificate of discharge pre- 
scribed by St. 1838, c. 163, § 7, from a debt contracted between the time of 
the passing of that statute and the time of its going into operation. Wash- 
burn v. Bump, 392. 

5. A firm in this State made a note payable to their own order, and indorsed 
it to a firm in New York. Held, that a discharge of the makers and in- 
dorsers, under the insolvent laws of this State, was not a bar to an action 
against them, on the note, by the indorsees, who had not proved their claim 
thereon under those laws. Savoye v. Marsh, 594. 

6. A bill of exchange was drawn, in the State of Maine, by a citizen of that 
State, in favor of another citizen of that State, upon a citizen of this State, 
who accepted the same. Held, that a discharge of the acceptor, under the 
insolvent laws of this State, was not a bar to an action against him, on the 
bill, by the payee, who had not proved his claim thereon under those laws. 
Fiske v. Foster, 597. 


See Insotventr Estares, 2. 


INSOLVENT ESTATES. 


1. In a suit by the administrator of an estate that is represented to be insol- 
vent, the defendant may set off claims against the intestate which are for 
sums not liquidated and which cannot be ascertained by calculation, and 
are therefore not the subject of set-off under the Rev. Sts. c. 96; and such 
claims may be set off, although they have been disallowed by the commis- 
sioners appointed to examine the claims of creditors against the estate of 
the intestate, and the claimant has not appealed from their decision. 
Phelps v. Rice, 128. 

2. 1fadeceased debtor, whose estate has been represented to be insolvent, owed 
partnership and private debts, they are both alike to be paid ratably out of 
the common fund derived from his partnership and private property: And 
this rule applies when the surviving partner proyes a claim against the de- 
ceased for money taken by him from the partnership fund, beyond his just 
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share; although the surviving partner is insolvent, and his estate has been 
assigned under St. 1838, c. 163, and the partnership debts have been proved 
‘against his estate as well as against the estate of the deceased; and al- - 
though the effect of the rule is to prevent the payment of the deceased 
partner’s separate debts from his separate property, and also to leave the 
partnership debts unsatisfied. Sparhawk v. Russell, 305. 


See Fixecuror, &c. 1. 


INSURANCE, 


1. An application for insurance against loss of a meeting-house and its fix- 
tures by fire was made to a mutual fire insurance company that could nov. 
by statute and its own by-laws, insure upon any building an amount ex- 
ceeding three fourths of the value thereof; and in the application the valuc 

of the building was stated tobe $4000: The company executed a policy. 
insuring, under the conditions and limitations expressed in its own by-laws 
and in the statute regulating mutual fire insurance companies, $3500 on - 
the meeting-house and fixtures: The house was destroyed by fire, ana 
-the company paid $3000 to the assured, towards the loss. In asuit on the 
policy to recover the balance of $500, it was held, that the assured could 
not recover; that the statement of the value of the house and fixtures, in 
the application for insurance, was conclusive on the assured, so that they 
could not be permitted to show that the property insured, at the time of the 
-insurance, was of such a value that $3500 did not exceed three fourths - 
thereof. Holmes v. Charlestown Mutual Fire Ins. Co. 211. 

2. In the trial of an action on a policy of insurance which is explicit as to the 
property insured, parol evidence is not admissible to show a mistake, anc 
that it was the intention to insure other property. Ib. 


INTEREST. 
See Bank, 14. ReEcoGnizance.. 


JOINT TENANTS. 
See ASSIGNMENT 


JUDGMENT. 


J. An action of debt against L. S. on a judgment alleged to have been recov- 
ered against him by the name of S. F. L, was submitted to the court on the 
following agreed facts: ‘The writ, in the action in which the judgment 
declared on was recovered, was against S. F. L., and the summons was 
directed to S.F.L.: The officer who served the writ returned, that he 
had left a summons at the defendant’s last and usual place of abode; but 
‘the summons was in fact left ata house where the defendant and sev- 
eral others boarded: The defendant was never known by the name of 
8. F. L., and he did not appear to answer to the action: Judgment was 
renjered against him, on his default. Held, that the original writ was ‘not 
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duly served, and that the action on the judgment could not’ be: maintained, 
Fitzgerald v. Salentine,, 436. 

2.. When a discharge under the bankrupt act of 1831 is relied om as a bar to 
an action on a demand secured by attachment before proceedings: in bank- 
ruptcy were instituted against the defendant, the plaintiff may have a spe- 
cial judgment rendered, and an execution awarded against the attached 
property only. Davenport v. Tilton, 320. 

3. Conditional, on mortgage. See Morreaes, 3. 4. 


JURISDICTION. 
See Banxrupt, 2. Equity, 1.2 


JURY. 


1. It is the duty of the court to give instructions to the jury on)all questions 
of Jaw which arise. in a cause tried by them, and. it is the duty: of the 
jury to receive the law. from the court, and to conform their judgment and 
decision to such instructions, in applying the law to the facts to be found by 
them. To this duty jurors are bound by a strong social and moral obliga- 
tion, enforced by the sanction of an oath, to the same extent and in the 
same manner as they are conscientiously bound to decide all questions of 
fact according to the evidence. Commonwealth v. Porter, 263. Common- 
wealth vy. White, 14. 

2. But in a criminal case, a defendant has.a right, in Massachusetts, by him- 
self or his counsel, to.address the jury, under the general superintendence 
of the court, upon such questions of law. as come within the issue to. be 
tried.. Commonwealth v: Porter, 263. 


See Miu, &c. 2. 


LANDLORD AND: TENANT. 
See Assicnment. Forcisie Entry, &c. 1. 2 


LEGACY. 
See TrusTre Process, 4. 


LEX. LOCI. 
See Bint or ExcHaneg, 2. 


LIEN. 
See ATTACHMENT. 


LIMITATIONS, STATUTE OF. 


1. A, promissory note given by an infant, and signed in the presence ofan 
a\.esting witness, 1s not barred by the statute of limitations, (Rev. Sts 
c. 120, §1,) if the action thereon is brought by the original: promisee, 
Eurle v. Reed, 387.. 
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2. A cause of action against an officer, for not paying money. collected by 
him on execution, does not accrue until demand is made on him for pay- 
ment; and the statute of limitations begins to run from the time of the 
demand. Weston v. Ames, 244. 


LORD’S DAY. 
See Action, 2. 


: : MARRIAGE. 
See Huspanp anp Wire, ]. 2. 


MILL AND MILL DAM. 


1. All matters, which by the Rev. Sts. c. 116, § 8, may be pleaded in bar of a 
complaint for flowing land by means of a mill dam, are conclusively settied 
against the respondent, by a verdict found in favor of the complainant, on 
an issue tried at the bar of the court; and the respondent cannot give any 
of those matters in evidence to a sheriff’s jury, empannelled to appraise the 
damage sustained by the complainant. Charles v. Potter, 37. 

2. By the Rev. Sts. c. 116, the question, whether a complainant has sustained 
damage from the flowing of his ]and by a mill dam, cannot be tried by ajury 
at the bar of the court, but is open to the sheriff’s jury who view the 
land. Jb. ; 

3. If an owner of land, that is flowed by a mill dam, sells and conveys ths 
land before he has proceeded against the mill owner for damages, he may 
afterwards maintain a complaint, on the Rev. Sts. c. 116, and have a jury to 
assess the damages caused by flowing the land whilst he owned it. Walker 
v. Oxford Woollen Manuf. Co. 203. . 

4, After an owner of land flowed by a mill dam has:a verdict for annua] dam- 
ages allowed and recorded, he may maintain an action under the Rev. Sts. 
c. 116, § 24, against the owner or occupant of the mill, for the sum due and 
unpaid for the three years next preceding the commencement of such action, 
although the mill and dam are destroyed; provided the owner has not 
abandoned his mill privilege. Fuller v. French, 359. 

5. A mortgagee of a mill, mill dam and privilege, who has taken and kept 
possession for condition broken, is liable to an action, on the Rev. Sts. 
c. 116, § 24, for the unpaid annual damages for flowing land, which have 
been awarded by verdict against the mortgagor. Ib, 


MISNOMER. ’ 
See JupemeEnt, 1. 


MORTGAGE. 
Of Real Estate. 

1. A. and B., in 1827, mortgaged land to C. and D. jointly, to secure one note 
made by A. and B. to C., and two notes made by them to C., which were 
signed by D. as their surety: D. paid these two notes, and afterwards. 
viz. in-1834, C and D. brought an action on the mortgage, and recov- 
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ered judgment for possession of the mortgaged premises, unless A. and 
B. should pay the amount due on the other note: Execution issued on said 
judgment, but was never put into the hands of an officer, and C. never 
tock. possession of said premises: }n 1840, D. recovered a judgment and 
tonk out execution thereon against A and B., caused their right to redeem 
said premises to be sold on said execution, became the purchaser of said 
right, received a deed thereof from the officer who sold it, entered upon 
said premises, and had exclusive possession thereof more than three years: 
(.’s administrators afterwards brought a writ of entry against A., B. and D., 
to foreclose the mortgage. Held, that. C. and D. were tenants in common 
of the legal estate ; that there had been no ouster by D., and therefore that 
this action could not be maintained. Held also, that the interests of the 
parties in the equitable and beneficial estate might be adjusted by a bill in 
equity. Root v. Bancroft, 44. 

2. When a mortgagee of land, whose title thereto is paramount to that of a 
lessor thereof, takes possession of the land by virtue of an execution issued 
on a judgment recovered by him in a writ of entry, and leaves the lessee 
in the occupation of the land, he is entitled to recover of the lessee the 
rent subsequently accruing, but not the rent which had previously accrued. 
Massachusetts Hospital Life Ins. Co. v. Wulson, 126. 

3. A. mortgaged one tract of land to P., to secure a note, and P. assigned the 
mortgage to H.: P. afterwards mortgaged another tract of land to H., to 
secure another note: H.’s executors brought a single writ of entry against : 
P. to foreclose both mortgages, under Rev. Sts. c. 107, and obtained a con- 
solidated conditional judgment, viz. that tiev should recover possession of 
both the tracts of land demanded, unlezs P., or his heirs, &c., should, with- 
in two months, pay the whole amount (named) due upon both said mortgages, 
and costs of suit. Held, on a writ of error, that the judgment was erroneous 
in toto. Peck v. Hapgood, 172. 

4, it seems, that when the same person has two distinct mortgages, to secure 
two distinct debts of the same mortgagor, the mortgages cannot be united 
in one suit, under the Rev. Sts. c. 107, so as to authorize one consolidated 
conditional judgment. Jb. 

5. A mortgagor, after leasing the mortgaged estate to H., for a certain term, 
made an oral agreement with the mortgagee that he should have the pos- 
session and control of the estate, and that H. should pay the rent to him: 
‘he mortgagee afterwards brought a writ of entry against the, mortgagor 
tor foreclosure, recovered judgment, and took out a writ of execution, but 
never put it into the hands of an officer; H. being in actual possession 
under the mortgagor’s lease: A. recovered judgment against the mort- 
gagor, caused his equity of redemption to be sold on execution, became the 
perchaser thereof, and leased the estate, by parol, to B., who entered thereon 
on the day of the expiration of the lease to H., and kept possession until 
the mortgagee brought a writ of entry against A., recovered judgment, and 
was put in possession by virtue of the execution whica issued on said judg- 
ment. Held, that A., and not the mortgagee. was entitled to recover of B. 
the rent of the estate, from the time he took possession thereof until 
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the mortgagee was put in possession under his execution. Field v. Swan, 
112. 

«; When’a mortgagor signs a certificate, on the mortgage deed, stating that 
the mortgagee has made an entry on the mortgaged premises, for breach 
of the condition of the mortgage, he cannot afterwards be permitted to deny 
that possession was given upon the premises. Lawrence v. Fletcher, 344. 

7. The mere receipt, by a mortgagee, after a mortgage is foreclosed, of a part 
of the money secured by the mortgage, does’ not, of itself, without other 
evidence, prove the intention of the parties to waive the foreclosure. Jb. 

8. A note and a mortgage were given to secure payment for goods that should 
afterwards be sold by the mortgagee to the mortgegor: After several 
sales of goods, the mortgagor gave two notes to the mortgagee on interest, 
for the amount unpaid and due to him for the goods, without including in- 
terest before the date of the notes; and the mortgagee gave him a paper, 
promising to give up the mortgage as soon as payment of the two notes, 
with interest, should be made. Held, in'a writ of entry by the mortgagee 
to foreclose the mortgage, that he was entitled to a conditional judgment for 
‘the amount only of the two notes and interest thereon; that the paper 
given by him to the mortgagor was an account stated, in which he had 
waived his claim, if he ever had a just one, to interest on the goods before 
the date of the notes. Rice v. Clark, 500. 

9. When husband and wife mortgage the wife’s land, and the mortgagee 
brings a writ of entry against them, they cannot defend by showing that the 
wife, after action brought, acquired a new title to the land, and that they 
hold possession under that title. Mash v. Spofford, 192. 

See Deep, 7. Muixt, &c. 5. 


Of Personal’ Property.’ 


10. A mortgage of goods which the mortgagor does not own when the mort- 
gage is made, though he afterwards acquires them,'is void as against his 
attaching creditors. Jones v. Richardson, 481. 

- 1]. On the question of the validity of a mortgage of goods which the mott- 
gagor did not own until after the mortgage was made, evidence that the 
mortgagee took possession of the goods for the purpose of foreclosing the 
mortgage, is irrelevant and inadmissible. Jb. 

12. If a mortgagor of chattels makes'a new and distinct contract with the 
mortgagee to deliver to him the mortgaged chattels, and also other chattels 
to be held as security for payment of the debt which the mortgage was 
made to secure, and delivers them accordingly, and the mortgagee takes 
and holds possession of them under such new contract, he thereby becomes 
pawnec of all the chattels so delivered. Rowley v. Rice, 7. 

13. Chattels that had been mortgaged by A. to B., to secure certain notes, 
and also other chattels of A., were pledged by A. to B., by a new and 
distinct contract between them, to secure the same notes, and were af- 
terwards attached in a suit by a third person against A.: B. thereupon 
stated in writing an accurate description of the notes for which the chattels 
were liable to him, and delivered it to the attaching officer, with a written 
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demand on him for the payment of the amount of said notes: Jn the 
writing so delivered to the officer was this declaration of B., viz: “ The 
chattels attached by you are liable and mortgaged to me, and possession 
taken, for security of the following notes.” Held, that’ the demand of B. 
was not restricted to the chattels which had been mortgaged to him, but in- 
cluded all the chattels on which he had a lien by pledge. Jb. 

14. Under the Rev. Sts. c. 90, § 79, which require, when chattels which are 
subject to pledge are attached, that “the pawnee shall, when demanding 
payment of the money due to him, state in writing a just and true account of 
the debt or demand for which the property is liable to him, and deliver it 
to the attaching creditor or officer,” if the pawnee demands more than the 
amount due to him, his demand will not avail him, unless it appears, Ist, 
that the error was the result of accident or mistake, and 2d, that the value 
of the property attached was less than the just and true sum for which it 
was pledged, so that the attaching creditor was not injuriously misled by 
the error, and has not thereby suffered any pecuniary loss. Jb. 

15. A mortgagee of goods of the value of $1500 only, which were. attached, 
made a demand on the attaching officer, in these terms: “ Be it known to © 
you that I have a mortgage on the goods and property which A. R. has put 
in my keeping, to the amount of $2000 and interest. I hereby demand the 
same sum of you, to be paid within the time specified by law; as you have 
attached said property.” Held, that this demand and statement were suffi- 
cient, within the Rev. Sts. c. 90, § 79, at least for the sum of $2000. Jones 
v. Richardson, 481. . , 7 

16. When goods under attachment are mortgaged by the general owner, and 
notice of the mortgage is given to the attaching officer, and the mortgage 
is duly recorded, the property in the goods passes to the mortgagee, sub- 
ject to the lien created by the attachment; and if the goods are sold on 
mesne process, pursuant to Rev. Sts. c. 90, and an entry of “ neither party ” 
is afterwards made in the action in which they were attached, the proceeds 
of the sale, in the officer’s hands, belong to the mortgagee. Appleton v. 
Bancroft, 231. 

See Promissory Nore. Trespass, 6. 


OUSTER. 
See Morraaeg, I. 


PARENT AND CHILD. 
See Work, &c. I. 


PARISH. 
See Tenants 1n Common, 2. Trespass, 2. 3. 


PARISH TREASURER. 


A parish treasurer, who has accepted a draft on him, drawn by the standing 
committee, payable to A. or order, has no authority to bind the parish by 
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accepting A.’s draft on him, in favor of a third person, for part of the 
amount of the first ‘draft, though the amount of the second draft is indorsed 
on the first, as part payment thereof. Packard v. Universalist Society in 
‘Quincy, 427. 

PARTNERSHIP. 

i. Four persons formed a partnership in the ice business under the name of 
G., H. & Co., and transacted their business in Charlestown, (Mass.) The 
same persons and C. afterwards, by written. articles formed a partnership, 
under the name of C. & Co., in the business of shipping ice to Mobile, 
(Alab.) and selling it there: By these articles, G., H. & Co. were to ship 
ice to Mobile, consigned to C. & Co., and C. was to devote his personal 
attention to the sale of the ice there, and C. & Co. were to pay, from the 
proceeds of the sales, to G., H. & Co., a certain price, per ton, for the ice 
shipped at Charlestown, and also to pay rent for an ice house at Mobile, 
and all freights and expenses on the ice shipped, and all expenses of dis- 
charging and transporting it from the vessels to the ice house, and all 
other expenses of taking care of and selling it; and the proceeds of the 
sales, after deducting all said expenses, were to be divided equally between 
C. and the firm of G., H. & Co.: R. made an agreement with the firm of 
G., H. & Co. to transport a cargo of ice for them, from Charlestown to Mo- 
bile, but did not fulfil his agreement; and the four members composing that 
firm brought an action against him to recover damages for breach of that 
agreement. Held, that the action could not be maintained without joining 
C. as a plaintiff Suaw,C. J. dissenting. Gage v. Rollins, 348. 

2. By an agreement between D. and W., D. was to furnish goods for a store 
and pay all the expenses, and W. was to transact the business of the store, 
and receive half of the profits, as a compensation for his services, Held, in 
an action against W. & D. for goods sold and delivered to D., that they were 
not partners, and that D. only was liable for the goods. Bradley v. White, 
303. 

! See Insonvent Estates, 2. 


PAUPERS. 


1. By St. 1842, c. 5, annexing part of Petersham and Hardwick to Dana, it 
was provided, in § 2, that if any persons who had theretofore gained a legal 
settlement in said towns of Petersham or Hardwick, by a residence on the 
territory so annexed to the town of Dana, or by having been proprietors of 
any part thereof, or who might derive such settlement from any such resi- 
dent or proprietor, should come to want and stand in need of relief and 
support, they should be relieved and supported by said town of Dana, in 
the same manner as if they had gained a settlement in that town. Held, 
that the town of Dana is bound to support, from the time the statute was 
passed, the persons who had gained or derived, in the way mentioned in 
said section, a legal settlement in Petersharn or Hardwick, and who may 
stand in need of relief, since the statute was passed, though they had come 
to want and been relieved as paupers before it was passed. Inhabitants of 
Dana v. Inhabitants of Hardwick, 208. 
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2, Under the Rev. Sts. c. 45, § 1, clause 12, which provide that a person shall 
gain a settlement in a town by residing therein for the space of ten years 
together, and paying all taxes duly assessed on his poll or-estate for any 
five years within said time, a settlement is not gained by his residing ina 
town for ten years together, and possessing real and personal estate, if the 
assessors omit to tax him; though such omission is not on account of his 
infirmity or poverty, or by mistake, but in order to prevent his acquiring a 
settlement: Evidence, therefore, that a person, who has resided in a town 
ten years together, possessed such estate, and that the assessors thus omit- 
ted to tax him, is not admissible in proof of his having gained a settlement 
in such town. Inhabitants of Berlin v. Inhabitants of Bolion, 115. 


PEW. 
See Tenants 1n Common, 2, 


PLEADING. 


I. Parties to Actions and Bills in Equity. 


See Bank, 2.3. Husspanp anp Wire, 3. Partnersuip, 1. 
Scuoots, &c. 3. Sues, &c. 


II. Declaration. 
See Assumpsit, 1. Morreace, 3.4. Trespass, 8. 


PLEDGE. 
See Morraacs, 12. 13. Promissory Nore, 


POST NOTES. 
See Bank, 13. 


PRINCIPAL AND AGENT. 


j. An agent employed in the manufacture of carriages has no authority, by 
implication from the nature of that business, to bind his principal’by a ne- 
gotiable note given for labor or materials. Paige v. Stone, 160. 

2. In a suit against two principals on a negotiable note, of which they had no 
knowledge before action brought, given in their names by their agent, who 
had no express authority, nor any authority by necessary implication from 
the nature of his business, to give such note, it was held, that evidence of 
the agents having given two similar notes, to the first of which one only of 
the principals afterwards assented, and the last of which, for a small sum, 
the principals directed to be settled after they were sued upon it, was not 
sufficient to prove the authority of the agent to bind them by the third 
note. Ib. 

3. When a party, dealing with an agent, takes his promissory note, with a 
knowledge of his agency, and of the liability of the principal for the debt 
for which the note is given, he thereby discharges the principal; and the 
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contract cannot be afterwards rescinded, and a new one made, by which 
the principal will be bound, without his knowledge and assent. Jb. 

4. The relation between the master of a vessel and his owners is not such 
that they thereby become liable as acceptors of a bill of exchange drawn 
on them by him in a foreign port, for supplies furnished to the vessel. 
Bowen v. Stoddard, 375. 

5. A usage among the owners of vessels at particular ports to pay bills, 
drawn by masters for supplies furnished to their vessels in foreign ports, can- 
not bind them as acceptors of such bills. Jb. 


See Deep, 3. Evipence, 14.15. Execution, 6. Spirirous Liquor. 
Town, 1. Trespass, 4. 


PROMISSORY NOTE. 


A. made seven promissory notes, of the same date, payable to B. or order, at 
different times, and gave B. two mortgages of personal property, to secure 
payment of the notes as they should become due: The first two notes 
were paid by A. at maturity: B. and C. indorsed one of the other notes to 
a bank that discounted it, and B. indorsed another of the notes to C.: B. 
also assigned said mortgages to the bank, to secure payment of the dis- 
counted note: The bank foreclosed said mortgages, and C., with the con- 
sent of B., placed the note, which B. had indorsed to him, in the hands of 
the cashier of the bank, as agent of C., to do with it as he should think for 
C.’s best interest, and to secure it, if he could, out of the mortgaged prop- 
erty in the cashier’s hands, which was of greater value than the amount of 
the five notes which A. had not paid: ‘The cashier commenced an action 
for C., against A., on the note indorsed by B. to C., and caused A.’s proper- 
ty to be attached to secure it. Held, that the foreclosure of the mortgages 
by the bank did not operate as payment of the note held by C., and that A. 
was liable to said action. Leland v. Loring, 122. 


See Awarp, 2. Executor, &c. 1. Inrant. Insonvent Desrors, 5, 
Principan anp AGENT, 1-3. 


RAILER AND BRAWLER. 
See CompPpiLalint. 


RAIL ROAD CORPORATION. 


Proprietors of a rail road, who transport goods over their road, and deposit 
them in their warehouse without charge, until the owner or consignee has 
a reasonable time to take them away, are not liable, as common carriers, 
for the loss of the goods from the warehouse, but are liable, as depositaries, 
only for want of ordinary care. T'homas v. Boston and Providence Rail 
Road Corporation, 472. 


RECOGNIZANCE. 


The intervening rent and damages which a lessee, on appealing from the 
judgment rendered by a justice of the peace, in the process given to a lessor 
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by Rev. Sts. c. 104, recognizes to pay to the lessor, in case of final judg- 
ment for him, include nothing more than the rent at the stipulated rate, and 
interest thereon. Bartholomew v. Chapin, 1. 


RELIGIOUS SOCIETY. 
See Tenants 1n Common. 


RENT. 


See Forcrste Entry anp Derarner, 2. Morreaer, 2. 5. ReEcoeni- 
ZANCE. TRUSTEE Process, 3. 


- REPLEVIN. 


See AMENDMENT. 


RESERVATION. 
See Deep, 1. 


RETURN. 
See EvipEence, 9. ExecurTion. 


REVERSION. 


A reversion expectant upon the determination of an estate for life vests, by 
descent, in the heirs of the tenant in fee, upon his decease. Miller v. Mil- 
ler, 393. 

SALE. 


Of land by unlicensed auctioneer. See Deep, 3. 


SCHOOLS AND SCHOOL DISTRICTS. 


1. The power of towns to vote and grant money for the support of town 
schools is not restricted to the amount that is necessary to support the 
schools which the first five and the sixtieth sections of c. 23 of the Rev. Sts. 
require them to support, under a penalty for refusal or neglect so to do; 
but they have power to vote and grant money for the support of other 
town schools, for instruction in branches of knowledge which the revised 
statutes do not require to be taught in such schools. Cushing v. Inhabit- 
ants of Newburyport, 508. 

2. A town, which had raised money for the support of all the schools required 
by law, and had supported them, also raised money to support, and did 
support, a female high school for the purpose of teaching book-keeping, 
algebra, geometry, history, rhetoric, mental, moral and natural philosophy, 
botany, the Latin and French languages, and other higher branches of 
knowledge than were taught in the grammar schools of the town. Held, 
that this was a town school, within the meaning of the revised statutes, and . 
that the money for its support was legally raised by tax. Jb. | 

3 Individual members of a school district have no right to appear and be 
heard in defence of an action against the district. Lane v. School District 
in Weymouth, 462. 
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SEIZIN. 
See Deep, 11. Execution, 6. Trespass, 2. 


SET-OFF. 


See Executor, &c. 1. Insonvent Desrors, 2.3. Insotvent Estates, L 
Work, &c. 2. 


SHIPS AND SHIPPING. 


When the owners of a vessel have let her on shares, for a certain time, to the 
master, who is to victual and man her, they cannot maintain an action for 
freight earned by the vessel during that time: Such action can be main- 
tained by the master only. Manter v. Holmes, 402. 


See PrincrpaL anp AGENT, 4. 5. 


SPIRITOUS LIQUOR. 


A shopkeeper is liable criminally for an unlawful sale of spiritous liquor in 
his shop, made with his assent, by a servant or agent employed in his busi- 
ness: But an unlawful sale by the servant or agent is only prima facie evi- 
dence of the assent thereto by the shopkeeper, and of his liability to pune 
ishment therefor. Commonwealth v. Nichols, 259. 


~ 


STANDING MUTE. 
See ConvicTIon. 


STATUTES CITED, EXPOUNDED, &c. 


EnevisH STATUTES. 
1Jac.I.c.11. Bigamy, 461. 
19 Car. II. c. 6. Leases for lives, 462, 
7 & 8 William III. c. 25. Mortgagor’s right to vote, 337. 
5 Anne, c. 18. Judgments, 149. 
. 6 William IV. c. 54. Marriages, 453. 
1 Vict. c. 26. Wills, 57. 


STATUTES OF THE UNITED STATES, 


1792, c. 16,3 eee 
1834, . 71,6 CU» >” 


1841, c 9, Bankrupt, 242, 324, 584, 590, 


. Stature or Maine. 
Rev. Sts. c. 115. Damages on bills of exchange, 599. 


Provinc1aL STATUTES. 


13 William III. Indian Deeds, 498. 
8 George III. Schools, 515. 
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STATUTES OF THE COMMONWEALTH. 


1825, c. 170. Schools 519 
1826, c. 143. Schools 514, 517 
1829, c. 128. Trustee Process 582 
1838, c. 105. Schools 519 
—— c. 163. Insolvent Debtors 198, 
382, 392, 595, 599 
—— c.181. Constables of 
Lowell 313 
1840, c. 86. Appeal 174, 175 
1842,c. 5. Settlement of 
Paupers 209 
—c. 86. Highway 469, 470 


1845, c. 188. 


Trustees’ Costs 583 


REVISED STATUTES. 


632 
1783, c. 36. Descent 399 
— c. 37 Deed 143 
— c. 39. Tenants in Com- 
mon 419 
— c. 57. Recording Levy 144 
1785, c. 23. Attorney. 243 
— c. 75. Schools 514, 516 
1788, c. 51. Executor, &c. 407 
1789, c. 2. Descent 398 
— c. 19. Schools 516 
1791, c. 60. Barring Entail 370 
1794, c. 65. Trustee Process 581 
1795, c. 80. Attorney 240 
1823, c. 111. Schools 518 
c.. 7. Taxes 335, 338 
c. 8, § 382. Redeeming land 
sold for taxes 105 
c. 15, § 12. Power of towns to 
grant money 512, 513 
—— §§83, 84. Surveyor 111 
c. 23. School Districts 464, 513 
c. 24. Highways 468, 470 
¢c. 25. Surveyor 109 
c. 36. Bank 525, 569 
c. 37. Fire Insurance 215 
c. 43. Tenants in Common 419 
c. 45. Settlement of Paupers 
116, 118 
c. 47. Spiritous Liquor 259, 263, 265 
c. 50. Lord’s Day 365 
c. 58. By-laws 385 
c. 59. Recording Deeds 145 
c. 62. Wills 56 
c. 64. Widow 170 
c. 65, § 4. Widow 170 
—— §11. Mortgaged Estate 337 
c. 73, §20. Amending Levy S2 
—— 438. Recording deed of 
Equity 142, 144, 147 
c. 81, §5. Certiorari 220 
— §8. Equity 105, 106 
c. 82. Appeal 174 
c. 85. Costs 290 


c. 88. 
£5 90, 


os 
See 
ae 


c. 93. 
Canttl ts 


. Amendment 
. Joint Tenants, &c. 
. §4, Forcible Entry, &c. 


. Foreclosure 
. Trustee Process 


. Writ of Replevin 
. Mills 
. Costs 
. False Pretences 


. Standing Mute 
. Railer and Brawler 


Attorney 243 
§28. Notice of Attach- 
ment ~ Ll 
§ 54. Service of Writ 438 
§ 57. Sale on Writ 236 
§ 79. Attachment of Mort- 
gaged goods 12, 481 
Surviving of Actions 295 
§§ 10, 11. Forms of Exe- 
cution 
§ 22. Exemption from 
Execution 


142 


330 


506 
294, 529 
419 


223, 230, 294, 297, 299 
§ 10. Recognizance 2 
173, 174, 346 


183, 461, 582 
293 
39, 205, 207, 359 

249 


Counterfeit Coin 
Variance 
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SURETY. 
On constable’s bonds. See Evipence, 10. 11. 


SURVEYOR OF HIGHWAYS. 


A surveyor of highways is a competent witness for the town, in an action 
against the town to recover damages for an injury received by reason of a 
defect or want of repair in a highway within the surveyor’s district, he not 
being liable’to the town for the amount of the damages that may be recov- 
ered in such action. White v. Inhabitants of Phillipston, 108. 


TAXES. 
See Banx, 1. Equity, 1. Scuoots, &c. 2, 


TENANTS IN COMMON. 


1. Tenants in common of land conveyed to them, to have and to hold to tnem, 
their heirs and assigns, and to each and every person who may become 
proprietor of a pew in a meeting-house to be built on the land, to the use 
of every such proprietor, and his successors, are authorized by St. 1788, 
c. 89, and Rev. Sts. c. 43, to organize themselves as a body corporate. 
Howard v. Hayward, 408. 

2. Land was conveyed by deed to the members of an incorporated religious 
society, who had entered into an agreement to build a meeting-house, to 
have and to hold to them and their heirs and assigns, to their use, for the 
purpose of building such house, and the use of each and every owner of a 
pew or pews in the house to be built and rebuilt on said land forever: 
The grantees of the land organized themselves as proprietors, according to 
the provisions of St. 1783, c. 39, and Rev. Sts. c. 43, and the associates who 
had agreed-to build a meeting-house caused such house to be built on the 
land, upon an agreement by which the house and the expenses thereof were 
divided into thirty two equal shares, to be owned by the proprietors accord- 
ing to the amount therefor severally subscribed by them: The proprietors, 
in their individual capacities, constituted three attorneys, with authority to 
lease or sell the pews in the house, or the shares of the proprietors, and to 
execute deeds thereof, and directed said attorneys to pay over to each pro- 
prietor, out of the money received for rents or sales of pews, the amount 
which he had paid for the building of the house, and to pay the surplus 
to the treasurer of the religious society for whose use the house was built: 
The attorneys sold and conveyed only three fifths of the pews: The 
incorporated religious society afterwards received the rents of the un- 
sold two fifths of the pews, and directed its prudential committee to take 
charge of said pews: The proprietors of the land, in their corporate ca- 
pacity, elected a committee of three to manage their affairs, (as authorized 
by St. 1783, c. 39, and Rev. Sts. c. 43, § 4,) and said committee took charge 
of the meeting-house. Held, in an action brought by one of the prudential 
committee of the religious society, against one of the proprietors’ commit- 
tee, for ejecting the plaintiff from the meeting-house, that the legal estate 
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in the house was in the incorporated proprietors, and not in the religious 
society, and that the action:could not be maintained. Jb. 


See AssignmenT. Morvreaees, 1. 


TENANT AT SUFFERANCE, 
See Forcisie Entry, &c.2. Tenant at WILL. 


TENANT AT WILL. 


A demise for years of premises before demised at will is a termination of the 
tenancy at will, and the tenant is thenceforth tenant by sufferance, and not 
entitled to notice to quit. Hildreth v. Conant, 298. 


TENANT BY THE CURTESY. 
See Estorprent. EvipeEnce, 7. 


TOWN. 


1. The town of G., at a legal town meeting, voted to procure two fire engines, 
and chose a committee to purchase them, at a price not exceeding $2000: 
A motion was then made to reconsider the vote, and it was voted not to 
reconsider it, and the meeting was then adjourned: ‘The committee made 
a contract with H. to construct two engines for $1974, and to pay him in 
two town orders, each payable on time, with interest: It was a part of the 
contract that H. should deliver the engines, when completed, to a certain 
carrier, and the committee also agreed with the carrier for the transporta- 
tion of the engines to the town of G.: After this contract was made, and 
before the time to which said town meeting was adjourned, another meeting 
of the town was held, at which it was voted to reconsider the vote passed 
at the first meeting, and a committee was chosen to inform H. of the last 
vote, and to settle with him; and this committee informed H. accordingly : 
At the adjournment of the first meeting, it was voted to discharge the com- 
mittee, that had been chosen to purchase the engines, from any further 
duties: H. made the engines, and delivered them to the carrier, according 
to the contract, and the carrier transported them to the town of G., and the 
town refused to accept them, and also refused, though requested by H., to 
deliver to him the town orders in payment: H.sued the town for the price 
of the engines, 1n an action of indebitatus assumpsit, commenced before 
the time when either of the town orders was to have been made payable. 
Held, that the committee chosen at the first meeting had authority to make 
said contract with H., and that it was not affected by the subsequent votes 
of the town, but was binding onthe town. /Hunneman v. Inhalitants of 
Grafton, 454. 

2. Power of, as to schools. See Scuoots, &c. 1. 2. 

3. Appropriation of land by, for burying grounds. See Tz spass, 2.3. 


See Action, 2. Deep, 3. 
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TRESPASS. 


1. The town of R., having no title to land besides a survey thereof, and an 
entry thereon under a claim of title, conveyed the land to A. by deed of 
warranty, and A. sued B. for a subsequent trespass upon the land. Held, 
that A. could not maintain the action, if B., prior to the date of the entry 
and deed of the town, had possession of the land, claiming title. Williston 
v. Morse, 17. 

2. In 1785, W., by a deed of bargain and sale, conveyed to A., B. and C, a 
tract of land formerly belonging to the town of S., bounded westerly on 
Connecticut River, “ in trust for the use of the inhabitants of the first parish 
in S., for a burying ground forever; to have and to hold the said land to 
them, the said A., B. and C., in trust for the use of the inhabitants of said 
parish, and their heirs forever, for a burying ground ;” and W., in said 
deed, covenanted to “ warrant, secure and defend the said land unto them, 
the said A., B. and C., in trust as aforesaid, for the use of the inhabitants 
of said first parish, and their heirs forever, as a burying yard, as afore- 
said:” Long before said conveyance, a part of said tract had been set 
apart and appropriated, by the town of S., as a burying ground, and had 
been used as such while said town and parish were identical, and after the 
separate organization of the parish: About the time of said conveyance, 
the parish made provision for fencing the burying ground, and erected, 
about the year 1800, a fence on the top of the bank of the river: That 
part of said tract which constituted the shore and bank of the river was un- 
suitable for a burial place, and was never used as such; and in 1842 the 
parish conveyed it to A.: 3B. afterwards broke and entered the close so 
conveyed to A.: A. brought an action of trespass against B., who defend- 
ed under a license from the town of S. Held, that the deed of W. con- 
veyed a fee simple estate ; that if the inhabitants of the parish had not the 
legal estate, but only the equitable estate, (which was not decided,) yet as 
they were in possession, they could hold against all persons not claiming 
under A., B. and C.; and, as they entered and claimed title under said deed, 
they acquired a seizin of all the land therein described; and, that A. their 
grantee, could well maintain his action. Stearns v. Palmer, 32. 

3. A town, at its first settlement, set apart and appropriated, for a burying 
ground, a tract of land bounded westerly on Connecticut River, and a part 
of said tract was used for that purpose, and was under the charge and over- 
sight of the town until 1696, when the first parish in the town became a 
separate organization, and assumed, and ever afterwards had, the exclusive 
possession and charge of the burying ground: About the year 1780, the 
parish made provision for fencing the burying ground, and erected, about 
the year 1800, a fence on the top of the bank of the river: That part of 
said tract which constituted the shore and bank of the river, being unsuit- 
able for a burying place, was never used as such, and the parish, in 1842, 
conveyed it to A.: B. afterwards entered thereon, by license of. the town, 
and A. brought an action of trespass against him. Held, that parol evi- 

’ dence was not admissible to prove that the shore and bank of the river 
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were known as part of the burying ground, without first proving the loss 
of the record of the laying out thereof; that said shore and bank could 
not be considered as appurtenant to the burying ground ; that the appropri- 
ation of the land for the purpose of a burymg ground was not a donation 
to the use of the parish; that the parish had no title to said shore and bank, 
nor any possession thereof; and that A. could not maintain his action. 
Stearns v. Woodbury, 27. 

4. H. made a deed of land, naming no grantee, one third thereof “ for the use 
of a school house, if the neighboring inhabitants see cause to build a school 
house thereon:” A school house was built thereon by a school district, and 
afterwards A. as agent of a school district de facto, that acted as successor 
of the former district, leased a part of said tract to B. for ten years: B. 
held over, after the expiration of the ten years, and a school district, which 
had been duly constituted after said lease was made, authorized K. to enter 
on said tract and take possession thereof for said district: K. entered ac- 
cordingly, and B. brought an action of trespass against him. Held, that 
though no legal estate passed by the deed of H., yet that a trust was 
thereby created, which the court would be authorized and bound, as a court 
of equity, to protect, and would appoint a trustee to take the legal estate 
from H.’s heirs, who would be bound to convey it to him. Held also, that 
the said lease to B. was admissible in evidence against him, and that 
he was estopped to deny that A. was duly appointed agent of the school 
district de facto, or that said district had a good title to the said tract. Bar- 
ley v. Kilburn, 176. . 

5. C. conveyed to W., by deed, all the timber on C.’s land, “said-W. to have 
five years to get off said timber, and to have no right to the wood which 
may arise from cutting the timber:” CC. afterwards conveyed the land to 
R., “ excepting a lease of all the timber thereon given by said C. to W.;” 
and R. conveyed the same land to R. jr. Held, that this conveyance to 
W. was not a grant of any such interest in the land as to give him exclu- 
sive possession thereof; that W.’s right of entry to cut and carry away 
the timber was terminated at the end of five years; and that R. jr., without 
previous entry, might maintain trespass against W.’s assigns, for cutting 
and carrying away timber after the expiration of five years. Reed v. Merri- 
field, 155. 

6. A mortgaged personal property to B. to secure a note which was made 
payable in fourteen months, and subsequently gave to C. a bill of sale of 
the same property, with a reservation of the right to keep possession there- 
of until C. should call for it: A. and B. afterwards made an agreement, 
which was entered upon said mortgage and note, that the note should be 
paid in three months, and that A. should deliver said property to B. in three 
months, or at any time after, on B.’s demand thereof, if A. should fail so to 
pay the note: All the said papers, except the note, were recorded by the 
clerk of the town where A. resided: Soon after the expiration of three 
months, C. and D. took said property from A. and converted it to their own 
use, for the purpose of fraudulently secreting and withholding it from B., 
so.as to defeat his mortgage and lien. Held, that B. might maintain an 
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action of trespass against C. and D., without making a demand on tnem for 
the property. Boise v. Knoz, 40. 

In an action of trespass for goods taken and carried away, which the plain- 
tiff, before action brought, demanded to be returned to him, and which the 
defendant promised to return, but which were attached on a writ against 
the plaintiff while the defendant was preparing to return them, the measure 
of damages is the same that it would have been if the defendant had re- 
turned the goods. Kaley v. Shed, 317. 


8. In an action of trespass, brought by an administrator, for taking chattels, 


an averment, in the declaration, that the defendant took and carried away 
certain chattels “ of the plaintiff’s intestate,” sufficiently avers property in 
the intestate, and will be construed as an averment of a taking and carry- 
ing away in his lifetime: But que@re, whether such action can be main- 
tained by an administrator. Stanley v. Gaylord, 82. 


TROVER. 


Upon the trial of the question, whether an assignee of an insolvent debtor 


could maintain trover, without proof of demand and refusal, against a ven- 
dee of goods sold by such debtor before he came under the operation 
of the insolvent laws, the court instructed the jury, ‘that it was neces- 
sary, in order to support the action, that it should be proved, to their satis- 
faction, that the sale of the goods was fraudulent; that both the vendee and 
vendor concurred and united in the fraud; and that it was further neces- 


“sary that it should be proved that the vendee converted the goods to his 


own use; and that demand and refusal constituted one mode, but not the 
only mode, of proving such conversion. Held, after a verdict. finding that 
the action of trover was well maintained, that the instructions to the jury 
were correct. © Salisbury v. Gourgas, 442. 


TRUST. 
See Banx,9. Equiry,2. Trespass, 2.4. W111, 2. 6. 


TRUSTEE PROCESS. 


The Bank of Michigan placed funds in the hands of W. & Co. in New 
York, for the special purpose of paying its drafts made in favor of various 
individuals, and not then due and payable; and afterwards drew an order 
on W. & Co. in favor of D. of Springfield, for the amount of said funds, 
and desired D. to make arrangements with W. & Co. to provide for the 
payment of said drafts, so far as the funds should be sufficient therefor ; and 
W. & Co. placed said funds, on their books, to the credit of D., who in- 
structed them to pay the drafts, as they should be presented, at maturity: 
The holders of the drafts had notice that said funds were placed at D.’s 
control for payment of their claims, and assented thereto, and D. had notice 
of this assent: A creditor of the bank, residing in this State, afterwards 
sued the bank here, and attached said funds in D.’s hands, by the trustee 
VOL. X. 54 
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process. Held, that the process could not be maintained against D. 8:8 
v. Bank of Michigan, 58. 

2. Under the Rev. Sts. c. 109, a person who claims, by force of an assign- 
ment, the effects or credits in the hands of one who is summoned as trustee, 
may appear and maintain his right, although the party so summoned makes 

- no mention of the assignment in his answer. Dennis v. T'witchell, 180. 

3. The delivery, by a lessor to a third person, of a Jease in which rent is re- 
served, to enable such person to receive the rent towards payment of a debt 
due to him from the lessor, and the agreement of the lessee, on receiving 
notice of such delivery and the purpose thereof, to account to such person 
for the rent, constitute an equitable assignment of the rent, so that the 
lessee is not liable therefor, on the trustee process, to another creditor of 
the lessor. Jb. 

4. Executors are chargeable, in the trustee process, for the amount of a leg- 
acy bequeathed by their testator to a person who is supposed by his 
friends to have died before the testator, if there is no proof of his death, 
and he has been heard from within seven years; although the executors 
have exhausted the testator’s personal property, by paying other legacies 
and his debts: But execution will be stayed, in such case, to give the 
executors opportunity to apply for a license to sell real estate sufficient to | 
raise money to pay the legacy; and the plaintiff must, if required, give 
bond to the executors to refund, if the sum recovered by him shall be need- 
ed to satisfy demands that may be afterwards recovered against the estate 
of the testator, and also to indemnify the executors. Cady v. Comey, 459. 

5. By St. 1794, c. 65, and Rev. Sts. c. 109; and until St. 1845, c. 188, took 
effect, a person, who was charged as trustee, in the process of foreign at- 
tachment, had no remedy for his costs and expenses, if the effects, in his 
hands, belonging to the principal defendant, were insufficient to discharge 
them. Oglethorpe Steam Saw Mill Co. v. Perkins, 580. 


USAGE. 
See PrincipaL AND AGENT, 5 


USURY. 
See Bank, 5. 


VARIANCE. 


The Rev. Sts. c. 133, § 11, which provide that, in the prosecution of any of- 
fence affecting real estate, it shal] not be deemed a variance, if it be proved 
that the property in the whole or in any part of such real estate was in the 
person alleged in the indictment to be the owner, applies ta undivided estate 
held in common, as well as to estates of which the alleged owner had a sole 
property in only a part thereof. Commonwealth v. Harney, 422. 


VERDICT. 
The court of common pleas has a right to set aside a verdict of a sheriff’s 
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jury, assessing damages sustained by a party by the laying out of a road 
over his land, for the reason that the damages are excessive, as well as for 
any other good reason. Harding v. Inhabitants of Medway, 465. 


VOTES. 
Of a town. See Deep, 3. Town, 1. 


WAIVER. 
See Insorvent Dresrtors, 3. Morraace, 7. 8. 


WAY. 


The provision in St. 1842, c. 86, that county commissioners, who have “ esti- 
mated the damages sustained by any person in their property hy the laying 
out of any highway, shall not order said damages to be paid,” and that no 
person claiming damage shall “ have a right to demand the same until the 
land over which the highway is located shall have been entered upon, and 
possession taken, for the purpose of constructing said highway,” applies to 

all public, travelled ways, whether town ways or county ways: But it 

does not prohibit a person over whose land a town way is laid out by the 

commissioners, and whois aggrieved by their estimate of his damage, from 

having the damage assessed by a jury, before his land is entered upon and 

possession thereof taken for the purpose of constructing the way. Harding 
v. Inhabitants of Medway, 465. 


See Action. VERDICT. 


WEARING APPAREL. 


The provision of the Rev. Sts. c. 97, § 22, which exempts from execution “ the 
necessary wearing apparel” of a debtor, extends to cloth and trimmings 
put into the hands of a tailor by him, to be made into clothes necessary for 
him. Richardson v. Buswell, 506. 


WIDOW. . 


The provision in St. 1838, c. 145, that a judge of probate may allow part of 
the personal estate of a deceased person to his widow, for necessaries, was 
intended for her personal and temporary relicf, and not to confer an abso- 
lute or contingent right of property, which can survive her, or go to her 
personal representative: If, therefore, an appeal is taken from a decree 
making such allowance, and the widow dies before the appeal is entered in 
the appellate court, ail further proceedings must be stayed. Adams v. 


Adams, 170. 
See Work, &c. 1. 


WILL. 
1. A will, written by the testator’s hand and signed by him, had, at the end 
thercof, the usual words, “ signed, sealed, published and declared by the 
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abovenamed E. to be his last will,” &c., and the names of three attesting 
witnesses under those words. The first and third attesting witnesses testi- 
fied that they subscribed their names thereto, at different times, at the 
testator’s request and in his presence, and that he declared to each of them 
that the paper was his last will: The first witness testified, also, that he 
saw the testator’s signature to the paper: The second attesting witness 
testified that the testator asked him to sign the paper, and pointed out to 
him the place where he wished him to put his name, viz. under the afore- 
said words, “signed, sealed,” &c., and that he signed his name there, in 
the testator’s presence, but that he did not know what the paper was, and. 
did not notice the signature of the testator, nor of the previous attesting 
witness, though he surmised that it was the testator’s will. Held, that upon 
this testimony, and such inferences as a jury might make from it, a verdict, 
finding that the will was duly executed, should be sustained. Hogan v. 
Grosvenor, 54. 

2. A testator made this bequest: “I give and bequeath to T., in trust, forty 
shares in B. H. Bank, and I hereby appoint my executors trustees of this 
bequest:” He also bequeathed to his executors forty shares in the same 
bank, in trust, for the support of G., said shares, in case of G.’s death, to 
be paid to or accounted for with the testator’s residuary legatees: He ap- 
pointed residuary legatees, but made no gift over, in terms, of the bank 
shares bequeathed to T.. Held, that the trust, as to the shares bequeathed 
to T’. terminated on tke death of T’., and that his administrator was entitled 
to the trust property which remained in the trustee’s hands at the time of 
his death. Fay v. Phipps, 341. 

3. A testator devised one half of certain real estate to his “son John and 
the heirs lawfully begotten of his body, and their heirs and assigns.” 
Held, that the first words gave an estate tail to John, and that the words 
“their heirs and assigns” did not enlarge the devise to a fee simple, either 
to him or the heirs of his body. Buaton v. Inhabitants of Uxbridge, 87. 

4. A devise of land to the testator’s “son W. and his oldest male heir for- 
ever” gives an estate tail to W. Cuffee v. Milk, 366. 

5. A testator devised as follows: “I give to my son R. the improvement of all 
my real estate, which is not otherwise disposed of, to him, his children or 
grandchildren; and if my said son R. should decease without children or 
grandchildren, the said real estate is to descend to heirs of my son J. de- 
ceased:” When the will was made, R. had children, but no grandchild. 
Held, that R. took an estate tail under the will. Wheatland v. Dodge, 502. 

6. A testator bequeathed property to C. in trust for the necessary support of 
W., with directions that, if W.’s health should not admit of his supporting 
himself comfortably by his labor, such support should be furnished by C. 
from the income and profits of the bequeathed property, and if, in the opin- 
ion of C., the proceeds of W.’s labor, and such income and profits, should 
be insufficient for his comfortable support, then C. should advance, from the 
property itself, what in his judgment should be necessary for such support: 
Before November 1839, C. expended the income and profits of said prop-' 
erty in the support of W., and procured for him a suitable boarding place: 
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In November 1839, W. was committed to the house of correction in Wor- 
cester, where he remained until May 1840, and the town of Worcester, in 
which he had a lawful settlement, paid, as required by law, the expense of 
keeping him in said house, and demanded reimbursement from C., which he 
refused to make: The town thereupon brought a bill in equity against C. 
to compel him to reimburse said expense. Held, that it was not the duty of 
C. to provide for the support of W. when confined in a jail or house of cor- 
rection for his misconduct, as it could not materially affect his comfort 

_whether he were supported there from the trust fund or at the al eX- 
pense. Inhabitants of Worcester v. Chapin, 188. 


WITNESS. 
See Evipence, 17. Surveyor, &c. 


WORK AND LABOR. 


1. A widow made a contract with G. that her minor son should work for G. 
at a certain sum per week, and that she would board him while he should 
so work: After this contract was performed by the mother and the son, 
she brought an action against G. to recover the stipulated wages. Held, 
that she could maintain the action; that the son had consented to the con- 
tract, and had his support out of it, and was therefore bound by it; and that 
G. would not be responsible to him for the same work. Clapp v. Green, 
439. 

2. A contract was made by N. and C. that N. should have eleven dollars per 
month and board, so long as he should work for C.; C. informing N. that - 
he (C.) might not have two days’ work for him: N. worked for C. several 
months, and brought an action for his wages, and annexed to his writ a bill 
of particulars, in which he charged the price agreed on per month, and gave 
C. credit for a certain sum on account of three weeks’ sickness of N., dur- 
ing which time he was unable to work: C. filed in offset an account 
against N. for board during his sickness. Held, that the contract was a hir- 
ing by the month; that C. was not entitled to payment for N.’s board dur- 
ing his sickness ; but that N. could not recover wages during any part of 
the time of his detention from work by sickness. JVichols v. Coolahan 
449, 

See ATTORNEY. 


WRIT. 
Service of. See Jupcment, 1. AMENDMENT, 1. ; 
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